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PREFACE. 


IT has been thought Impracticable to Bring the Laws 
| of England into a Method; and therefore a Pre- 
judice has been taken up Againſt the Study of Our 
Laws, even by Men of Parts and Learning, as if there 
was no Way to attain to the Knowledge of them, but by 
a Tedious Wandring about, or with the Greateſt Appli- 
cation and Long Attendance on the Hightf Courts of 
bert Now when I Conſidered the Requiſites in 
eaching by Method, (viz.) That there muſt be Know- 
ledge and Judgment in the Art which one 1s to Teach; 
that Great Skill is Neceſſary to lay it in Order; and that 
Care and Diligence is required to Comprehend All the 
Uſeful Parts of it ; I was utterly Diſcouraged from the 
Attempt, by the Senſe of my Own Inabilities, and the 


many Diſadvantages I lay under in a Private Country 
Life; eſpecially þ 


eſp being barr d from the Aſſiſtance of 
L „ Conſul with upon 1 oubt, or 
to Reviſe the Work; tho I was fully Perſwaded that 
even an Imperfect Performance of that Kind might be of 
Uſe. | 


But when I ſaw That many Parts of Our Common 
and Statute Laws were Diſuſed or Abrogated ; That the 
Niceties in Pleadings and Practice were 7 by Sta- 

tutes or by New Indentious; 1 Entertained Hopes that 
Now It might not be Impoſſible to Sort, or to put in ſome 
Order, this Heap of Good Learning; aud that a General 

and Mechodical Diſtribution, „ ee to a more 
Large and Accurate Study of Our Laws, might now & 
2 made, 


ii 
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made, as well as an Inſtitute of Civil or Canon Law, , 
or of the Laws of Other Nations; which were Once too | 
Heap'd up together without Beginning or End, before they 
were unravelld and reſcued from their Firſt Confuſion + | 
and Intricacy. | 


"Tis True, The Exactneſs now Demanded in Convey- 


ances, or in Deeds and 1 to Transfer Eſtates 


from One to Another, 


Statute-Laws (ſince the 2 of the Reign of H. 8.) 


* 3 Rep. 27. 
8 Rep. 1 9. 


10 Rep. 57. 
KC, f 


ſhould not be made in Underſtandin the 


eyond the Practice of former 
Times; the Remaining Niceties Expected in Drawing 
4p Our Pleadings, and the Preciſe Form in Managing | 
Cauſes thro many Offices; from the Writ to the Exc- 
cution, in the Practical Part of the Law; and above 
all, the Extraordinary Number and Length of Our 


did ſtill make an Appearance of Difficulty to come up to 
the Ae Rates ba a ei 25 rue MET H 6 D; 
and eſpecially, in the laſt Inſtance, To avoid Tautology; 
rohere One Statute muſt be mentioned again and again un- 
der Diſtinct Titles. 


It ;s to be wiſh'd, That the Same Conſtructions were 
Allowed in Conveyances, as upon * Acts of Parliament, 
Laſt Wills or Teſtaments, and Awards, Following the 
Intention and Meaning of the Makers or Parties, with- 
out Regard to Strictneſs of Expreſſion ; Eſpecially when 
no Good Reaſon can be given, why Equal Allowances 

Maia of Words 
in One Caſe as well as in Another, having always the 
Same, or the Like Signification, when They are applied 
the ſame Way. | 5 


' Alſo, If there was a farther Amendment of the Law 


nagement of the Practical Part of a Suit, it would be 


choly Reflections to Hear Great Men inſiſt, + That it is 


t Lit. 534. 


in Our Law, To have the Science of Well Pleading; 


in Reference to the Subtleties of Pleadings, and the Ma- 


Good News to all Wife and Di ſintereſted Men, and Lo- 
vers of Their Country. For it muſt occaſion Melan- 


the moſt Honourable, Laudable and Profitable Thing 


and 
4 N 


8 


r . W- 


* 1 Inſt. 
Pref. 2. b. 


and that Good Pleading is the * Heart-ſtring of the. 
Common Law; when at the ſame Time it is Confeſs d, 
＋ That more Janglin and Queſtions Grow upon the Man- } : 1o8. 


| | | 1 303. a. 
ner of Pleadings, and Exception to Form, than upon the ifilbery of 


- Matter it ſelf; and That Infinite Cauſes have been the Com- 


Loſt (Cod Forbid it ſhould be ſo any Longer) or Des p.153 104 

lay'd for Want of Good Pleading. But it is a Comfort s. 

That Our Legiſlators are of Another Opinion, and ſeem 

Reſolved to Break this Heart-ſtring of the. Law, and to: 

Baniſh from Our Courts, the Arts of Petty- n, 05 

phiſtry and Cawil; which Have Bowl, too long 

Amongſt us. ie Ys e 
As our Statute-Laws are monſtrouſly overgrotun, -- 

( | tho' very many Statutes are Omitted in the Printed | , tas. 

Books) They too want the Skill of Our Legiſlators to 5% 5%» 5% 

bring Them to a Proper Shape. If many of Our Sta: 

tutes, with others Continuing, Enlarging Exglaining, 

Correcting, Repealing and Rewiving Them, were — . 


0 » 


Their Proper Heads thrown into One Short and Plain 
Act, It would Render the Study of Our Laws, more In- 
viting, and the Statutes more Intelligible to all Thoſe. 


that are to be Guided by Them. 


Then (in my Opinion) when Equitable Conftruttions. 
may be made upon Deeds or Inſtruments; when a 
Little more Regard may be Allo d to the Merits of 
a Cauſe, and to Matter of Subſtance than to Form in 
| The Pleadings; when Our Statute-Law is brought into a 
Shorter Compaſs (and All this may be Done under 46 
KING Greater than JUSTINIAN, with the Advice 
of as Wiſe and Impartial Judges as ever Adorn'd the 
Benches) The Study of our Laws muſt be E 70 and Di- 
verting. And upon this View, Let me add, when we 
have Juries of the Better Sort of Men, according to 
the Original Deſign; when Judgment may be Obtained 
with a moderate Attendance and Expence ; and at * a 
Speedy and Certain Execution made by Miniſterial a 
cers; That Men may not be ruined by the Law, when 

They ſeek Redreſs from it; No People under Heaven 

can Have Laws better Suited -to the Publick Conſtitution, 


and 


P * 
. . 
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and Their Private Wants, or be more Happy under the 


nearer Way than has hitherto been 


Adminiſtration of Them. 


Many of Our Lawyers are Men of Sound and Solid 
Reaſon, and, ds in other Countries, Admirers of Polite 
Learning, Excellent Orators, and often call'd to manage 


the Affairs of the Commonzvealth in the Higheſt Stations. 


and jurely ſuch Great Capacities muſt be willing that 
the Study of our Laws ſhowtd be made more Eaſy than 
They found it; and muſt have a Secret Averſion to 
Chicanery, as a Low Employment, tho never ſo Profe- 
table; and muſt Afford their Help to make the Touth, 
that are following after Them, Wiſe and Good Men, and 
truely Uſeful to the Publick. > 


Seeing then, at Preſent, the Way to the Knowledge 
of the Laws of our Country is Dark and Rugged, full 
of Turnings and Windings, 1 _ for Pardon, if I muſt 
not Expect Approbation, in making this ESSAY or At- 
tempt to ſhew a Student a more light, ſmoother, and 

Dikovered tho not 
the cleareſt, ſinoot heit, and neareſt that might be made: 
However I have Endeavour d That at his firt ſetting 


out, He may ſee Directly to the End of His Journey ; 


and That He may Travel in a Strait Line. This be- 


ing my Aim, He muſt not Expect to be Entertain'd in 
Hs Paſſage with Choice Caſes, of Greater Learning than 
Real Uſe in the Occaſions of ke ; or with the Remain- 
ing Niceties of Pleading and Practice. For That would 
be a Nauſeous and an Endleſs Tack; and was never 
undertaken in a Work of this Nature. When the Student 


is well Acquainted with Theſe Elements, touching only 


upon Common Buſmeſs, He may afterwards from Re- 
ports, Common-Place-Books, the moſt Accurate Treatiſes 


upon Particular Subjects, and the Beſt Precedents and 
Pleadings, work upon this Sketch, and Improve and Fill 
up each Title, according to His Fancy. And Then he 
ma) REY My Miſtakes where Neceſſary Parts are 


O verlooł d, or too much Contracted; there Any Thing, 


| which is takn Notice of, is e thro Inad ver- 
tene); or where the Law 1s nos ( 


onfirm'd b tent 
firm'd by Hen = 


3209 


1 * $45 * 4 2 1 al 4 r | + tits. ; 2 7 4 ah | 
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* 
- 
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Athorities; tho the Author Had His Eye chiefly upon 
the Works of Sir Edward Coke throughout, as the Firm- 
| oft and Sureſt Foundation to Build on. For He is ſtill 
allowed to be the Oracle; th many of His Opinions have 
bf Late been Oueſtion'd, or Contradicted; or tho It is 
now Growing into Faſhion, with ſome, to ſpeak ſlightly of 
Flim. But without Doubt That Sage of the Law 1s the 
oſt Miethodical, Cleareſt, moſt udicious and moſt Au- 
thentick Reporter; and Fs Inſtitutes, (ſo calld, bus 
more Properly Commentaries) will be Held in the High- 
eſt Efteem, while there are Learned Lawyers amongf| Us. 
In His Works Jon will ſcarce find Opinions Obiter, or the 
Sayings. of a Fudge upon a Sudden Motion at the Bar, 
or in the Hurry of an Aſſiſes, ſet down for Reſolutions; 
which is too Frequent Amongſt the Moderns. 


My Intention, By this Inſtitute, is not only to Help 
the Students in the Inns of Court and Chancery, but 
moreover to Recommend the Study of the Engliſh Laws 
to Our Toung Nobility and Gentry, and to the Touth 
in Our Univerlities, (net Excepting Thoſe who are De- 
fend for the Clergy, but i many Reaſons, earneſtly 
inviting them to it) by ſupplying Them with a Method 
to Help their Memories; and to Convince Them, That 
the Study of Our Laws is now of leſs Difficulty, and of 
more U in Publick and Private Buſmeſs, than they are 
aware of, A ſufficient Knowledge may be Attained by 
Them at . 4 Hours, without Neglecting other Exerci- 
ſes or Studies. They may Hawe ; to ſerve their 
Turns, if They learn only to Underſtand the Terms, the 
Definitions and Diviſions, with ſome Common Caſes, 
and the moſt uſeful Acts of Parliament. Chancellor For- 
reſcue was of Opinion that a ſufficient Knowledge for 
His Prince might be Acquired within the Space of One 
Year, when he Endeavour d to Perſwade Him to make 
an Enquiry into our Laws. And why may not His 
Words be JireGed to a moſt Hopetul Prince now flir 
on the Line of Succeſſion to the Britiſh Monarchy: 
Noſco namq; Ingenii T UI Perſpicacitatem, quo Au- ryrycu; 
dacter Pronuntio, Quod in Legibus illis (Licet Earum 4-Lauibur 
Peritia, Qualis Judicibus neceſſaria eſt, vix Viginti An- zii, cap. 5. 

many norum 
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norum Lucubrationibus Acquiratur) TU Doctrinam 


Principi Congruam in AN NO UNO ſufficienter 
nanciſceris; nec Interim Militarem Diſciplinam (Ad 
Quam tam Ardenter Anhelas) negliges; ſed ea Recrea- 
tionis loco, etiam Anno illo, IU Ad Libitum Per- 
frueris 8 ö 9 
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Hardwick, Bucks, 
March 25. 1722, 
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INTRODUCTION. 
Of r and of i its Laws. 


HAT} of Great Britain call E "ay (being n 
772 2 our ur Eng Laws) com eons England, 
| ales, an the Sea. * 'The Principality of . 106. 19. 
.,, — FWahes, was el dba and united to the Kingdom of 4 oft. 240. 
England, by the 27 H. 8. cap. 26. [See of the Courts of the Princi- r. 2. 
E of Wales, Book 4. chap. 2.] The main o Sea, beneath the; Reps 107. 
-water Mark and a” npland, is part of England ; for there . 
the Admiral hath ] ariſdicion. See of the Admiralty-Court, Book 4- 
1. 
ba was united by 5 Anne, ca 15. 5. but hath different Laws 
and Cuſtoms. 
The Iſle of Mam is no part eee e g cite 


& it ſelf, and out of the Power our Chancery, or of Orgs! 40 yy 
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Writs which iſſue out of Chancery; and hath been granted under 
E: the Great Seal to divers Subjects, and their Heirs. No Act of Par- 
6 | * | liament extends to it, unleſs it is eſpecially named. It hath peculiar 

1 $f eg Laws and Cuſtoms. 1 5 
1 286, Neither are the Iſles of d Fer ey and Guernſey bound by our Acts 


ö 7 Rep. 21. of Parliament, exce y are ſpecially d; neith our Ori- 
| ginal 2 ru jo hc * et fer Co 8 
18 the Great Sealruns tHere to ſs Injuftes 7 Cory as it does 


1 in the Iſle of Man: But the Commiſſioners muſt judge according to 


** 

—_ — 

—— Tas Y 
* — * * r — ** 


|} © r Inſt. 141. 
[ 2. & b. 
2 Inſt. 2. 
| 3 _ 18. 
1 | 4 Inu. 351, 
| &c. ; 
| yJRep.22,23. 


By the 6 Georg. ch. 5. It is decläed, That the Kingdom of Ire- 
land #s Subordinate and Dependant, as inſeparably annex d to the 
Coen of Great Britain, and that the Parliament in England hath 
. Aut pati 0 w i Pow aud Statutes t0 Bind the Kingdom of Ire- 
fl 5 land. Ard tha the e of Lords of Ixelarig have | 4s caged to 
| Afrm or Revetſe An Fudgment, Seittence or Decree, gie 
| | in any Court within that Kingdom. 


| | England is divided into an Eccieſiaſtical and Temporal State. 
| i r laſt. 94. 1. The f Eccleſiaſtical State is divided into two Archbiſhopricks, 
A; or Provinces, (viz.) Canterbury and Tork : Each Archbiſhop has 
JS! within his Province Suffragan.Biſhbps:of every Dioceſs. The Arch- 
| | | biſhop of Canterbury hath under him twenty one Biſhops, ſeventeen 
| i % ancient Foundation, and four more founded by King Hen. 8. out 
| of the Ruins of diffolved Se (vis. ) Glocefter, Briſtol, P& 
| il terborough and Oxford. The Archbiſhop of YE hath under hi 
A within bis Province four Suffragans, (008) 'The Biſhop of the Coun- 
0 ty Palatine of Cheſter, the Biſhop of the County Palatine of Dur- 
ham, the Biſhop of Garlifle, and the Biſhop of the Iſle of 
l Every Province is divided into Dioceſſes, every Dioceſs into Arch- 
wh deaconries, every Archdeaconry into Deaneries, and every Deanery 
Wl .. into Pariſhes ;, but there are ſome Places that are Extraparochial. A 
P rxcvince is the Juriſdiction of an Archbiſhop; a Diocefs 


en or made 


is the Circuit 


Fk eyery Biſhop's Juriſdiction; an Archdeaconry of an Archdeacon ; 
24 Pariſh, of a F 


© : 1 a 0 
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1. As County (Comitatus a Comitando, from accompanying toge- 
ther, particularly at the Aſſizes and Seſſions held for the Chunty, or 
as ſome ſay, a Comitando Principem) or Shire, is a certain Circuit, 
or Part of the Kingdom, governed by an Yearly Officer, called She- 
riff, or Shirc-Reeve, under the King; ſor a County cannot be with- 
out a Sheriff, 'The King, by his Letters Patents, may make a Coun- 
ty with its two Courts, the Torn and the County Court; and that 


no Part ſhould be exempt ſrom the Authority of the Sheriff, eve 


parcel of Land does lie in ſome County. [See of the Sheriff, oof, 


cap. 7. and of the Torn and County Courts, Book 4. chap. 1.] Every 
County is, as it were, an entireBody by it ſelf; ſo that regularly an 
Enqueſt, or Jury, ſhall not take Notice of any Thing done in ano- 
ther County. [See where Actions may be brought, Book 4. chap. 4. 
and of Indiftments, chap. 5.] There are four called Counties-Pala- 
tine, (viz.) Lancaſter, Cheſter, Durham and Ely. Some Cities are 
Counties Corporate; oz theſe the famous City of London is one, 


1 


8 r Inſt. 50. a. 


109. b. 168.2. 
4 laſt. 248. 
Dav. 59. 


as alſo 7ork, Cheſter, Canterbury, Norwich, Morceſter, Kingſton up- 


on Hull, &c. 


2. h Hundreds were ſo called becauſe there was a] 
Ten Tithings, or an Hundred Families dwelling in 
ing Towns. [See of a Town, poſt.) The People that live in a Hun- 
dred, are called Hundredors ; and theſe Hundreds continue to this 
Day to ſome Purpoſes; but their Juriſdiction is transferred to the 
County-Court, ſome few excepted, which were annexed to the 
Crown, and granted to ſome Great Men in Fee, and ſo remain in 
the Nature of a Franchiſe, and have Return of Writs, and wherein 
the Sheriff cannot meddle by his ordinary Authority. 
In ſome Counties Hundreds are called Ridings, Rapes, or Ma- 

pentaRes. Eg 


There is a Chief Conſtable and a Bailiff of every Hundred, to 


execute the Orders of the Sheriff, Juſtices, c. [See of Sheriff, poſt, 


Cap. To 


' By the 2 Ed. 3. cap. 2. 14 Ed. 3. cap. 9. Hundreds which be ſe- 
parated from Counties, are joined to them again, and are to be in 
the Sheriff” s own Hands. 


uriſdiction over » ;taft. 168. a, 
ome neighbour- 2 Inft. 71. 


1 Vent. 403, 
404, 495+ 


* 


i Except ſuch as then were of Eſtate in Fee: All Grants made i , laſt. 267. 
of the Bailiwicks of Hundreds fince that Statute, are void. Such are 1 Veatr. 410. 


occaſions of Delays and Hinderances of Juſtice, when the Execution 


of Proceſs is taken from the Sheriff. [See the Caſe of Sir Robert At- 
kins. v. H. Clare. 1 Ventr. 399, Go.] 


3. k A Town (Villa or Ficus) was a Precinct anciently containing * Finch. 80. 


ten Families, upon which account they are ſometimes called Ti- 
thing: Upland Towns which are not ruled and governed as Bo- 


roughs, are but Towns, though they are encloſed with Walls. 


It cannot be a Town in Law unleſs it hath, or had a Church, 15 laſt. 115. b 


Celebration of Divine Service, Sacraments and Burials. If a Town 
is decay d fo that it hath no Houſes left, yet it is a Town in Law. 
There ought to be in every Town a Petty Conſtable, or Tithingman, 
or both. [See of a Conſtable, poſt, cap. 7.] 

Several of theſe 'Towns have Hamlets, as there may. be ſeveral 
Hamlets in a Pariſh; and ſome particular Places may be out of a 
Tove or Hamlet, as out of a Pariſh, though not out of the County. 


I on ns; The 


& - The Introduction. 
* Inſt. 669. m 'The Addition of a Pariſh in OriginalWrits of Actions Perſonal, &. 
if there are more Towns within it, is not good. But if there is but 
one 'Town, the Addition of Pariſh is good within the Statute of 
the 1 H. 5. ch. 5. and It ſhall not be Intended (if it is not pleaded) 
that there are more Towns than One in a Pariſh. [Sce what Cuſtoms 
may be alledged in Towns, Poſts of Cuſtoms.) 1 ul 
Under the Name of a Town, or Village, Boroughs and Cities are 
contain'd; for every Borough or City is a Town, though every 
Town is not a Borough or City. 
" Lit. 16s, uA Borough is ſo called becauſe it ſendeth up Burgeſſes to Par- 
1 liament: And this maketh the Difference betwixt a Village or 
2 Inſt. gz, Toten, and a Borough. Some Boroughs are Corporate and ſome 
669. not Corporate, If a Borough is decay d it ſhall ſend Burgeſſes to 
Parliament, as Old Sarum, &c. do, 9 
In ͤ old Time, the Towns that are now called Cities, or Cities 
and Counties, were Boroughs, and the Antient Boroughs were firſt 
of all Towns. 5 | : 
oilaſt. 1g b. A City is a Corporate Borough that hath had, or at preſent 
hath, a Biſhop ; for if the Biſhoprick is diſſolved, yet the City remain- 
eth. 'To have Suburbs proveth it to be a City. Some Cities are alſo 
Counties, as before-mention'd. [See of Corporations, chap. S. poſt.] 
Of the Laws II. As Law in General is an Art directing to the Knowledge of 
of England. 1323 and to the well ordering of Civil Society; ſo the Law of 
ugland in particular, is an Art to know what is Tultice in England, 
_ to preſerve Order in that Kingdom : And this Law is railed up- 
on {1x wage By Foundations. 
Dr. nd 1. Upon the Lawof P Nature, though we ſeldom make uſe of the 
Stud. Dial. 1. Terms The Law of Nature: But we ſay, that ſuch a Thing isRea- 
1 * 13, ſonable, or Unreaſonable, or againſt the Law of Reaſon. 
4 Dr. and 2. Upon the 1 Revealed Law of God: Hence it is that our Law 
_ 8 puniſnes Blaſphemies, Perjuries, &c. and receives the Cauons of the 
2 Inſt. 625. Church duly made, and ſuppoſeth a Spiritual Juriſdiction and Au- 
thority in the Church. | | Bp | 
r Dr. and 3. The third Ground are ſeveral r General Cuſtoms ; theſe Cu- 
Stud. Dial. 1. ſtoms are properly called the Common Law: Wherefore when we 
c 7 GE ſay It is ſo by Common Lato, it is as much as to ſay, By Common 
Right, or of Common Juſtice. | 
Indeed it is many Times very difficult to know what Caſes are 
grounded upon the Law of Reaſon, and what upon the Cuſtom of 
the Kingdom ; yet we muſt endeavour to underſtand. this, to know 
the perſect Reaſon of the Law. 5 


- 


Rules concerning Lar. 


* laſt. 56. b. t The Common Law is the Abſolute Perfection of Reaſon : For 


42 * . nothing that is contrary to Reaſon is confonant to Law. 
* 1 a u Com- 


8 * 8 — FT 


by 
— | — 
a | 


m Pluralitas non preſumitur. 2 Inſt. 669. AE” 
* Lex eft Sanctio Fuſta, Les Honefta, & prohibens cont raria. 2 Inſt. 588. 
p e Naturalia ſunt Immutabilia. 7 Rep. 13. | | 
Lex eſt ſumma Ratio. 1 Inſt. 319, b. | 
Lex ſemper intendit quod convenit Rationi, 1 Inſt; 78 b. 

'  Nihll quod eſt Inconveniens eft Licitum. 1 Inſt. 97. b. 

Qui Rationem in omnibus querunt, Rationem ſubvertunt. 2 Rep. 75, 


* 
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u Common Law is Common Right. " 1Inſt. 142.4, 

* The Law is the Subject's beſt Birth-right. *2 Inſt. 56. 

y 'The Law reſpects. the Order of Nature. l 4 J 22 

2 It always Intendeth the Beſt. 12 Inſt, 669. 

2 The Law forces no one to that which is Impoſſible or Vain. * luſt. 9. . 

b Tp Law provides a Remedy for every Wrong. [But ſee 1 Inſt. 7977 ; . 
199. 6. | 1 Iaſt. 

* Where one hath ſeveral Remedies, He may uſe which He will. . p 

d Want of Right and Want of Remedy is all One. For where 40s. 9225 

there is no Remedy, there is no Right. of 145. 

e The Law hath a Delight in giving of Remedy. Lit. 8 

The Law favoureth Life, Liberty and Dower. 1 Inſt, 54. b. 


8 'Things of Neceſſity arc to be excepted out of a general Law. * 
h The Ignorance of Law cannot excuſe. [ See Doctor and Stu- a laſt. 168. 


dent, Dial 2. ch. 47.| b x Inſt, 56.b; 

i The Act of Law never doth Wrong. de . 
Where the Conſtruction of any Act is left to a Law, the Law 148. a. & b. 
will never conſtrue it to work a Wrong. 79.2, 


oy © 4... FR. Inſt 97.b. 
k But it is better to ſuffer a Miſchief (peculiar to one) than a Ge- 1$2.b.258.b. 
neral Inconvenience. 


The Agreement of Parties cannot make that good which the. Iaſt 51.b. 
Law makes void. 


m When the Law giveth any Thing, it gives by Implication what ”! lat. 56. 


laſt. 
is neceſſary for taking and enjoying the ſame. prongs Fs 


n What is annexed to any Thing by Law, is ſtronger than if it Lit. 378. 
were put in Writing. | 

9 Judges ought not to change the Law, which always hath been *: Iaſt. 282. b. 
uſed. x 


P No Law can be abrogated but by Act of Parliament. —_— 9 
4. Certain 4 Principles and Maxims are another Foundation. « Dr. and 


q4 Dr. and 
Such Maxims are not only holden for Law, but all other Caſes that Stud. Dial. r. 


may be applied to them, are to be taken for granted; wherefore it *7P$-2nd 9- 
is da 


X | 1 Inſt. 11. a, 
ngerous to * alter any of theſe Maxims or Grounds of Law; r Pref. to the 


they are of the ſame Strength as Acts of Parliament when once the 4'b Rep. 


Judges have determined what is a Maxim ; for this does not belong 
| to 


PI 


F in 


—— 


: Impotentia excuſat legem. 1 Rep, 96. 5 Rep. 22. 6 Rep. 21. 10 Rep. 139. 1 Iuſt. 
258. a, Tp 


Lex non cogit ad Impoſſibilia. 1 Inſt. 92 4. 
Lex non Precipit inutilia. 1 Inſt. 127. b. | | 
> Lex non Debet Deficere Conquerentibus in Fuſtitia Exhibenda, 1 Inſt, 197. b. 2 Inſt. 405, 
Quod Remedio Deſtituitur, Re ipſa valet, ſi Culpa Abſit. 6 Rep. 68. | 
Lex Beneficialis Rei Conſimili Remedium Præſtat. 2 Inſt. 689. 
Aliquid conceditur, ne Injuria remaneret Impunita, quod alias non concederetur. 1 Inſt. 197. b. 
» Ionorantia Legis Neminem — 2 1 Rep. 177. 2 Rep. 3. 6 Rep. 5 | 
i Conſtruttio & Altus Legis nulli Jacit Injuriam. 1 Inſt. 148. a. 183. a Kb. 2 Inft. 287. 
k Lex citius vult tolerare privarum damuam quam publicum Malum. 1 Inſt. 152. b. 
1 Conventio Privatorum non poteſt publico Furi derogare. 1 Inſt. 166. a. | 
Modus & Conventio vincunt ones 1 Inſt. 41. b. 166. a. 2 Rep. 73, 
Patto Aliquid licitum eff, ſine pafto non Admittitur. 1 Inſt. 166. a. 
Quod contra Legem fattum eft, pro Infetto babetur. 3 Rep. 74. 4 Rep. 31. 
„Quando Lex aliquid alicui concedit, concedere videtur & 77 fine quo Res ipſa eſſe non 
poreſt. 1 Inſt. 56. 2. 2 Inſt, 309. 4 Inſt. 111. 5 Rep. 12, 47. 11 Rep. 52. 
" Utique jortior & potentior eft Diſpoſitio Legis quam Hominit. 1 Inſt. 234. a. 
* Principia probant, non probantur. 3 Rep. 40. a * 7 
Contra Principia negantem non eft 123 1 Inſt. 16. a. 343.4. | 
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c Dr. and 


to a Jury. But if you pleaſe you may comprehend Maxims under 
General Cuſtoms, and take them for part of the Common Law. 
5. Particular Cuſtoms are a fifth Ground of our Law: 'Theſe 


Stud. Dial. 1. may be uſed in ſeveral Counties, Hundreds, Towns, Boroughs, Ci- 


chap. 10. 
IInſt. 110. 


t Lit. 210. 
1 Inſt. 140 Ja, 
and b. 


v Lit. 165, 


211. 


1 Inſt. 110. b. 
140. b. 


3 Cro. 410. 
*x1Inſft, 175. b. 


„IInſt.; 3. b. 
110. b. 

6 Rep. 60. 
1 Lev. 177. 


2 5 Rep. 63. 
3 Cro. 497. 


532. 


2 laſt. 113 b. 
d Inſt. g i. b. 
113. a. 


eiInſt. 11 5. a. 
d 2 Inſt 
Conrra. 


» ties, Honours, Manors, and Hamlets in Special Caſes. 


Cuſtom is a Law not written, eſtabliſhed by long Uſe and Conſent. 
Particular Cuſtoms are always to be taken for Law, tho' they are 
always againſt the General Cuſtoms of the Kingdom, and the 
Maxims of the Law : Yet a Jury ſhall try whether there is a Par- 
ticular Cuſtom or no, and not the Judges; except the Cuſtom in 
Debate is of Record in the ſame Court. | EI, 

There is a Cuſtom in the County of Kent called : Gavelkird, 
(Gave all kind) That all the Sons ſhall inherit as Siſters at the Com- 
mon Law: And by Cuſtom when one Brother dies without Iſſue, All 
the other Brethren may inherit. oo ſce the 31 H. 8. cap. 3. 2 63 
Ed. 6. a private Act, and ſee of an Eſtate in Coparcenary, Book 2. 
—_ 1. ] And there is a particular Cuſtom in ſome ancient Boroughs 
(called u Burgh-Engliſh, or Borough Engliſh, becauſe this Cuſtom 
was firſt in Ezgland) where the youngeſt Son ſhall inherit before the 
Eldeſt. Gavelkizd and Borough-Engiiſh * differ from all other Cu- 
ſtoms, inaſmuch as the Law takes Notice of them when generally 
alledged; whereas other Cuſtoms muſt be particularly pleaded. In 
London there are many particular Cuſtoms relating to Trade, Ap- 
prentices, Orphans, Reformation of Manners, Actions and Pleas, &c. 
and all againſt the general Cuſtom of the Kingdom. [See the 8th 
Rep. 126. 2 Danv. Abr, 311. Tit, Cuſtoms of London, &c. and thoſe 
Authors who have wrote on this Subje&.] In a Y Town a Cuſtom to 
deviſe Lands in Gavelkind, or Borough-Enghiſh, cannot be alledged; 
for theſe are Cuſtoms proper to Cities, Boroughs and Manors. In 
ſpecial Caſes (I ſaid) a Cuſtom may be alledg'd within a Hamlet, 
Town, Borough, City, Manor, Hundred, County. In an Upland 


Ton (which is neither City or Borough) a Cuſtom may be al- 


ledgd to have a Way to their Church or to the Market, for the In- 
habitants to dance upon Another's Land for their Recreation, &c. or 
to make By-Laws for the Reparation of the Church, or for the 
well-ordering of their Common, &c. Yet as to By-Laws, theſe Dif- 
ferences muſt be obſcrved. Inhabitants of a? Town without any Cu- 
ſtom, may make By-Laws for the Reparation of the Church, High- 
way, or any Thing which is for the general Good of the Publick ; 
for they are as it were incorporated by the Common Law for ſome 
Neceſlities; and in ſuch Cafes, the greater part of the Inhabitants 
ſhall bind the reſt without any Cuſtom. But if the By-Law is for 
their own private Profit, as for the well ordering of the Common, &c. 
there, without Cuſtom, they cannot make By-Laws ; and the greater 
Part ſhall not bind the leſſer, if that is not a Cuſtom too: For here 
every Act muſt be warranted by Cuſtom. | 

To Particular Cuſtoms tero 'I hingsarc inſeparably incident, 2 Uſage 
and Time. 1. Uſage muſt be Long, Continual and Peaceable. b Non- 
uſage is a great Preſumption that the Law will not bear it. But an 
Act of Parliament cannot be antiquated by Non-uauſer. For no Cuſtom 
can take away the Force of an © Act of Parliament, d unleſs the Cu- 


ſtom is faved by another Act; becauſe the Cuſtom cannot be beyond 
2 laſt. 28; Memory, 
I 


re is a Record to the contrary ; for Knowledge is as 
| well 


o 


* % 0 Ones eas 


= he Fai 5 yy 


—— , — — — —— — — 9 5-Wx> — 


well __ © Prof, as by one's o proper KiiogWvledge.” "Neither U „ laſt. 119 
an Act of Tete by en take away + Cnlton. An Aﬀirmativt 
Act does not take it away. And a Cuſtom may be alledged againſt 


a Ame Statute, which is made in Mfirmanoe ef the Common 
Law. | Time mut be be * this Memory of Man. last. 113.b. 
[35 355% T ens msi > BA nt of „ 
Rules concerning Ci roms. wy 5 
g 111 10 „7 | 
Uſage and AmtieaFCaftom miaketh u Lacher e ine, 1110.75 


Cuſtoms muſt be h reaſonable, and accordin to kes, elf void. v 1 Toft. 62.3, 
{See of vg 2 Cuſtomt, Book 2. chap! 2 ET pm 
But the Reaſon of every Cuſtom cannot be aſſign d. — Cont, 
Cuſtoms ought to be upon good Conſideration. bes. 13. 
Cuſtoms ought to n not left to 20 Liberty of every 4 op 
one to uſe them or not. | J 2 
Cuſtoms ought to be certain. JEN 
Cuſtoms ought to be beneficial to mn dat alledgeth the Cuſtom. 
if — is beneficial to i one, and injutious to a Multitude, 13 . 
it is voi 'y 
Things Nen be chatens ed by Cuſtom that are to be pine by &C Net =L 5 


Matter of * Record. ¶ See 07 Franchiſes, Book 2. cha 14 8 
Cuſtoms are to be taken ſtrictly, though not literally ne they 1 I ry +a 
tend to the Deregation of the Common Law. „b;. 
They cannot extend to Things newly created. | 
Cuſtoms ought to be conſtrued according to vulgar Apprehention & 1.5 
It cannot nate it ſelf upon the King's ! Prerogative, Yet _ ... = pe =: 
Cuſtom may ® ſupport that which the King 5 Grant cannot ſupport. n 31. 
[See Of Corporations, ch. 8. ind. 18. b. 
A Cuſtom meerly in n the Negative is not good. my with an . Rep. 125, 
Affirmative. It ma Ho Good. '2Inft, 47. 
A Cuſtom againſt ® a Cuſtom cannot and kogether. A 
P Preſcri pri o is different from C uſtom. Lee of Praſen prion. « + 
Book 2.009; 9.977 | 270. | 
1 Tollls, 1 axes, c. are "ſornetiines called Cuftoms. M4 5-4 4 


6. Statutes, or Aar of Parliament, are a Sixth Ground or Founda- 2 Inft. 51. b. 
tion of our Laws. Theſe are made by the King, Lords Spiritual and * 9, 10, 
Temporal, and the Commons in Parliament; which before the In- 2 Inſt, 526, 
vention of Printing were * proclaimed by the Sheriff in every County, 644. 


by Virtue of the King's Writ. f Several Statutes are id Boop like "LS 2 


Charters or Letters Patents in the King's Name 1 yet "oy were gh Rep. 
8 Re 
Prince 's Caſe. 


S . 2 — .* 
* . 88 ä 


* 
— — ; "0 * * 2 „ . W \ A 
| 1 * . * y ” , * mT I. - » n. 


8 on Rep. 2 | 
— EN 2 Tok 18, 228, 255. 45 75. I 
Gn 4 Loh Seren, 6 Ren 57. 5 s 
us nſns abalendus eſt. Lit. 212. 1 Inſt, 141. 2. 

6 ee non Dintwrnitas Temporis,. S ae 
I 125 a, 


Ln es 70 for. & * Aurboritatit, ung tener re. mare Parkes. 
4 Rep. 1 

Frequentia, Atus mulcuwm Operatur. 4 Rep, 

' Optemperandum ef Conſuetudini atone 25 Legi. 

Conſuerudo ex eaſe rationabili uftata privat er 

 Conſueruds vincit Legem. 4 Rep. 21. Ws 

Conſnerndo tollis communem Legem, 1 Inſt, 33: b. 8 


Hob. 111. the Act. 


— FT 


* 


© 1Rep. 471. To an Act of Parliament every Man in Judgment of Law is 
4 Rep. 76. Party. ND, 2 | THEE 5 wn | 

= s. b. Ads of Parliament relate to the * firſt Day of the Seſſion of Parlia- 
«4loſt.25,27- ment in which they were made, if it is not otherwiſe provided by 


Rep. The Jud 
Finch 86. | King and Queen. 4 Tay | | | 
1 The Judges will take Notice of General or Y Pablick Acts, cho 
1 Inſt. 98. b. they are not pleaded; but not of F or private Acts without 
2 Inſt. 618- Pleading. [See which are General and which Particular Statutes. 
465. 4 Rep. 76. 2 Roll. Ar. 465, 466.] | | 

De and The Z Expoſition of Acts of Parliament belongs to the Judges of 
—_— x7 the Common Law, tho they concern. Things of a Spiritual Nature. 
6 Rep. iz The © Title of the Act is no Part of the Act. FE 


lat. 617,” The b Preamble or Rehearſal of « Statute is to be taken for 


614.6 — Truth therefore good Arguments and Proofs may be drawn from 
241 Rep. 33. the Preamble or Rehearſal. | 12 T1031 
F. dcn 7b. The Words of an Act of Parliament muſt be taken in a e lawful 


19 b. 79, a Senſe. « 


+ 104. 330; A Sentence, 4 which. begins and ends with ſpecifying Perſons and 
4 2Rep. 46. Things of an inferior Rank ought not to be extended by General 
2 Inſt. 165, Wordt to thoſe that are Superior; as by theſe general Words, (visz.) 
165,#57- And no other Perſon or Af whatſoever, 5c. ſhall not include ſupe- 


en rior Perſons or Things that were not particularly expreſſed. [See 


„ Noy's Max, © COFTA, 2 Inft. 137, 627.) 


7 Sans Statutes muſt be interpreted by reaſonable Conſtruction, according 
ir Kep. 34+ to the © Meaning of the Legiſlators *' | 
71 lan 11b. It is natural to conſtrue f one part of a Statute by another. 


391.2. & b. They may be conſtrued according to 8 Equity; eſpecially where 
21 0c v4 p. They give Remedy for Wrong; or are for Expedition of Juſtice, or 


54- b. 76. . to prevent Delays ; for Law-makers cannot comprehend all Caſes. 
77 b. 24. be Thin £9 for Neceſlity-Sake, or to prevent a Failure of Juſtice, are 
"Loft. ec, excepted out of a Statute. 5 5 - 
127148242, General Words of an Act ſhall not take away neceſſary Incidents. 
2539,93, by | : | | | A 
$084 1141 2 


| . Contemporanea Expoſitio in Lege eſt Fortiſſima. 2 Inſt. 10, 11, 136, 139, 181. 4 Inſt. 
Ex Antecedentibus & Conſequentibus fit Optima Interpret atio. 2 Inſt. 317. 2 Rep. 71. 
Relatio fit ad Proximum ding: nif K 2 Rep. 7 1 * * 
; i op A ng propter Certitadinem Addita, ad Priora que Certitudine Indigent ſunt Re- 
w_—Yyhgkqpﬀqcqck———c——_ —— — — waters 
. Generale dictum Generaliter eſt Intelligendum, 2 Inſt. St. © 5 
Qui Omne dicit, nihil Excludit. Ibid. br 
, Giner lis e non" Porrigitar ad e Que feeialier ſuit camprebenſs n Expreſs 
ep. 118. FOES, A og nog 5 
3 Lex eſt Specialis & Ratio jus Generalis, generaliter eft atcipiends, 2 Toft, 43, 83. 
10 Rep. 101, +558 Lp ea! OR On Ty OR OE RATIO 
Quanguam Lex generaliter Loquitur, ce ſſante Ratione poteſt Reftringi, 4 Inſt. 30. 
Caſus Omiſſus Diſpoſuioni Furis Communis Relinquitur, ew 37. , r 3 We 
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Remedy, tho' It be out of the Letter of the Law. 


The Introduction. 


— —̃ 


; A h Penal Statute regularly ought. to be conſtrued 5 72 85 
NA 
0 


be conſtrued beneficially; for what is out of the Miſchief is out 
the Meaning of a Law, tho' it is within the Letter. And on the 
contrary, what is within the ſame Miſchief ſhall be within the ſame 
L See the Rule 
concerning Penal Statutes under Action of the Caſe. Book 4. ch. 4. 

The Conſtruction of a Statute muſt be in i Suppreſſion of the Miſ- 


chief, and in Advancement of the Remedy. 


It muſt be conſtrued that no innocent Man may by a literal Con- 
ſtruction receive Damage. 
Statutes made to prevent and ſuppreſs * Fraud, ought to have a fa- 
vourable Interpretation. | | 
Acts of Parliament that are againſt ! Reaſon, or impoſſible to be 
performed, ſhall be judged void. 
The ſureſt Conſtruction is by the Reaſon of the ® Common Law. 
The Reaſon of a Law is the n Life of the Law. 
o General Words will not always be allowed to transfer a Right. 
yp Cuſtom or Uſage is a good Interpreter of a Law. 
Common Law muſt 4 give place to a Statute where they thwart. 
And | 8 
Old Statutes muſt give place to new where they are contrary : 
But at Affirmative Act ſhall not repeal a precedent Affirmative Act, 
or the Common Law. 3 7 
Acts of Parliament ” againſt the Power of ſubſequent Parliaments 
bind not. | Sed Vide 1 Inſt. $1. a. concerning Magna Charta. 
Af Saving, which is repugnant to the Body of the Act, is void. 
When an Act makes any Thing good againſt a Perſon in Certain., 
© it ſhall not take away the Right of another, tho there is no Saving. 
By Repealing of a Repealing Statute, the firſt is revived, 
By Reviving an Act Repealed, the Act of Repeal is of no Force. 
u An Act of Parliament cannot be Antiquated by Non-ſer. [Sce 
Of Particular Cuſtoms ante. | a ee 
For the true Interpretation of Statutes *- Four Things are to be 
Obſerved and Conſidered: 1. What the Common Law was before 
the making of the Statute. 2. What was the Miſchief or Defe& not 
E for by the Common Law. 3. What Remedy the Statute 


as appointed to Cure the Miſchief or Defect. 4. The true Reaſon 
of the Remedy. 

Theſe are the Foundations and Six Grounds of the Laws of Eng- 

land. For tho they are uſually divided into three Parts only, (viz) 


Into Common Law, Particular Cuſtoms, and Statutes or Acts of » iat. tie. b. 
1 : C | 115.b. 344-2. 


Par- 


3 — — q — — _ —_ 
* 


„Qui heret in Litera, beret in Curtice. 1 Inſt, 54. b. 365. b. 

Apices Furis non ſunt Fura. 122 46. I Inſt. 356. a. 8 Rep. 56. 
imia Subtilitas in Fure Reprobatw. 4 Rep. 7. 

Summum Fus eft Summa e 2 Inſt. 395. 


_ e/Equitas in paribns rationibus paria Fura Deſiderat. 1 Inſt. 24. b. g | 
eEquitas eft qua qualitas; & eſt perſecta quedam Ratio, que Fus ſeriptum Interpreta- 
tur & Emendat. Ibid. | 


Ratio Legis eſt Anima Legi. I loſt. 18 3. b. 191. a. 2 Inſt, 689. 

Ubi eadem Ratio, idem Fus. 1 Inſt. 10 a. 191. 4. 2 Inſt. 619. 7 Rep. 18. 
Diſſemilium diſſimilit eſt Ratio. 1 Inſt. 191. a. 7 Rep. 18. | 

Ceſſante Ratione Legis, ceſſat && ipſa Lex. 1 Inſt, ak 2 Inſt. 11, 4 Inſt. 330. 
* Leges poſteriores priores abrogant. 8 Rep. 137. 11 Rep. 62, 63 


But It * rInft. 54.b- 


——— 


268 b 250, be 
365 b. 

2 Inſt. 107, 
199, 649. 

3 Rep. 7. 

11 Rep. 34. 

3 Cro. 71. 


11 1n6, 11. b. 
42. 3. 360. a. 
591. b. 


* Rep. 82. 
5 Rep. 60. 


18 Rep. 118, 


301. 2. 

« laſt 183. b. 
191. a, 

3 Rep. 4, 5. 
P 1 Inſt 81. b. 
2 Inſt. 18. a, 
228. 

4 11 Rep. 62, 
_ 


2 Inſt. 200, 


r 4 [oſt. 43. 
{1 Rep. 47. 


© 8 Rep. 138. 


v 1 Inſt. 8 f. b. 
113.3. 115. & 


* 3 Rep. 7. 
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Parliament; yet under the Words Common Lat, the Law of Nature 


2 IInſt. 11. b. 


or Reaſon, the revealed Law of God, the General Cuſtoms of the 
Kingdom, and the Principles and Maxims of the Law are included. 
This Diviſion is moſt in Uſe, and moſt conciſe, but it is obſcure, 
There is 2 another Diviſion of our Laws more large than either; As 
into the Prerogative or Crown: Law; the Law and Cuſtom of Parlia- 
ment; the Law of Nature; the Commun: Law; the Statute Law; 
reaſonable Cuſtoms; the Law of Arms, War and Chivalry; Eccleſia- 
ſtical or Canon Law in Courts in certain Caſes; Civil Law in certain 
Courts and Caſes; Foreſt Law; the Law of Marque and Repriſal ; 
the Law of Merchants, [See Magna Charta, ch. 30. and 2 Inft. 57, 
Gc.] The Laws and Cuſtoms of the Ifle of Fer/ey, Guernſey, and 
Ifle of Man; the Law and Privilege of the Hannaries. But this large 
Diviſion too may be reduced to the common Diviſion ; into Common 
Law, Particular Cuftoms and Statutes, All is founded on the Law 
of Nature or Reaſon, and the Revealed Law of God; as all other 
Laws ought to be founded. | 
Upon theſe Laws, there are many Caſes ſolemnly Adjudged in the 
higheſt Courts of Juſtice, which are collected in the Books of Reporte, 
Oc. and have great Weight with the Judges in their Debates upon 
like Caſes. Many of theſe Reports are as highly valued as the Re- 
ſponſa Prudentum amongſt the Romans to be found in the Digeſt, 
which were Authoritative. | | 
The Object of theſe Laws are, 1. The Perſons of which Eugland 

is compoſed. 2. Their Eftates. 3. The Crimes and Miſdemearnors 
that may be committed by them, call'd Pleas of the Crown. 4. The 
Courts of Juſtice, or Juriſdiction of Courts, and the Manner of the 
Proceedings therein. ; ALS 


Per iculoſum eff quod Bonorum Virorum non Comprobatur _—_ 1 Inſt, 81. b. 
Non eft Recedendum a Communi Obſervantis, 2 Rep. 74. 1 Inſt. 168. a, 229. a. 
Minime mutanda ſunt, Que certam Interpretationem habuerunt. Ibid, 


B O OK I 


Of PERSONS. 


— 


— 
* 


HA L- 


* 


Of Perſons in their Natural Capacities : And therein of 
their Lite, Sex, Age, Health, Liberty, Repuration. 


1 Have ſaid, That the Object of the Laws of England are, 1. Per- Of Perſons 


ſons. 2. Eſtates. 3. Crimes and Miſdemeanors, or Pleas of in OS. 
the Crow. 4. The Courts of Juſtice. 5 es 


The Perſons are to be conſidered in their Natural, and in their me 
Relative or Coil Capacities. ; 

A Perſon in its Natural Capacity is every Man or Woman: In 
which Capacity the Law takes Notice of its Life, Sex, Health, Li- 
berty, Good Name or Reputation. 

I. Life begins when an Infant ſtirreth in the Womb; for if a Wo- Life. 
man is quick with Child, and killeth it in her Womb, and ſhe is* 3 Iaſt. 50, 
delivered of a dead Child, it is a great Miſdemeanor, though not) hep . 
Murder: But if the Child is born alive, and dieth of the Potion, &c. H. P. C. 53. 
this is Murder. 'The Þ Birth is uſually at the end of nine ſolar Months 
after Conception, reckoning thirty Days to the Month: 'Therefore, 
iz born after nine Months, or rather after forty Weeks after the 
Death of her Husband, it is not legitimate : Forty Weeks is the 
Time aſſigned by Law; yet by defect of Nouriſhment, perhaps an 
Infant may be born © after forty Weeks, and by Accident at the ende Cro. 341. 
of ſeven Months. | See of r 1 

Infants in ventre ſa mere (in the Mother's Womb) may be ſup- 
poſed to be born to many Purpoſes. A Surrender of a Co hold 
. Eſtate to an Infant in the Womb is good; ſo is a Deviſe. | See 12 
Car. 2. ch. 24. ] 2 1 0 | 


IInſt. 123b, 
2 Cro. 541. 


[By the 10 & 11 V. 3. chap. 16. Poſthumous Children are enabled 
to take Eftates, as if born in their Father's Life-time ; though there 
ſhall be no Eftate limited to Truftees after the Deceaſe of the Father, 
to preſerve the contingent Remainder, 8&c.] _ | 13 


As the Life of every Man is under the Protection of the Law, 
and all Wrongs againſt it are puniſhed: So the Members of every Sub- 
ject are under the Protection of the * that he may ſerve him __ E 


bo] , 
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4 r Inſt. 127. his Country: 4 Therefore, a Rogue for cauſing his Companion to 

„ & b. ſtrike off his left Hand, thereby to have a Pretence to beg, was in- 

dicted and fined, with his Companion. 

* 2 Rep. 43, There is a Civil Death as well as a Natural Death. © If a Leaſe 
is made during Life, it may be determin'd by a Civil Death, as by 
entring into Religion, &c. But if the Leaſe is to Have and to Hold 
for the Term of one's Natural Life, it is not to be determined by a 

The Sex. II. 'The Seu is Make or Female, or an He maphrodite;{i{ e. both 

„ lad. 8. 2. Male and Female. An? Hermaphrodite ought to be Baptized accord- 

as b. ing to that Sex which is moſt apparent, and doth moſt prevail. s Ho- 

6 2 Inſt. 45- u includes both Man and Woman; and a h Virgin is included under 

po 2% b. the Name of Mulier. n F 

[ sce the Statutes concerning Nomen, which will be cited again in a 
proper Place, 3 H. 7. chap. 2. 4 & 5 Ph. & Mar. chap. 8. 8 Elis. 
_— 35 Elis. chap. 9. 21 Fac. I. chap. 6. 3 & 4 V. & M. chap. 

. 9. and 24. | 
Age. III Ii Full Age of Male or Female is at Twenty-one Years. It is 
Hit 106. not material at what Hour of the Day one is born, for there mult be 

& x Inſt. 135. no Fractions in a Day. * Odd Hours in Legal Computation are re- 

CE jected. 1 A Man hath divers Ages to ſeveral Purpoſes; at Twelve he 

m7” ought to take the Oath of Allegiance ; at Fourteen he may conſent 
to Marriage, chooſe his Guardian, is at Yearsof Diſcretion ; at Twen- 

ty-one may alien his Lands, Goods and Chattels, but not before. A 
| Woman had Seven Ages for ſeveral Purpoſes ; but now the Law is al- 
tered, and ſhe hath but Fur At Nine Years of Age ſhe' may have 

Dower; at N the may conſent to Marriage; at Fourteen ſhe 


is at Years of Diſcretion, and may chooſe a Guardian; at One and 

Twenty ſhe may alienate her Lands, Go. SY 4.58 
Before the Age of 'T'wenty-one, Man or Woman is call'd an Va- 
„1 In. Fart; and before ſuch Age, any ® Deed, or other Writing, may be 
171.b. 172.2. avoided: Matters in Fact, either within Age or at full Age; but Mat- 
2 lad. 48. ters of Record, as Statutes, Fines, Cc. only during Minority. 
487. „ 1 II LOC] En en. | 
673 But if an Infant appears by Attorney, , and; a Recovery is had 
x Cro. 569. againſt Him, He may Avoid it, by ,Writ of; Error after his full Age; 
for it ſhall be tried by the Country,. Whether he was within Age 
when DET the Warrant of Attorney: 


: 


Thouzh an Infant cannot alienate. any Lands, Goods or Chats 
»;Loft. 192.2, tels; yet he may bind himſelf to pay for his n Neceſaries, as Meat 
Drink, Apparel, Phyſick, Inſtruction, c. But if he bind himſelf 
in a Bond, or other Writing, with a Pepal;y, for the Payment of any 
of theſe Neceſſaries, that Bond ſhall not bind him. Otherwiſe, if the 
A Roll. Obligation, or a Bill, is for the o very Sum due. P He is bound by 
* All Conditions, Charges and Penalties in an Original Conveyan 
Pclnſt 23 3b. whether he comes to the Eſtate by Grant or Deſcent ; except that 
246.b.380 b. [Doubling the Rent, for Non-payment, [See the Statute of Merton, 
chap. "3 ſhall be alſo puniſhed for doing or ſuffering Waſte, when 


Tenant. for Life or Years. Nay, the Law. gives him a-Capacity to 


4 xInft. 2.b. d purchaſè witheut Conſent of any other, for it is intended for his Be- 
172.6. nefit : Yet at his full Age he may either agree to it and perfect it; or 
without any Cauſe alledged waive or diſagree to the ſame; and ſo may 
his Heirs after him, if he agrees not to it after his full Age. I He is 
U 2 attovi! vail of ta. M ods % Hoi: 2% 14k: an 
" BEA 4. 
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an Executor, He may give an Acquittance on Payment; not without 
Payment. A 1 
By the 5 Eliz. chap. 5. An Apprentice ſball he bound by bis In- 
denture, notwithſtanding his Nonage. [Sce 12 Car. 2. chap. 24. Of 
the Power of a Father under Age. | . 1 20 
By the 7 Ann. chap. 19. Infants ſeiſed or poſſeſſed of Eſtates in 
Fee, in Truft or in Mortgage, are enabled to make Conveyances of 


ſuch Eftates, &c. 


As to an Infant's Right to an Eſtate, © Norclaim ſhall not bind Lit. 42. 
him; nor any Laches or lack of Diligence, or Negligence, be im-; 8 
puted to him during his Infancy, except in ſome particular Caſes. 1 

Laches ſhall prejudice an Infant if He preſents not to a Church 
within Six Months: For Lapſe ſhall incur, So in Caſe of a Fine, 
where the 'Fime begins in the Life of the Anceſtor; in Caſe of an 
Appeal of Death of his Anceſtor, where He brings not his Appeal 
3765 a Year and a Day, Gc. as ſhall be obſerved under foſe 2 
An Infant, or Minor, ſhall © Sue by Prochein Amy (his next & N. B 27. 
Friend) or Guardian. [See J/eftyr. 1. chap. 47. Veſtin. 2. chap. 15.] 1 Ia. =” 
but always Defend by Guardian, 'The Courſe hath been to allow 390. 2 
one of the. Officers of the Court to be Prochein Amy, or Guardian, 74 * 
if a Guardian hath not been particularly appointed by the Fa-: Go. 640, 
ther, Gr. [See the 21 Fac. 1. chap. 13.] But if an Infant joins with 641. | 
others of full Age, or ſues in auter Droit (or in another's Right 
as Executor, he may appear by Attorney. 

If Husband and Wife are fued, the Wife being under Age, ſhe 
muſt Appear by Guardian. | 33 + 
t In Criminal Caſes, the Act of an Infant ſhall not be imputed to Dr andstud. 
him; no not in Caſe of High Treaſon, till he is of the Age of Four- Ag *-. 
teen; which (as hath been ſaid) is accounted the Age of Diſcretion, 1 . 

IV. Health is deſtroyed either by the Diſeaſes of the Pod or Mind. Loſt. 4, 6. 

The Law regards Health, or the Diſeaſes of the Body, when it ch. 
allows of Eſſoius (or Exonnies, Excuſes) upon the Account of Sick- 
neſs and danger of Travelling, for not anſwering in real Actions, or 


for not coming to perform Suit in a Court Baron, or when a Writ 


is granted u De Leproſo amovendg to a . Pariſh, to remove a Le- 'F.N.B 276 
per, FC. See the 1 Vac. 1. chap. 31. An Att for Ordering Perſons : * 174 x 


infected with the Plague, and the 7 Georg. chap. 3. For the Per- au. 


| * 
7 


But it is of more uſe to conſider the Diſeaſes of the Mind. 

He that is Non compos mentis is diſeaſed in Mind. Nan compos 2000 
mentis (for that is the moſt ſure and Legal Word) is of * four Sorts. * :Inft.264.b 

1. An IAeat, or Natural Fool, or one of unſound Mind and Memory _ -. 
from his Nativity. If he hath ſo much Knowledge that he can read, 
or meaſure an Ell of Cloth, or name the Days of the Week, &c. Y 
whereby it may appear that he hath ſome Light of Reaſon, then 
ſuch a one is no Natural Fool. W 

2. A Madman, or he that by Sickneſs, Grief, or other Accident, 
wholly-loſeth his Memory, or Underſtanding. Ns 3 


1 
T\ 4 * * — 
4 5 cs 
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r Negligentia ſemper habet Infor tunium Comitem, 1 Inſi 246. b. ; | 0 


- hn. he 
my 1 


— —„— 


- 


14 An Inſtitute of the Book I. 


3. A Lunatick, that hath ſometimes lucid Intervals : He is Non 
compos mentis ſo long as he hath not his Underſtanding. 

4. Laſtly, He that by his own vicious Act depriveth himſelf of his 
Memory and Underſtanding for a Time; as he that is drunk. 'This 
kind of Non compos mentis ſhall give no Privilege or Benefit: But 
what Hurt he doth his Drunkenneſs ſhall aggravate, though it is too 
often made Matter of Excuſe. | 

Now every Deed, Grant, (5c. , which is made by one accounted 
Non compos mentis is Y voidable, or may be made void. And yet it 
ſhall never be avoided by himſelf, becauſe when he recovereth his 
1laſt. 247. . Memory he cannot know what he did when he was Non compos; and 
+ReP- 123- becauſe no Man of full Age ſhall be received in any Plea to ſtultify 
F. N. B. 202. or diſable himſelf, i. e. in Civil Caſes: * For in Criminal Caſes, as 
, III Petit Treaſon, Felony, Cc. his Acts ſhall not be imputed to him. But 
: . 4. . the 2 King may avoid a Deed, or Grant, for the Benefit of the Ideot. 
*1 Inſt. 247. d All Acts which he doth concerning his Lands, or his Goods, in a 
lep 124. Court of Record, ſhall bind himſelf, and all others claiming under 
5 Rep. 119. him for ever; by reaſon of the Inconveniencies that might follow. 
8Rep.4243- But Acts done out of Court, in ſome Caſes, ſhall bind only during 
2 Inſt. 493. his Life, his Heir having Liberty to avoid them. In ſome Caſes his 

Acts ſhall bind him and his Heirs. L Oære, Whether Relief cannot 

be had in a Court of Equity, againſt His Own Act, by One that has 

<1 Inſt. 2. b. recovered his Underſtanding] A Non compos mentis may © purchaſe 
: Lands without Conſent of any other, and he himſelf cannot waive 
it ; but his Heirs may. | | 
The King is General Guardian of [deots, Madmen and Lunatichs. 


By the Statute De Prerogativa Regis, or 17 Ed. 2. chap. 9. The 
King ſtall have the Cuſtody of the Lands of an Ideot, or Natural 
Fool ; taking the Profits thereof during his Life, without Waſte, and 
finding him Neceſſaries : And after the Death of ſuch Tdeots ſhall 
render the Lands to the right Heir. a 


This Statute does not refer to an Ideot by Accident, or ſubſequent 

Infirmity. The King ſhall have the Cuſtody of the Lands of an Ideot 

during his Life, becauſe there is no Hopes of his Recovery: And 

5 5 he may let them to Farm rendring a Rent. 

Though the Statute gives only the Cuſtody of the Lands of an 

Ideot from his Nativity, the King ſhall have the Cuſtody of the Body, 

and of the Goods and Chattels, as well as of the Lands; except the 

* 4 Rep. 12# Lands of an Ideot holden by Copy of Court-Roll: 4 For it would be 
Coke's Com- prejudicial to the Lord of the Manor, if the King ſhould have the 


E255” Cuſtody of Lands holden by Copy. 


By the 17 Ed. 2. chap. 10. The King ſhall provide that the Lands 
of Lunaticks, be ſafely kept without Waſte, and they and their Fami- 
lies maintain'd by the Profits: And the Reſidue ſhall be kept for their 
Uſe, and be delivered unto them when they come to their Right 1 | 

a ©5979 _— 
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Nemo contra Factum ſuum Venire poteſt. 2 Inſt. 66. 
Actus non facit reum, niſi Mens ſit rea, 1 Inſt 247. b. 
Farioſus ſolo furore punitur. I bi. 
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This Statute (which was but a Declaration of the Common Lau) 
ſays, Aſo the King fhall provide, &c. which ſhews he hath not 
the Cuſtody of the Landi or Body of a Lupateck, as he hath of an 
Ideot: For they may recover their Memories, which an Ideot is not 
preſumed to do. So that the King is Guardian of Ideots Lands izh- 
ont Account, and of Lunaticks with Account. For if the King pro- 1 
videth one to have the Care and Charge of him that is Lunaticł; or . 
if one of his own Head taketh upon himſelf the Guardianſhip of one 
that is a Lunatick, he ſhall be accountable to him as Bailiff, or to 
his Exccutors or Adminiſtrators. 9 1 

f When an Tdeor doth Sue or Defend, he muſt ever appear in Per- « lat. f ;; b. 
fon. 'The Suit muſt be in His Name; but it' ſhall de ed by 4 Rep. 124. 

Others. When He doth ſue or defend, He ſhall not Appear by Guar- 

dian, or Prochein Amy, or Attorney. So a Madman or Lunatick | 

muſt ſue in His own Name; but if an Action is brought againſt a Mad . Y 
man or Lunatick under Age, He ſhall appear by Guardian; and by 

an Attorney if of Full Age. If an Heir is an Ideot of what Age ſo- © .... 

ever, 8 any Man may make a Tender for him, the Law in this Caſe ;,1,0::05 b. 

being grounded upon Charity. 4 50 Hy" | 

_ Upon a Writ returnable in Chancery, an Ideot or Lunatick may be 
h 'examin'd, whether Ideot or Lunatick, or no? And if it is found he » 
hath Underſtanding, the King's Commiſſion is utterly void. 


9 Rep. 31 


By the 12 Annæ, Seſſ. 2. chap. 23. Lunaticks, or Madmen, may 
be. a adage: by the Tarrant of two Fuſtices, directed to the Con- 
ſtables, &c. and lbock'd np and chain'd, if their Settlement is in the 
ſame Pariſh: Otherwiſe to be ſent to their laſt legal Settlement ; and 
the Charges ſhall be paid out of the Madmon's Eftate, if he hath any; 
if none bythe Pariſh.” mik | 


V. Liberty, conſiſts in a Power to do as one thinks fit, unleſs re- Liberty. 
ſtrain d by Force, or the Law. i Impriſonment is a Reſtraint of a ,j,q..,,. 
Man's Liberty under the Cuſtody of another. One may be lacfully 2 loft. 590. 
impriſon'd by the King's Writ, Cc, or »nlawfully. k An unlarful .,q .. 
Impriſonment is not only an unjuſt Impriſonment at the firſt, but 482. 
when one is detained longer than he ought, though he was at firſt 
lawfully impriſoned. For if a Sheriff, or Gaoler detains a Priſoner 
in Gaol after his Acquittal (unleſs it be for his Fees, not for Meat, 

Drink, or Lodging) this is an unlawful Impriſonment. An Action of 
falſe Impriſonment doth lie againſt a Bailiff for Arreſting One after 
the Return of the Writ is paſt, it being now without Writ. ! He that mk 1:6. 482, 
is put into the Stocks, or is under an Arreſt, is ſaid to be in Priſon. 589. 
Unlawful Impriſonment is ſometimes called Dwreſs of Impriſonment , ww 9 
(from Dwrities) ® where one is wrongfully impriſon'd or detain'd, * loft. 482, 
till he ſeals a Bond, c. But not where a Man is lawfully impri- +3: _ 
ſon'd for another Cauſe, and for his Delivery ſeals a Bond, &c. nor 4 Inſt aq 
where being arreſted at the Suit of another, and in Priſon on ſuch an 5 
Arreſt, willingly ſeals a Bond to a Stranger. * A Son ſhall avoid the 1 Roll Abe. 
Action by Reaſon of the unlawful Impriſonment of His Father; a 687. 
Husband by Reaſon of the unlawful Impriſonment of the Wife. So 
It One's Beaſts are unlawfully impriſoned till He Seals a Deed. He 
"0.45? .. #37 Raf 7 . A ee may 
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*1Inſt.162.4. may Avoid the Action, So if one is under a juſt ? Fear of being 


253. b. 
2 "Inſt. 483 . 


* IInſt. 24. b. 
2 Inſt. 42, 
115. 7 
9 Rep. 56. 


4 2 Inſt. 55. 
4 Inſt. 182. 


-- *2 Inſt. 47. 


48. 
2 Roll. Abr. 
166. 


impriſon'd, kill'd, maim'd, &c. and he ſeals a Bond to him that ne- 


naces him, it is Dwreſs per Minas, and in both Caſes he may plead 
the Dureſi, and avoid the Action. If it be only a Threatning of a 
Battery, which may be light, or to take away my Goods, or to burn 
my Houſe, (5c. this will not make the Deed made upon that occaſion 
to be by Dureſs; for there One may have Satisfaction by Recovery of 
Damages. There muſt be ſome Threatning of Life or Member or 
of Impriſonment, and to the End of obtaining the Deed, and there- 
upon the Deed muſt be made. To threaten another to kill or maim, 
or impriſon him if he will not ſeal a Deed to a third Perſon, and 
thereupon he do it, this is as voidable as if it were made to the Party 
himſelf. 

Even lawful Impriſonment is ſo far pitied, that by ſeveral Sta- 


tutes, as well as by Common Law, Detaults are ſaved on that Ac- 


count. 
The Law p favours Liberty, and the Freedom of a Man from 
Impriſonment ; and therefore kind Interpretations ſhall be made on 
its Behalf. If a Man is unlawfully impriſoned, he may have an 


Action of 'Treſpaſs for Falſe Impriſonment, and recover Damages: 


4 Or he may have the Writ of Habeas Corpus, and upon Return of 
this Writ by the Gaoler, ſetting forth by whom he was committed, 
and for what Cauſe, He ought to be diſcharged if it appears to be 
againſt Law. [See Magna Charta, chap. 29,| But if the Caſe be 
doubtſul, he may be bailed. If the Impriſonment appears to be juſt, 
He ſhall be remanded to the Priſon, or bailed. [See Of Bail, Book 4. 
chap. 4 and 5.] | | 
The King cannot ſend any Subject of England, © againſt his Will 
to ſerve him out of the Kingdom; for that would be Baniſhment ; _. 
No, he cannot ſend one into Ireland, againſt his Will, to ſerve as his 
Deputy there. [See the 7 Rep. 7, 8.] 


[By the 31 Car. 2. chap. 2. [call d the Habeas Corpus Ad, and en- 
tituled, An Act for the better ſecuring the Liberty of the Subject, and 
for prevention of Impriſonment beyond Seas.] A Priſoner may have 
an Habeas Corpus from any Judge, returnable immediately (unleſs 
committed for Treaſon, or Felony, plainly and ſpecially expreſſed in 
the Warrant, or for other Offences not bailable) and upon Certificate 
of the Cauſe of his Impriſonment may be diſcharged upon Bail, to 


1 in the King's Bench next Term, or the next Aſſizes or Seſ- 
k 


Fence 1s cognigable. 


tons, or General Gaok-Delivery, or in any other Court where the Of- 
And Perſons committed for Treaſon, or Felony, plainly and ſpe- 
cially expreſſed in the Warrant, upon Prayer in open Court the 7 


Week of the Term, or Day of the Seſſions of Oyer and Terminer, or 
Gaol-Delivery, to be brought to Trial. If not inditted the next Term, 


or Aen. after ſuch Commitment, ſhall upon Motion the laſt Day of 


the Term, or Seſſions, be let out upon Bail; unleſs * upon Oath 
that the King's Mitneſſes could not be ready that Term, or Seſſions : 
DE | | And 


— 


Nemo tenetur exponere ſe Infortuniis & Periculis. 1 Inſt. 162. a. 253. b. 


Talis debet 15 metus Qui cadere poteſt in virum Conſtantem, non meticuloſum. I bid. 
Qui non cadunt in Conſtantem virum, V ani Timores ſunt. 2 Inſt. 483. 7 Rep. 27. 
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chap. 12. 25 H. 8. chap. 21. 1 Elia. chap. 1. 1 Fac. 1. 147M 1.] By + I 
his taking the Imperial Crown upon himſelf, all t Attainder of his 


—_— 


lth. bd 
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And if ſuch Perſons, upon ſuch Prayer, ſhall not be indicted, or tried 
the ſecond Term after Commitment, they ſhall be diſcharged. 

A Subjeft committed for any Crime, ſhall not be removed into the 
Cuſtody of any other Officer, unleſs by Mrit, &c. 

This Aft ſhall not extend to any Perſon charged in any Civil 
Canſe. | See of Præmunire, Book 3. chap. 3. and lee of Habeas Cor- 


| pus, in the Catalogue of Writs, Book 4. chap. 4-] 


VI. The Reputation alſo of a Perſon is under the Protection of the Reputation. 
Law, For Perſons in their Natural Capacity, abſolutely and ſimply 
conſidered, have an Intereſt in their Good Name: Scandal and Defa- 
mation are injurious to it. But defamatory Words are not action- 
able, otherwiſe than as they are a Damage to the Eſtate of the Per- 
ſon injured : 'The_mere Contumely is of little Conſideration. A Con- 
tumely, or Scandal again the King, a Peer of the Realm, or a | 
Magiſtrate, is eſteemed to be of a heinous Nature. [See of the N. ) 
bility, mp 4. Of Libels, Book 3. chap. 3. Of Actions on the Caſe, 
Book 4. chap. 4-] F 
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Of Perſons in their Relative or Civil Capa- 
cities: And therein of the King and Queen. 


\ Perſon in its Relative or Civil Capacity, is either the King, Of Perſons 
or a Subjet?: A Subject is either of the Clergy or Laity, Nobi- in their Civil 
lity or Commonalty, and ſome amongſt the Nobility and Commonal- *F* 
ty, are of the Mikeary State. And more particularly, a Perſon in a 

Civil Capacity is a Maſter of a Family, Husband or Miſe, Parent 


or Child, Anceſtor or Heir, Landlord or Tenant, Guardian or Mi- 


Yzor. Afterwards a Perſon may be farther conſidered in ſome Public 
Office, as Sheriff, &c. And laſtly, a Corporation, or Body Politick, 
is eſteemed a Perſon in Law. | 
This Account of a Perſon in a Cioil Capacity, ſhall be given in 
ſeveral Chapters to the End of this firſt Book. And as a Perſon is to 
be conſidered as Ning or Subject, &c. It will be proper to ſpeak firſt | 2 
of the King, and his Conſort the Queen. | OD. 
I. The King is the Head of the Common-wealth, immediately The King: 
under God, and the only f Supreme Governor. [See the 24 H. 8. | +19 34, 


3 


a. & b. 
Perſon is purged, ipſo facto, without any Reverſal. He cannot be a . rp 
Minor, or.* under Age. In him there is no * Imperfection, Negli- & b. | 
gence, Laches or Folly. n Ar oy 
It is his Prerogative to make War or Peace. He is the Y Fountain laſt. 4. b. 
of all Honour; has the ſole Power of conferring Honourable Titles, 77 —— b. 
and has the Choice and Nomination of all Counſellors and Officers of "on e 
State. 7 He may create Woh, Dies and Chapters, Univerſi- N 84: 


4 
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f Ilan. 236. 1 V. & M. chap. 30. 5 V. & M. 4 5. ] and Liberty to dig in the 


*r Inſt. 9, b. Taw it is ſaid, the Demiſe of the King. : 
= But more particularly, He hath a Prerogative with reſpect to 
Church Affairs, with relation to the Parliament, to Property and 
laſt. 90. b. Suits in Courts, Grants, Eſcheats and Fynfeitures. d His Preroga- 
tive ſignifies the Powers, Preheminences and Privileges which the Law 
giveth the Crown : It is part of the Laws of England. 
I. The King's Power in Church Affairs does appear, in that He is 
Davis 73, the © Supreme Head of the Church, and Supreme Ordinary, to whom 
4Inſt. 325, the laſt Appeal is made. [See 25 H. 8. chap. 19, 20. 26 H. 8. chap. 1. 
326. n | a R R j 
35 H. 8. chap. 3. Elia. chap. 1. and ſee the Ordination of Prieſts 
and Deacons.) His Proclamations and Injunctions for Reformation, 
Order and Correction in Matters of Religion, are to be obey d. He 
has Power to call a National or Provincial Council; and by his Lis 
cence and Royal Aſſent, Canons made in Convocation concerning Ec- 
cleſiaſtical Affairs, obtain the Force of Laws. [See Of the Conwvoca- 
tion, Book 4. chap. 1.) He can create Biſhopricks, Deans and Chap- 
ters, as before has been ſaid, and hath the ſupreme Right of Patro- 
nage all over England. [See of Advowſons, Book 2. chap. 2.] He is 
the Founder and Patron of all the Biſhopricks; none can be choſen 
F. N. B. 32, Biſhop but at his Nomination. f The Cuſtody of the 'Temporalties 
2 last. 1g. of every Archbiſhop, or Biſhop, belongs to the King during the Va- 
5 i1Inſt,go. a. cancy of the Sce; 8 and he may preſent to a void Advowſon, when 
lat 34. the Temporalties are in his Hands, h When he founds a Church, 
2 Roll. Abr. Hoſpital, or Free Chapel, Donative, it is of Courſe exempted from 
230. the Ordinary, though no particular Exemption is mentioned ; and 
i Rep Caw- the Lord Chancellor viſits the ſame. He may alfo exempt any i Ec- 
dries Cale. cleſiaſtical Perſon from the Juriſdiction of the Ordinary, as he has 
* rIoſt.344:3- the Archdeacon of Richmond. He may by Charter * licenſe any 
Subject to found a-Church, or Chapel, and that it ſhall be Donative, 
and viſited by the Founder, and not by the Ordinary. A Church is 
Inf.119b. not full againſt the King till! Induction, though Inſtitution is a good 
Rep. 14a. u Plenarty againſt a Common Perſon. He ſhall have the Tithes of 
5Rep. 15, Foreſts and Places Extraparochial; and becauſe he has the ſupreme _ 
N laßt 647. Eccleſiaſtical Juriſdiction, He provides a ſufficient Paſtor for the Place 
14 | which is not within any Pariſh. | But ſee the 2 & 3 Ed. 6. chap. 13. 
| and 2 [-uft. 651.] He may grant theſe Tithes too by Letters Patents. 
14 5 3 Inſt. 141 The King's n Palaces, where his Royal Perſon reſides, are exempt 
| bee eee hoot ere Nw P 
| 25 from all Eceleſiaſtical Juriſdiction. e een 
[ aloft. . 2. It is the King's Prerogative'® to call, continue, and diſſolve the 
14 e laſt. 90. b · Parliament : And here, P tho an Act paſleth both Houſes of Parlia- 
3 2 e 2 Wes ment, 
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ment, yet it is not a Law before the Royal Aſſent is obtain'd. 4 At! Finch 234. 
Common Law He may diſpenſe with a Penal Statute, in reſpect of; N e 
Time, Place and Perſon, wherein all his Subjects have not an Inte- bt Rep, 88. 

reſt, tho the Statute ſays ſuch Diſpenſation ſhall be void. r He may 39% 154, 

diſpenſe with a Perſon diſabled by Act of Parliament, and make a „ 100. 136. 

new Grant with a Noz-Obſtante, when any Thing is prohibited /% 2 Roll Abr. 
modo; as upon a Penalty given to the King, not when it is an ab- 4 9 . 
ſolute and direct Law. He may licenſe Things prohibited by Sta- 120 3 "+ 419 
tute, that are only Mala prohibita, and not Mala in ſe. [But fee * Roll. Abr. 
the 21 Fac. 1. chap. 3. 1 V. & M. ſefſ. 2. chap. 2.] * Acts of Parlia- Hach MY 
ment do not bind the King unleſs he is ſpecially named; or unleſs 235. 

they concern the Common-wealth, u ſuppreſs Wrong, take away * md 
Fraud, or prevent rhe Decay of Religion. The Common words No 11 Rep, 69. 

Perſon or Perſons, Bodies Politick or Corporate do not bind him, 2 Iaſt. 359. 


tho' the Statute is in the Negative: * But he may take Benefit of any ' 5 Rep. 14. 


: x 11 Rep. 71, 
Act, tho” he is not named. 50 
The King's Y Proclamations, in ſome Inſtances, are to be taken for 2 Lt. 687. 


| | iſſolvi * 7 Rep. 32. 
Laws, as in calling or diſſolving the Parliament, declaring War and 17 


Peace, (5c. But He cannot by His Proclamation introduce new Laws 72» 74> 75: 
contrary to thoſe eſtabliſhed by Common or Statute Law. When ne- — 
ceſlary Statutes have been for a Time diſcontinued, The. King uſual- 
ly gives Notice by Proclamation, that ſuch Statutes for the 'Time to 
come ſhall be put in due Execution. 2 None may make any Procla- : Crompr. 
mation without the King's Authority, except Mayors or ſuch like Jur. 41. b. 
Governors of 'Towns by Cuſtom or Privilege. 
3. Concerning the King's Advantages in reſpe& of Property and 
Suits in his Courts, He is ſuppoſed to be 4 preſent in all His Courts, *:Inſt-139 b. 
and on this Account the King cannot be nonſuit. b No Action lies 3 Inſt. 231. 
againſt Him, for who ſhall command the King? A Petition, inſtead ?* 187+ 
of an Action, muſt be made to Him in Chancery; but Proceſs ſhall go 
out againſt the King's Grantee to maintain his Title. Againſt the 
King there can be no © Preſcription or Occupancy. General Acts of Lit. 178. 
d Limitation do not bind Him: He cannot be a © ſointenant with any 1 Iſt. 47. b. 
one; for no one can be equal with Him. He cannot be 'Tenant in RR * 
Common of an entire Chattel Perſonal, but ſhall have the Whole. Finch 83. 
There is no 'Tenant at f Sufferance againſt the King, for it is Intruſion. « , .. 
Where the s Title of the King and a common Perſon concurs, the, 18 
Title of the King ſhall be preferr d. The King may grant particu- 130. "(i 
lar Protections, or take his Debtor into Protection till his Debt is 131. a. & b. 
paid; h for he is to be preferr'd before any Subject, tho his Debt, &c. „ r,g 
is laſt, But no Protection ſhall be i allow'd againſt the King. [See ». & b. 
the 25 Ed. 3. Stat. 3. chap. 19. 1 Rich. 2. chap. 8. 13 Rich. 2. {3b _ 
chap. 16. 33 H. 8. chap. 39. and ſee of an Executor. Book 2. chap. 6. ke 
K The King may reſerve Rent to a Stranger, ſue in what Court he kiaſt. 143 b. 
pleaſes, and is not bound to make a Demand or Tender, where a Finch 84. 
Leaſe is made reſerving Rent with a Clauſe of Re-entry. A Choſe 
in Action (or a Thing recoverable by Action) may be aſſign'd By and 
To the King, as Debts due, Gc. [See 7 Fac. 1. chap. 15.] No Diſtreſs 
can be made upon the King's Poſſeſſion, I but he may diſtrain out of , , ,, 5 
2 1 1 
a 4 Toft 115. 


119. 
5 Rep. 56. | 


130, 


„* 


— 
— — * 


Diſpenſatio eſt Mali prohibiti provida Relaxatio, Utilitate ſin Neceſſtate penſata. 1 Inſt. 
9. a. | | | | 
Jura Publica ſunt anteferenda Privatis. 1 Inſt, 130. a; 
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his Fee in another Land of the ſame-Perſon for his Rent-charge, if 
the Lands are in actual Poſſeſſion and Manurance of the ſame Te- 
nant, not if they are in the Hands ok, an Under-tenant ; yet the Gran- 
tec of the Tenant hath not this Privilege. He may alſo take Di- 
";In@.386... ſtreſſes in the High-way or Common-ſtreet. m An Heir ſhall pay the 
King's Debt tho' not named in the Bond, (5c. The King is not bound 
" 2 Inſt. 713 by Sale of Goods in ® open Market. If One gives Land to the 
oft. 9 b. King by Deed Inroll'd, A Fee-ſimple doth paſs without the Words 
? Ioft, 90. 2. Heirs or Succeſſors. Goods and Chattels may go in] Succeſſion to 
the King ; not to any other ſole Corporation. Judgment is never 
1 Finch 460. q Final againſt Him, but is with a Salgo Jure Regis. [See Ono 
5 Oy IWarranto in the Catalogue of Mrits, Book 4. chap. 4. 

When any of the King's Goods come into the Hands of Subjects fo 
as they are Accountant for them, their Land is chargeable for the 
ſame, and ſubje& to the King's Seiſure to whomſoever it comes, 
whether by Deſcent or Purchaſe. If one becomes Debtor to the 
King, being ſeized of Land in Fee-Simple or Fee-Tail, and then 
aliens the Land, yet the Land is ſubject to Execution, tho' the Alie- 
nation was before an Action commenced ; for it ſhall relate to the 
Time that he was in Debt to the King. [See the 33 H. 8. chap. 39. 
*8 Rep. 171. H., 26.] © But the Sale of a Leaſe for Years, or other Goods and 
Chattels, by ſuch Debtor, is good at any 'Time after Judgment, and 
before Execution awarded. | See 29 Car. 2. chap. 3. See alſo 33 H. 8. 
chap. 39. 34 W 8. chap. 2. 13 Eliz. chap. 4 14 Eliz. chap. 7. 
27 Eliz. chap. 3. 39 Eliz. chap. 7. 7 Fac 1, chap. 15. and the reſt 

of the Statutes concerning Accountants, Receivers and Collectors. ] 

4. Concerning the King's Grants. 
CD. & Stud. The King cannot ſ Grant nor Take any Land, &c. but by 
Dial. 1. ch.s. Matter of Record; as he cannot command but by Matter of 
7 1 54 Record. Otherwiſe It is when the Law caſts a Freehold upon 
187. *' Him; as in a Gift in Tail, Remainder to the King. To Perſonal 
4 Inſt. 115. and Tranſitory Things, the King may be entituled without Of- 
71 52,83, fice, or Other Matter of Record. * Every Grant made by the 
2 Roll. Abr. King upon Surmiſe or Suit of the Party, ſhall be taken moſt be- 
204 205- neficially for the King, and againſt the Party. But otherwiſe if the 
ror, 232, Grant is, Ex certd ſcientid, ex ſpeciali Eratid and ex mero Motu. 
2 Inſt. 497, u Yet there too, if the King is deceived, or if the Intent or Purpoſe 
5 Reb. 5 of his Grant cannot by the Law take Effect, It ſhall not give the 
p. 6. | a . a Ap" 

8 Rep. 56. Patentee an Advantage. When the King is here deceived, it is to 
10 44 67. be underſtood of a Matter of Law, not of Fact, altho' it ſhall never 
l n be intended or preſumed that he is miſconuſant of the Law. * But 
113. when it appeareth within the Body of the Grant that the King is de- 
1 ceived as to Matter of Law, the Grant is not good, tho' with the 
33. 6513” Clauſe Ex certd Scientid, &c. His Grant ſhall not be taken to 
L loſt. d. . two Intents, that is, it ſhall not enure to any other Intent than 
R Rep. - that which is preciſely expreſſed in the Grant, But then it may 
10 Rep. 28. enure to two or three Intents, if they are expreſſed. The King's 
r Grant ſhall be void if expreſs Mention is not made of the true Value 
2 Iaſt. 512. of the Lands, (5c. in the Petition of thoſe that ſue for Them. [See 
Koll. Abr. the 1 H. 4. chap. 6.] * Nonage or Minority does not avoid his 


a, Yap . Grant. The King may grant over a * Condition, and may grant an 


11 Rep. 11. 2 | Eſtate 
„ 7 ER As | 


*21Inſt.123.a, ne ems — — 
5 Rep. 56. u Preſumitur Rex Habere omnia Fara in ſcrinio Pectoris ſul, 1 loſt, 99. a. 


th... th. Bt Mitt th. th 


—_—_ r 


Lg 1 — we %F — 1 "I — 1 Ra A nt — ww „ 


187 


Ch. 2. Laus of England. 21 
Eſtate in Fee upon Condition not to alien, becauſe he may reſerve 
the Tenure to himſelf. A Grant by the King, or to the King, of a 
Reverſion, is good without * Atturnment. [See the 34 & 35 H. 8. last. zo. b. 
chap. 21. 1 Ed. 6. chap. 8. 7 Ed. 6. chap. 3,4 & 5 Ph. & Mar. chap. i. 
18 Eliz. chap. 2. 35 Eliz. chap. 3. For Confirmation of Letters Pa- 
tents.] A Gift to the King goeth to his Succeſſors; b His Sueceſſors » ; Iaſt. 9. b. 
being included. under the Name of King. [See the 33 H. 8, chap. 39. 90 
and See of Pardons, Book 4. chap. 5.] 4 ho 
5. As to Eſcheats and Forfeitures. | 
© All Lands are holden of the King; for all Lands were original- © 1 Inft. 65. 
1 derived from the Crown. d All Franchiſes alſo are derived from « pinch 1765 
t 


e Crown; and therefore E/cheats and Forfeitnres of all Lands and 164. 
Franchiſes belong to him, unleſs granted away. © So are all Deo- ? Þ* +7, 


dands, 'Treaſure-Trove of Gold and Silver, Eſtrays, Wreck, Waifs, 27 Toft. 57. 
Goods and Chattels of Felons or Fugitives, and of Thoſe put in the 32, 133: 
Exigent, in Order to an Outlawry. And if a Felon hath Frechold 
held of an inferior Lord, the King ſhall have his Year, Day and 
Waſte of it. [See 17 Ed. 2. chap. 16.] He ſhall have all Royal 
Fiſhes, as Whales and Sturgeons. He. ſhall alſo have f white Swans, * 7 Rep. 16. 
not mark'd, which have gain'd their natural Liberty. All Eſtates 
for want of Heirs (wherein no one can claim Property) belong to the 
King, or to thoſe that claim under his Grant. [See of Eſcheats, 
Book 2. chap. 4. Of Franchiſes, . Book 2. chap. 2. Of Forfeitures, 
Book 4. chap. 5. SE 5 
here are many more Prerogatives which ariſe wholly from the 
Reaſon of the Common Law, though they are generally againſt the 
Common Law. But ſtill the Common Law and the Crown Law 
are not two different Laws; 8 though alraoſt in every Caſe the Law 
for the King is not Law for the Subject. The King hath a Preroga- 
tive in all Things that are not injurious to the Subject; h for the King „ ff. 19 b. 
can do no Wrong: His Prerogative can never extend ſo far. ¶ See the Inft. 186, 
Statute of the Prerogative, 17 Ed. 2. and the 27 H. S. chap. 34.] 1 
II. The Oueen is either ſhe that holdeth the Crown by Right of The Occen 
Blood, or elſe ſhe is married to the King: 'This laſt is called the 


s Finch 8 5; 


Queen Conſort. She that holdeth by i Blood is in Conſtruction of 1; jag. 2. 


Law, and by the Statute, the ſame with the King, and hath the like 
Power in all Reſpects. [See x Mar. Parl. 2. chap. 1.) But the Queen 
Conſort is Inferior to the King, and is his Subject: Yet becauſe ſhe 


partaketh of ſeveral Prerogatives above other Women, I mention her 
in this Place. 

The King may take an k Alien to Wife, and ſhe ſhall be endow- * 168. 31.b. 
ed notwithſtanding ſhe is an Alien. 1 By the Common Law, the, | | 
Wife of the King, or Queen Conſort, is a Publick Perſon, exempt from Aae * 
the King, and is capable of a Gift of Lands from the King, and may 4 Rep. 23. b. 


ſue and be ſued alone (by Præcipe, not by Petition) and may pur- 


chaſe, grant, and make Leaſes without the King. She may alſo have 
in her ſelf the Poſſeſſion of ® Perſonal Things during her Life; for „ Hach 86. 


ſhe may have an Action in her own Name for them. But both mal 1 Roll. Abr. 
| An 911. 


1 


> Nikhil alind poteſt Rex, quam quod Fure poteſt. 9 Rep. 123. 11 Rep. 74. 2 Inſt. 63, 


Pore ſtas Regia eſt Facere Fuſtitiam. 2 Inſt, 374. 
Nihil tam . eſt i perii quam Tias wine, 2 Inſt. 63. 
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and perſonal Eſtate goes to the King after her Deceaſe, if ſhe does 
not in her Life-· time diſpoſe of them, or bequeath them away by 
Will. 

"3 laſt. 133. 2 The Queen, and the King's Son, are not reſtrained by the 1 H. 4. 

chap. 6. Concerning the Grants by the King. & 


*:Inft.r33-b. The Queen ſhall pay ne 2 Toll. 
If a Tenant of the Queen aliens a Part of his'Tenancy to one, and 


another Part to another, the Queen may diſtrain in any one Part for 
the Whole, as the King may do. 


The Queen is not bound by the Statute of Marlebridge, for dri- 
ving a Diſtreſs into another County. | ; 
In a Ouare Impedit brought by Her, ſome ſay that Plenarty is no 
Plea, no more than in the Caſe of the King. [But ſee 2 Iaſt. 361.) 
»2Inft.18,5o, No Man may marry the Queen Dowager without the P Licenſe 
of the King, upon Pain to loſe his Lands and Goods. And if ſhe 8 
any of the Nobility, or under that Degree, yet ſhe doth not loſe 
her Dignity ; but by the Name of Queen may maintain an Action. 
Nay, a Foreign Queen marrying a Subject in England ſhall bring an 
a Action by the Name of Queen. 
g Reob . Acts of Parliament concerning Her need not be pleaded; for the 
ep. 28. Court muſt take Notice of them, becauſe ſhe is a publick Perſon. 
[See the 25 Ed. 3. Sat. 5. chap. 2. in High. Treaſon, Book 3. chap. 1. 
and Of Trial in Criminal Caſes, Book 4. chap. 5.) 388 


CAP. III 

Of Subjects. And therein of the Clergy and 

Laity. Of the Clergy, as Archbiſhops, 

272 Dean and Chapter, Archdeacons, 
0 


Parſons, Vicars, Curates. 


Of SubjeQs. A Perſon may likewiſe be conſidered in his Relative or Civil Ca- 
| pacity as a Subject. br | 
The Subjetts are the Members of the Commonwealth under the 
| King, their Head. b 

Lis and Aliens living in England, are Subjects. 1 An Alien is he that is 
1 Inſt 129. b. born out of the Ligeance of the King. * Ligeance is the true and 
Aon any 3 faithful Obedience of a Subject to his Sovereign. It is either Perpe- 
1 iat. 2 b. fun or Ti emporary. Perpetual, where one is Born a Subject, or hath 
6640S. 0 the Right of a Subject by Demization, or Naturalization. If One 
* 741. 15 Born in the Euoli ſh Plantations, He is a Subject born. Deni ga- 
7 Rep. 4.5. ion (from Donaiſon, Donatio) is a Right to be a Subject by Letters 
Vicah. 539. Patents of the King. This may be either General, as to be account- 
0) ed in all Things as a Subject; or Particular, enabling One to ſue only. 


If 


? — 


Ligeantia Naturalis nullis clauſtris coercetur, 7 Rep. 10. 4 


—_— 


a ith. 
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niꝛation, that Iſſue is not inheritable to his Father. But when the 
King makes one a Denizen, He may purchaſe Lands, and the Iſſue 
afterwards may Inherit, Naturalization is a Right of being a Sub- 
ject, given by Act of Parliament, whereby one is a Subject to all In- 
,tents and Purpoſes as much as if he was born ſo. His Iflue before the 
Naturalization ſhall Inherit, if born within the Realm; fo if the Iſſue 
of an Engliſhman is born beyond Sea, and that Iſſue is naturaliz'd; 
He ſhall Inherit his Father's Lands. 


By the 12 W. 3. chap. 3. 1 Georg, chap. 4. No Aliens, tho natura- 
liz'd or made Denizens ſince His Majeſty's [K, George's] Acceſſion 
to the Crown, Except ſuch as are born of Engliſh Parents, ſhall be 
capable to be of the Privy-Conncil, or a Member of either Houſe of 
Parliament, or to enjoy any Office of Truſt, either Civil or Military, 
10 to hace any Grant of Lands, &c. from the Crown. | See 1 Georg; 
chap. 29. „ | | 


Temporary, which is an Allegiance due by Reaſon of Reſidence in 
the King's Dominions, or becauſe one is made Denizen only for Life. 
If One is Naturaliz'd for a Day, It is Good for Ever. 

t An Alien can hold no Lands by Deſcent or Purchaſe, or be 'Te- 
nant by Cutteſy, or in Dower. But there is an Alien Enemy and an 
Alien Friend: An Alien Enemy cannot ſo much as bring an Action 
until the Nations are in Peace: But an Alien Friend ſhall maintain an 
Action in auter droit, as Adminiſtrator, &c. and Perſonal Actions. 
For ſuch an Alien may purchaſe a Hoſe for Years, for Habitation 
during his Reſidency, as neceſſary for Commerce and Trade; but not 
Lands. This muſt be underſtood of an Alien Merchant, for if the 
Alien is no Merchant, the King ſhall have the Leaſe for Years, tho? 
It were for His Habitation. And fo It is of an Alien Enemy. If an 
Alien Friend being a Merchant leaves the Realm, the King ſhall 
have the Leaſe; and if he dies here poſſeſſed thereof, His Executors 
or Adminiftrators ſhall not have it, but the King. For He had it on- 
ly for Habitation, as neceſſary for his Trade and 'Traffick. [See the 
32 H. 8. chap. 16. and the Statutes ſupra. u Whether his Soverei 
be in League with our King, in a Plea of Alien Born, it ſhall be tried 
by the Record of the Chancery; for every League is of Record. 
A Subject cannot be an * Enemy, though in open War againſt the 

King: for he is to be uſed as a Traytor. 55 
See the 25 Ed. 3. Stat. 2. 43 Ed. 3. chap. 10. 


By the 11 & 1 2 W. 3. chap. 6. All Perſons, being the King's na- 
tural born Subjetts, may inherit as Heirs to their Anceſtors, though 
their Anceſtors were born out of the King's Allegiance, and out of his 


t 5 Rep. 502; 
7 Rep.17,18: 
1 Inſt. 2. b. 
8 a. 129. b. 
261. a. 

2 Inſt. 74m. 
1 Ventr. 417, 
418, &c. 

3 Cro. 9. 


gn a9 Rep. 31. 


2 7 Rep, 24, 
25. 
3 Inſt. 11. 


Dominions, as fully as if ſach Auceſtors had been natural born Sub- 5 


_Jefts. 2% x (PEN 
By tbe 7 Ann. chap. 5. Children of all natural born Subjefts, 


though born out of the Allegiance of the Ki * ſhall be declared natu- 


ral born Subjetts. [See the 10 Ann. chap. 5 


By the 5 Georg. chap. 27. Artificers going beyond Sea To-work 


in Our Manufattures, or to Teach Trades to Foreigners,..are to b 


Subjefts 


deem'd Aliens, and to be out of the King Protection. 


1 
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Subject may be divided into Clergy and Laity, Nobility and 
> _Commuonalty; and amongſt the Nobility and Commonalty, we ſhall 
conſider thoſe of the Military State. WA | 
This is the General Diviſion of Subjects; we ſhall be more parti- 
cular hereafter. 441 58. 
Of the Cler- I. The Clerzy (from K, Sors) are thoſe that are choſen to be, 
BY- the Lot and 0 of God, and are ſeparate from the Noiſe and 
Buſtle of the World, that they may have Leiſure to ſpend their 
Time in Heavenly Meditation and. Prayer. The Clergy are called 
n laſt. 121. J Clerfs, and are either Regular or Secular. | 
* 1 Inſt. 9 b. Theſe are 2 Regular which live under certain Rules and are of 
2 Taf. 771. ſome Religious Order and are called Men of Religion, or The Re- 
Iigious. Such are all Abbots, Priors, &c. There were 118. Mona- 
ſteries here in England, whereof 27 Abbots, and 2 Priors, were Lords 
of Parliament. | . 


But By the 27 H. 8. chap. 28. 31 H. 8. chap. 13. 32H. 8. chap. 24. 

37 H. S. chap. 4. 1 Ed. 6. chap. 14. All Abbeys, Priories, Monafteries, 

Aud other Religious * and alſo all Free Chapels and Chauntries 
perpetual, were diſſolved, and their Poſſeſſions given to the Crown. 


2 1 135 2 The Secular are thoſe who live not under any certain Rules of 
the Religious Orders, as Archbiſhops, Biſhops, Deans, Archdeacons, 
Parſons, Vicars, Curates. * | 

» lnſt. z. The Church ought to have all the Privileges of one b under Age. 
And the Clergy had greater Privileges at Common Law than the 
Laity, which are confirmed by Magna Charta, and other antient 
Statutes. But theſe Privileges are loſt, the Clergy being included un- 
der general Words in later Statutes. So that Clergymen are liable 
to all publick Charges impoſed by Act of Parliament, where they are 
not particularly excepted. Indecd they are not forred to undergo 
I Tempora! Offices, by reaſon of their Lands; to ſerve on Juries, 
2 Inſt. 3,4, 4 nor to appear at Turns and Leets, or preſſed to ſerve in the Wars 
625. in Perſon, (tho' they always are obliged by Statutes to contribute to 
N „the Charge of a War, and to Muſters of the Militia) or perhaps their 
Bodies are not to be taken upon Statutes Merchant or Staple, or a 
Recognizance in the Nature of a Statute Staple (for che Writ to take 
the Body of the Conuſor is &i laicus fit. See Meſtm. 2. chap. 18) Or 
FR... 492, perhaps, he that beats a Clergyman may ſtill be obliged to do © Pe- 
eee. nance in the Spiritual Court; [See 13 Ed. 1.] or a Clergyman may 

not be arreſted in the Church, or Church-Yard, while he is attendin 

on Divine Service, Gc. [See the 50 Ed. 3. chap. 5. 1 Rich. 2. chap 16. 
But theſe are all the Privileges remaining on Cie#l Accounts. They 
f 2 Inſt. 637. are uſed like other Men in Criminal Caſes, f except as to burning in 
avg 285, the Hand for Felony; from which, upon producing of their Orders, or 
H#P.C.23o, the Ordinary's Certiticate, they ought to be freed. - And though they 
238,239 have had the Privilege of the Clergy for a Felony, yet they may 
again have their Clergy, and ſo cannot a Layman, [See the 4 H.7. 
chap. 13. 32 H. 8. chap. 3. 34 & 35 H. 8. chap. 14. 1 Ed, 6. chap. 12. 
5 Anne chap. 6.] * 
2 | : In 
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Eccleſia eſt infra etatem, & in cuſtodia Domini Regis, 2 laſt. 3. 
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In the Clergy there are Archbiſhops, Biſhops, Deans and Cha 2 
ters, Archdeacons, Parſons, Vicurs, Curates, and antiently there 
were Pariſh Clerks. 
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1: An Archbiſhop is the chief of the Clergy in one Province only; Ae, 
and is that Spilitaal Secular Perſon, who Math . 
r the King, within his Province, in all Ecclefiaſtical Cauſes. [For | 
the Manner of his Creation ſee the 25 H. 1. chap. 20.] The Archbiſhop | 
of Canterbury is ſtyled 8 Metropolitanus & Primas totins Anglia ; * «Inſt. g4.4. 
and the Archbiſhop of Jork is ſtyled, Prima & Metropolitanus An- 
gliæ. They are called Archbiſhops in reſpect of the Biſhops under 
them; and Metropolitan becauſe they were conſecrated at firſt in 
the Metropolis of the Province. Primate is a Degree betwixt an 
Archbiſhop and a Patriarch. The Archbiſhop of Canterbury hath 
the Precedency, and before all the Nobility; next to thoſe” of the 
Royal Blood; then the Lord Chancellor, and then the Archbiſhop 
of 20% &c. [See the 31 H. 8. chap. 10. For placing of the 
Lord g.] 3 | p 
Both the Archbiſhops have diſtin& Provinces; and each hath within 
his Province Suffragan Biſhops of ſeveral Dioteſſes with Juriſdiction 
under them: But each Archbiffibp hath a Dibceſs too within his Pro- 
vince, [See of Englund in the Introduction] 
It is the Right of an Archbiſhop to call the Biſhops and Clergy of 
his Province to Convbeation, upon the Cops Writ. See of the Court 
of Convocation, Book 4. chap. i.] each Arthbiſhop is the Ordinary 
of the whole Province, to Viſit it and to receive Appeals from inferior 
uriſdictions within his Province: For regularly an Archbiſhop has no 
uriſdiction over the Subjects of the Suffragans, unleſs in his /iſzration, 
or upon Appeals. [But ſee the 23 H. 8. chap. 9.] An h Ordinary (a « , jug. 96. 
Name taken from the Canoniſts) is he that has Juriſdi&ion in his own 344 a.” 
Right, and not 2 Deputation: And this Name is only applied to a 2 Kd. 39% 
Biſhop, or any other that hath an Original Juriſdiction in Cauſes Ec-- 
eleſiaſtical. But in ſome late Statutes, Chancellors, Commiſſaries, 
Archdeacons, (5c. are ſtyled Ordinartes 1 
An Archbiſhop hath a ſtanding Juriſdiction over his Suffra- 
gans; he Confirms the Election 0 N within his Province, 
and afterwards Conſecrates them; and hath the Option of a 
Dignity or Benefice, in the Gift of every Biſhop conſecrated by him, 
which the Biſhop then aſſigns to him by Deed, to diſpoſe of at the 
next Vacancy: He may appoint Co-adjators to a. Biſhop' that is grown 
infirm, or diſabled to manage his Charge: He may cenſure and ex- 
communicate, ſuſpend or i depoſe them for Cauſe. | 


* 


i 3 faſt. 203. 


During the Vacaney of any See within his Province He is k Gui 11 Nen 49. 
Oll. 


diam of the Spiritualties by Preſcription or Compoſition; whereby all 45 
Epiſcopal Eccleſiaſtical Rights of the Dioceſs belong to him 
for that Time, and all Eccleſiaftical Juriſdiction. But when an 
Archiepiſcopal See is vacant, the Dean and Chapter of his Dioceſs 
are Guardians of the, Spiritualties ; that is, the. Spiritual Juriſdiction 


of his Province and Dioceſs is committed to them. [Por his Juriſ- 
diction ſee farther Of rhe Eccleſtaſtical Courts, Boo 4. chap. 1. 


„By the #1 H. 8. chap 13. Each Archbiſhop, may, fetain eight 
Chaplains. f | g . i 1 | K ü | 2 x 9 | * b 


„ By 
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By the 25 H. 8. chap. 21. The Archbiſhop of Canterbury has Power 
of diſpenſing in any Caſe, wherein Diſpenſations: (not contrary to the 
Law of God) were formerly granted by the See of Rome; and may. 
grant ſuch Diſpenſations to the King as well as to his Subjefts ; but 
if the Caſe is new, the King and his Council are to be conſulted; ſuch - 
Diſpenſations, &c. not to be granted out of the Realm, nor in any 
other Manner. 

During the Vacancy of the See of Canterbury, the Guardian of the 
Spiritualties ſhall grant Diſpenſations. 


Ii Cro. 542, Notwithſtanding the l negative Clauſe in the Act, the King's Au- 
wo thority remains as before at Common Law ; the Archbiſhop is only 
enabled by the Statute to have a concurrent Power with the King. 
Therefore, if the Diſpenſation is to be in Matters extraordinary, it 1s 
Prudence to have it confirmed too under the Broad Seal. 
The Archbiſhop of Canterbury grants theſe Diſpenſations not only 
within his own Province, but in the Province of br, by Vertue of 
this Statute, the Statute allowing only to the Archbiſhop of York, 
and other Biſhops, to diſpence as they were wont to do by the Com- 
mon Law and Cuſtom of the Realm. [See of the Faculty Court, 
Book 4. chap. 1.] Ry 5 
By Vertue of this Statute, the Right of Conferring Degrees of all 
kinds, is veſted in the Archbiſhop of Canterbury. | / 
if an Archbiſhop reſigns, it muſt be made to the King as Supreme 
Ordinary. 1 ebe. | 
n 2 Inſt, 15. As to the Cuſtody of the m Temporalties of an Archbiſhop, during 
the Vacancy of the See, it belongs to the King, as in the Caſe of a 
| Vacancy of a Biſhoprick, to be mentioned hereafter. _ 
Biſhop. 2. n A Biſhop, ſimply ſo called (for the Pope, a Patriarch, a Pri- 
* 2 Inff. 79. mate and an Archbiſhop is a Biſhop) is the Archbiſhop's Suffragan, or 
Aſſiſtant under him: for Sffragari ſignifies to help or aſſiſt. [For the 
Manner and Order of his Election, Confirmation and Conſecration, 
ſee the 25 H.8. chap. 20.] OL 3 es] + 
* Prefacero He muſt be full? thirty Years of Age. P All the Biſhopricks in 
che Ordin®® England are of the King's Foundation, and therefore the Power of 
? r Inſt, gx. Chooſing them is lodg'd in the Crown; and this Power is recognized 
2.134 » by the 25 H. 8. beforementioned. But the Biſhopricks in J/ales were 
% founded by the Princes of ales, and came to the Crown of England. 
by Forfeiture; ſo that now the King is Patron of all. At this Day 
3 Roll. the Biſhopricks of 4 Heland are donative, and not. elective. 
Abr. 34? Every Biſhop is an Ordinary. [Sce of Archbiſhop Ante.] 8 
* 8 Rep. 69. T He hath ſuriſdiction in his Dioceſs at His Confirmation, and there- 
__... fore the Guardian of the Spiritualties ceaſes to act from that Time. 
1 Roll. Upon His © Conſecration, He has a Right to his Temporalties, in 
cor. 3%, Which He hath an Abſolute Fee. He cannot ſue for them till his 
1 Inſt. 67. a. Conſecration is certified by the Archbiſhop; but the King may grant 
his Temporalties immediately after Election and Confirmation. [See 
Godolphius. Report. Canon. for the Order of making a Biſhop. _ 
He is Overſeer of the Manners of the People of one Dioceſs, and 
Lit. 136. has great Authority in the Church: He hath his Conſiſtory Court to 
10 Rep. 31. hear Eccleſiaſtical Cauſes, [See of Eccleſiaſtical Courts, Book 4. 
| Gf ang * chap. 1.] and may viſit the Clergy and Laity within his Juriſdiction, 
2 Int. 723. and the © Hoſpitals therein, if they are Spiritual; if Lay, the Patron 


2 Roll. Abr. p ſhall 
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and Deacons, admit and inſtitute Prieſts into Benefices, confirm after 
Baptiſm, ſuſpend and depoſe the offending Clergy; impoſe Purgation 
and Penance, excommunicate both Clergy and Laity, diſpenſe by 
granting Licenſes and Faculties, [See 3 H. 8. chap. 2. For Phy{4- 
' cians and Surgeons. 1 Fac. 1. chap. 4. 13 & 14 Car. 2. chap. 4.] 
For Schoolmaſters grant Probate of Wills, and Letters of Admini- 
ſtration of Inteſtates Eſtates, (5c. | #3146451 | 
Heis regularly the immediate u Officer to the Higheſt Courts of * : laſt. 
Record in Cauſes Eccleſiaſtical : None but the King out of his Courts * 
of Record, can write to the Biſhop to certify Excommunication, Ge- ;z;. hack 
neral Baſtardy, [See the 9 H. 6. chap. 11.] Mulierty (i. e.) Legiti- 
mation, ww or Lawfulneſs of Matrimony, 5c. \ 
Every Biſhop hath his Chancellour (i. e. the Principal Official) and 
his Vicar General, commiſhon'd by him to aſſiſt in all Matters and 
Cauſes Ecclefiaſtical, within his Dioceſs. x The Offices of the Prin- — 
 cipal Official, and Vicar General, are two diſtin& Offices, tho' they & poſſ Fruct. 
are uſually united. His Commiſſary is he that is limited by the Bi- cap. Fre- 
ſhop to ſome certain Place of the Dioceſs to aſſiſt him; and in moſt Vicarios Ge. 
Caſes hath the Authority of a Principal Official and Vicar General, nerales. 
within his Limits. 2 e Es 
If the See of a Biſhop is vacant, the Archbiſhop of the Province is 
Guardian of the a ritualties, by Preſcription here in England, as 
before obſerved; though by the Canon Law, the Dean and Chapter 
was to take Care of the Spiritual and Temporal Juriſdiction belong- 
ing to the Biſhoprick. The Guardian of the Spiritualties hath all 
manner of Juriſdiction of the Courts; as the Power of granting Li- 
cenſes and Diſpenſations, Probate of Wills, Adminiſtrations, &c. du- 
ring ſuch Vacancy; and of admitting and inſtituting Clerks preſent- 
ed to them; but they cannot (as ſuch) conſecrate or ordain, or pre- 
ſent to vacant Benefices. KEN Wt . 
The Cuſtody of the ) Temporalties of every Biſhop, (as well as F. N. B. 32, 
of an Archbiſhop) after the Sees are vacant, belongs to the King as . 
Founder, during the Vacancy; ſo that no Subject can claim the Tem- 
poralties of an Archbiſhop or Biſhop, by Grant or Preſcription: 
2 During the Vacancy, The Freehold of the Temporalties is in the 21 Roll. Abr. 
King. The Temporalties are all ſuch Things as a Biſhop hath by ***- 
Livery from 'the King, as, Caſtles, Manors, Lands and 'Tenements, 
Advowſons, Tithes, &c. Theſe the King may commit during 
= Yan: [See Magna Charta, chap. 5. and the 14 Ed. 3. 
chap. 4, Sel ' $315 1 | 4 | | 
When an Archbiſhop or Biſhop hath done Homage to the King, . lat 674. 
and received his Temporalties of him, he hath them in a Fee-ſim- 1 Rol. Abr. 
ple abſolute, and may maintain a Writ of Rights | : 
- A Biſhop muſt reſign to the Archbiſhop, not to the Dean and - — 
apter. $44 F 5 | 
By the 21 H. 8. chap. 13. Each Biſhop may qualify fix Chaplains 
Sy the. 25 H. 8. chap. 21. 4 Biſhop may diſpence'in Caſes ac- 
cuſtom d, notwithſtanding, Gage. 


* 


Dean and 
Chapter. 


® (Inſt. 94-2. 
<1Inſt.301.4. 
4 iInſt; 95-2. 


1 75. 


» 103. & 


yer, 233. 
Dav. 47. 48. 
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may be Biſhops Suffragans in ſe- 
era Towns. | . 


[See the 3r H.8. chap. 10. For acing the Lords.) _ ol 
By the 5 Ann. chap. 24. Four ears are allowed to Archbiſbops and 
Biſhops to pay their firft Fruits; with a Proviſo in Caſe of Death. - 


[What Leaſes made by Biſhops may be good, See of Teaſer and 
Confirmation, Book 2. chap. 3. | nn 
3- Þ Every Archbiſhop and Biſhop hath a Dean and Chapter, and 


a Biſhop may have © two Chapters. ; 55 
The Jixa ten, for at firſt he was over ten Ca- 


Dean (Decanus a 
nons and Prebendaries) is an Eccleſiaſtical Secular Governor next un- 
der the Biſhop, and is Head of the 3 The Ancient Deans, 
as the Dean of Nor, St. Pauls, &c. are choſen by the Chapter, by a 
Conge d elire, (or Licenſe to proceed to Election) from the King, 
as Biſhops are: And (the King afterwards giving his Royal Aſſent) 
they are confirmed by the Biſhop, who gives his Mandate to have 
them inſtalled. But the new Deans (which are either newly tranſla- 
ted or founded) are Domnative, and are inſtalled by the King's Let- 
ters Patents, without Election or Confirmation, © and are viſitable 
only by the Lord Chancellour, or by ſpecial Commiſſion from the 
King, But the Letters Patents are preſented to the Biſhop for In- 
ſtitution, and a Mandate for Inſtalment goes forth. | | 
A Dean that is 2 ſeized of a diſtinct Poſſeſſion hath an f abſo- 
lute Fee in ＋ as wo 0 a 1 4 4 | Us i ; 
g A Chapter (Capitulum) is a Congregation gymen under 
one en a Cathedral Church. They make a Spiritual Corpo- 
ration. The Chapter in a Collegiate Church is more properly 
call'd a College, as at Weſtminſter and Windſor, where there is no 
Epiſcopal See. And where there are Chapters without a Dean, as 
at Southwell, thoſe are not properly Chapters. Chapters as well as 
oy are ancient and new, and were either tranſlated or founded 
333 a Dean and Chapter doth confirm Grants, c. h the 
Dean muſt join with the Chapter. A Deputy Dean cannot make 
a Grant or Confirmation, unleſs the Statutes of the Church expreſly 
give the Deputy Dean that Power, in the Abſence of the Dean: 
And then Confirmations and Grants made by the major Part of the 
Corporation are good. But the Dean, or any other, hath not a ne- 
gative Voice. [See the 33 H. 8. chap. 27.] There muſt be the Con- 
ſent of the major Part, and their Conſent muſt be expreſſed by fix- 


2 


By the 26 H. 8. chap. 14. There 


ing of their Seal to the Deed in one Place and at one Time; either 


in the Chapter-Houſe, or ſome other certain Place: For when they 
meet in any Place, that is the Chapter-Houſe. 
It was thought neceſſary, That every Biſhop ſhould be aſſiſted with 
a Council, (ig.) a Dean and Chapter, to aſſiſt him in Affairs of Re- 
ligion, and in his Tempora! Concerns; 1. To conſult with him in 
deciding difficult Controverſies in i Religion; to which Purpoſe every 
Biſhop hath his Cathedral in the Chapter. 2. To conſent to every 
Grant which the Biſhop ſhall make to bind his Succeſſors: For the 
Law did not judge it reaſonable, to repoſe Confidence in the Biſhop 
alone with the Diſpoſal of the Inheritance of the Church. But the 
Dean and Chapter hath nothing to do with that which the Kia 
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does as * Ordinary. 1 In other Things they remain a Dean and * 1 Inft. 
Chapter to aſſiſt him, though they ſurrender all their Poſſeſſions to 7 Re 77 
the King; for they were a Chapter before they had Poſſeſſions. 2 85 
The Biſhop and Chapter are but one Body, yet their Poſſeſſions 
(for the moſt Part) are divided: The Biſhop hath his Part, the Dean 
hath a Part alone in Right of his Deanery; and each particular Pre- 
bendary a certain Part in Right of his Prebend ; and each too is in- 
corporate by himſelf. 'The Dean and Chapter have the Reſidue in 
Common. The Dependence on the Biſhop by Degrees grew leſs and 
leſs, though chey were at firſt maintain'd out of his Eſtate; and tho' 
now they have diſtin Parcels of the Biſhop's Eſtate aſſign d for their 
Maintenance, the Biſhop hath little more left him than a Power of 
m Viſiting the Dean and Chapter, and is ſcarce allowed to nominate = Roll. 
half of thoſe to their Prebends, who were originally of his Family: Abr. 229. 
But of Common Right he is their Patron. 
A Chapter of it ſelf is not capable to take by Gift or Purchaſe, 
without the Dean. (See of Purchaſe, Book 2. chap. 3.) 

Deans and Chapters have ſometimes an Eccleſiaſtical Juriſdiction 
in ſeveral Pariſhes, beſides that Authority which they have within 
their own Body : 'This Eccleſiaſtical Juriſdiction is executed by their 
Officials. And 84 have alſo Temporal Juriſdictions in ſeveral Ma- 
nors belonging to them, as well as Biſhops, where their Stewards 
keep Court | 


S 


n The Refienation of a Deanery may be made to the King, as well "Plowd. 498. 
as to a Biſhop. | Sud 


| Caſe. 
By the 25 H. 8. chap. 20 The Dean and Chapter muſt elett the 
Perſon to be Biſhop whom the King names, &c. 
By the 25 H. 8. chap. 21. The Dean and Chapter of Canterbury 
— Guardians of the Spiritualties of that Archliſboprick, during the 
acancy. 


P And if the Archbiſhoprick of Jork is vacant, the Dean and » a Ron Abr. 
Chapter there alſo are Guardians of the Spiritualties. 223. 
See the 31 Elia. chap. 6. againſt Abuſes in Elections into Cathe- 
dral and Collegiate Churches, &c. 6 Ann. chap. 21. Concerning the 
Statutes of Cathedral Churches founded by King H. 8. and the e Aun. 
chap. 27. How Deans and other Dignitaries ſhall compound for their 
Firſt-Fruits, &c. 5 
Ho the Grants or Leaſes of a Dean, Prebendary, Gc. muſt be 
confirmed. See of Confirmation, Book 2. chap. 3. 
There are ſome Deans in England without any Juriſdiction, as 
the Dean of the Chapel Royal, the Dean of the Chapel at St. George 
at Vindſor. And fome Deans there are without any Chapter, and 
et they do enjoy ſome Juriſdiction, as the Dean of Crmdou, the 
an of Battel, Bockin, &c. Te r 3.9 
The Power of Rural Deans is almoſt extinguiſhed. . 
4. An Archdeacon (heretofore the firſt and chief of the Deacons) Archdeacon. 
is ſuch a one that hath obtain'd an Eccleſiaſtical Dignity in a Ca- 
thedral Church, and a Juriſdiction over the Clergy and Laity, next 
after the Biſhop, throughout the Dioceſs,. or in ſome Part of it only: 
But he-cannot regularly exerciſe any Juriſdiction within the Cathe- 
dral Church. And indeed he hath no original Juriſdiction, but * 
* | "Ws. e 
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be hath got is from the Biſhop, either by Preſcription or Compoſi- 
tion; and (as the Dean and Chapter, he does derive his Juriſdiction 
« 2 Cro. 556, from him; and yet he is allowed to be an 1 Ordinary, becauſe now 
Lev. 193. he hath a Branch of Epiſcopal Power in his own Right. [See of 
Archbiſhop; ante.) _ 2 
An Archdeacon therefore may viſit his Juriſdiction once every 
Year ; ſome viſit twice every Year, by Preſcription: All are entituled 
to Procurations. . | See of a Biſhop, ante. He hath a Court where 
he may enjoin Penance, ſuſpend, excommunicate, prove Wills, grant 
Adminiſtrations of Inteſtates Eſtates, &c. and hear Cauſes of Eecclefi- 
aſtical Cognizance. In many Places Archdeacons do grant Licenſes 
and Faculties. Wo | ie tr Ser 
It is one Part of the Archdeacon's Office to examine the Candidates 
for Holy Orders, and to Induct or put into Poſſeſſion all Clerks into 
their Benefices, within his Juriſdiction, upon Receipt oſ the Biſhop's 
* 2 Roll.Abr. Mandate, * But by Preſcription, the Dean and Chapter of St. Pauls 
%. and Litchficld, do induct: And the Grantee of the King, of a free 
Watſon,275, Chapel, is put into Poſſeſſion by the Sheriff of the County; ſo the 
— Dean of Battel is ſaid to be inducted by the Patron. And in ſome 
Places a Prebendary | 
collates by Letters Patents, as at Meſtminſter. Uſage generally takes 
Place, [See of Indnuttion, poſt. . 16 f. 91 01 
He hath an Official (or Church Lawyer) to aſſiſt him; from whom, 
as well as from the Archdeacon, an Appeal lies to the Biſhop of the 
Dioceſs. See the 24 H. 8. chap. 12. and of the Archdeacom g Curt, 
- Book 4. chap. 1.] 
See 6 Au. chap. 27, How Archdeacons ſhall compound for their 
Firſt Fruits, G. LA e | 
272 5. Af Parſon is a Rector of a Church Parochial, and is called 
„ & b. Perſona Eccleſiæ, becauſe he taketh upon him the Perſon of the 
Church, and is ſeiſed in Right of his Church; that in his Perſon the 
Church might ſue for and defend her Right, and alſo be ſued by 
. N. B;. 32. any that have an Elder Right. The Word © Eccleſia is always applied 
aft. 307. to a Parſonage, as Vicaria is to a Vicaridge: But the Word u Par- 
ſon, in a large Senſe, includes alſo, Vicars, Prebendaries, &c. 
A Church, in a ſtrict Senſe, ſignifies the Building only; * and if it 
hath Adminiſtration of the Sacraments and Sepulture, it is in Law 
adjudged a Church: Theſe Divine Adminiſtrations make it a Church. 


2 laſt. 363. 


the Biſhop; but the Law takes no notice of it as a Church till it is 
conſecrated by the Biſhop: And this is the Reaſon why Church 
and no Church, Chapel or no Chapel ſhall be tried and certified 
by the Biſnop. 85 

A Parſonage, or a Rectory, is a Pariſh Church endowed with a 


Churches. Glebe is the Church Lands excluſive of the Tithes. 


32 Roll. Abr. 
349. 341. 


Pariſhioners who dwell far from the Parochial or Mother Church: It 
is for their Eaſe in Prayer and Preaching only ; for the Sacraments 
and Burials ought to be perform'd in the Porochial Church. Here, 
generally, the Curate is removable at the Pleaſure of the Rector or 
Vicar. But a. Chapel of Eaſe may be Parochial too, and _ 5 

Mera edn Mites | Right 


3 


ſhall have preſent Poſſeſſion where the King 


z laſt 203. Y Any good Chriſtian may build a Church without the Licence of 


Houſe, Glebe, and Tithes, &*c. and ſuch originally were all Pariſh” 
z A Chapel of Eaſe is that which is built for the Eaſe of thoſe 
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Right to Sacraments and Burials, and to a diſtinct Miniſter by Cu- 
ſtom, though ſubjc& in ſome Reſpects to the Mother Church. 

A Free Chapel is that which is perpetually maintained and provi- 
ded for with a Miniſter, without Charge to the Rector or Parith; or 
that which is Free and exempt from all ordinary Juriſdiction. [Sec 
the 37 H. S. chap. 4. 1 Ed. 6. chap. 14. and of the Court of Peculiar, 
Book 4. chap. 1. 

'The Parochial Church and Church-yard are the Freehold of the 
Parſon, and he may let a * Leaſe of the Church-yard. [See the 15 * Roll. Abr. 
Rich. 2. chap. 5.) But the Uſe of the Body of the Church, and the 337: 
Maintenance, or > Repairs, belong to the Pariſhioners by the Cuſtom ® » Iaft. 653. 
of England. © The Freehold of the Church, Courch-yard and Shs 
Glebe, after Induction, are in the Parſon ; but not the Fee-{imple ; 643 648. 
for that is not in any one, but always in Abeyance (from the French 1 Inſt. 341. a. 
Word Bayer, to expect) or Remembrance of the Law: So if the 3#* b. 
Parſon dies during the Voidance, the Freehold of the Glebe is in A- 
beyance till another is made. And fo it is of a Biſhop, Dean, Arch- 
deacon, Prebendary, Vicar, (5c. 

A Parſon for the Benefit of his Church, in ſome Caſes hath a Fee- 
ſimple Qualified; in other but an Eſtate for Life. 4 But an Archbiſhop, : r Tf, 
or Biſhop, or Dean ſolely poſſeſs d, hath a Fee-ſimple Abſolute, as 
hath been ſaid. | See of Fee-ſemple Book 2. chap. 1 58 

e A Parſon may have an Action for any 'Treſpaſs committed on ©" Inft. 347, 
the Church or Church-yard. f For defacing a Monument, they ? . b 
that build the ſame ſhall have an Action during their Lives; after- 2 Cro. 367. 
wards the Heir of the deceas d; for theſe Monuments ſerve for Proof 
of Deſcents and Pedigrees, The Carcaſs that is buried belongs to 
no one; but is ſubject to Eccleſiaſtical Cognizance, if abuſed or re- 
moved. Neither the Ordinary, nor the Churchwardens, can grant 
Licenſe to Bury in the Church, but the Parſon only, For the Soil 
and Freehold of the Church is in the Parſon, as aforeſaid. | 


By the 35 Ed. 1, The Parſon cannot cut down Trees rowing inthe 
Churchyard, unleſs for the Repair of the Chancel, or Go Charity) of 
the Body of the Charch. OOTY 


| [See the 10 Aun. chap. 11. For building F ifty New Churches in 


and about London and Meſtini uſter, and the Suburbs thereof. ] 


We will now enquire, 1. How one may be made a Parſon of a 
Church. 2. How one may ceaſe to be a Parſon. 


1. The Things requiſite to nate a Parſon of a Church are, 
oy Orders, Preſentation, Inſtitution, and Induction into a Re- 
ory. * | N | | 
As to Holy Orders, g None is to be ordained Prieſt or Deacon s Can. 31. 
without a Title. A Title, c. is ſome certain Place where one may ex- 
ereiſe his Function. For a wandring Clergyman will be a Scandal to 
Religion : But though one has a 'Title, the Biſhop may refuſe to or- 


dain him Prieſt or Deacon, without giving a Reaſon. When he is to 


be ordained, he is to be ordained by a Biſhop, according to the 
Book of Common Prayer. [See 5 & 6 Ed. 6. chap. 1. and the 14 
Car. 2. chap. .] arts 33-20! 4-577] [EGF "30 
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By the 13 Eliz. chap. 12. One cannot be ordained Prieſt, or ad- 
mitted to preach or adminiſter the Sacraments, under twenty four 
Years of Age, nor unleſs he bring to the Biſhop a Teſtimonial of his 
honeſt Life, and of his profeſſing the Doctrine of the thirty-nine 
Articles of Religion, in the Tear 1562. and unle(s he is able to ren- 
der to the Ordinary an Account of his Faith, in Latin, according to 
the ſaid Articles, or have a ſpecial Gift to be a Preacher ; nor fhall 
he be admitted to the Order of Deacon, or the Miniſtry, unleſs he 
ſhall firft ſubſcribe the ſaid Articles: All Diſpenſations to the Con- 
trary to be void. 


; Therefore if one is made Prieſt before the Age of twenty-four 
compleat, he can never be a Statutable Parſon. 

I 0 ſubſcribe the thirty-nine Articles with this Addition. (is.) 

" 4 Inſt. 324. h Fo far forth as the ſame are agreeable to the Word of God, is not a 

4 *3%_. Subſcription according to this Statute; becauſe the Statute requires 

4 Inft. 323 an abſolute Subſcription, and without Reſerve. i Note, That this Act 
confirms and eſtabliſhes the thirty-nine Articles 

preface to k None ſhall be ordained Deacon, except he be rn ary Years 

—— of Age, unleſs he have a Faculty or Diſpenſation; which gives a La- 

6. 7. ' titude to the Archbiſhop to diſpenfe with one to be made Deacon at 

what Age he pleaſes. But he cannot diſpenſe with the Age of one 


that is to be made Prieſt, becauſe t at Age is fixed by Statute. 


By the 1 W. & M. Seſſ. 1. chap. 8. He that is to be admitted 
Prieft, or Deacon, muſt take the new Oaths of Allegiance and Supre- 
macy before his Biſhop, &c. | See 1 Eliz. chap. 1. 3 Jac. 1. chap. 4.] 

By the 31 Eliz. chap. 6. If any Perſon ſhall receive directly or 
indirettly, any Reward or Aſſurance thereof (all ordinary Fees e- 
cepted) to procare the Ordaining of any Miniſter, or of giving Orders, 
or Licence to preach ; then every Perſon ſo offending ſhall forfeit for- 
ty Pounds, and the Perſons ſo corruptly ordained ten Pounds: And 
if at any time within ſeven Tears next after ſuch corrupt entring in- 
to the Miniſtry, he ſhall take any Benefice, or Eccleſiaſtical Promotion, 
it ſhall be void immediately after Induttion. 3 

By the 15 Car. 2. chap. 2. Perſons in Holy Orders may exerciſe 
Temporal Furiſdiftion.' Wo 


Concerning Preſentation. | See of Advowſorns, Book 2. chap. 2.] 

When one is ordained Prieſt; he may be Preſented to a Parſonage 

iInft.120.a. or Vicaridge, c. by the Patron: That is, the Patron may J offer 
6 Rep. 49. his Clerk to the Biſhop of the Dioceſs, to be inſtituted to his Church, 


oF . c. But the Clerk may be refuſed if the m Patron is excommuni- 


632. , cate, or if the Clefk himfelf is not Perſoma Idonea ; which includes 
4 Inſt. 338. n Ability in Learning, and Honeſty in Converſation. If the Perſon is 
58,  AaBaſtand(and not diſpenſed with) outlawed, excommunicate, a Lay- 
man, under Age, a; Man of. ill Life and Converſation; a Heretick, 
Schiſmatick, an Alien, [ſce 3 Ric. 2. chap. 3. 7 Ric. 2. chap. 12.] un- 

learned, Oc. the Biſhop upon Examination may refuſe the Perſon 
proſented; for he is the Judge of the Ability and Sufficieney, and 

not a Miniſter. [See 9 Ed. 2. chap: 13.] But in a Quare tmpedit 

brought againſt the Biſhop for Refuſal of the Clerk, he muſt 133 

| 2 | a the 
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others to ſupply his Place, an Action of the Caſe lies againſt him; 


[See the 31 Elis. chap. 6. 12 Ann. &ſſ. 2. chap. 12. Of corrupt 


As for Inftitution, When the Ordinary upon Examination, finds 
the Clerk qualify'd in all Reſpects, he 4dmits him, or approves of 
him; and thereupon actually iſtitutes him in theſe Words, from a 
Written Inſtrument under His Seal, (pig. ) Iuſtituo te Reftorem Ec- 
cleſiæ parochialis de A. cum Curd Animarum, & accipe Curam tuam 
& meam. The Biſhop (or Vicar General ſometimes, if his Patent 
impowers him) may inſtitute as well out of the Dioceſs as within it, 
for this Power is not local. If the Inſtitution is ſuſpected to be void, 
for want of Title in the Patron, Gc. a t Superinſiitution hath been 
ſometimes granted to another, to try the Title of the preſent Incum- 
bent by Ejectment. 


By the 31 Eliz. chap. 6. A taking a Reward for Inſtitution, 7s 
Forfeiture of the double Value of one Tear's Profit, and makes the 
Living void. 

By the 13 Fliz. chap. 12. T hoſe that are to be admitted to any Be- 
nefice with Cure, muſt ſubſcribe to the thirty-nine Articles, in the Pre- 


ſence of the Ordinary. [See the 36 Canon of King James, and the 
13 & 14 Car. 2. chap. 4. An Act for Uniformity, c. 1 V. & M. chap. 


6: 158- 


Ci laſt, 
3 44- 4. 
3 Cro. 342, 


© 2 Roll Abr. 


220. 


18. in Relation to the 39 Articles. And ſee the different Effects of 


Inſtitution and Induction poſt.) 


When the Biſhop has given Inſtitution, he iſſues out his Mandate 
to the Archdeacon to Indutt the Clerk; who thereupon iſſues out a 
Commiſſion to ſome neighbouring Clergymen and others (if he him- 
ſelf cannot be perſonally preſent) to act for him, 

The Dzdut7ion is performed by Delivery of the Ring of the Church- 
Door, or a Bell-Rope, to the newly inſtituted Clerk, that he may 
toll the Bell, &c. and ſhew that he hath taken Corporal Poſſeſſion, 
If the Archdeacon u refuſes to induc, or to grant a Commiſſion to 
for 
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1 Dyer 221. 


4 Rep. 79. 
. 2 Inſt. 358. 


he hath no Freehold in him till Induction; nor can He 


for Induction is a Temporal Act; or he may be cited into the Bi- 
ſhop's Conſiſtory-Court, to anſwer for his Contempt. [See of A4rch- 
deacons, ante. And ſee concerning the Writ De e Laicd Removen- 
da, Book the 4th. chap. 4. in the Catalogue of Writs. ] | 

x By Preſcription or Compoſition, other Perſons, as well as Arch- 
deacons, may make Inductions. 

If after a Caveat enter'd againſt an Inſtitution, a Clerk is preſent- 
ed, inſtituted and inducted, the Inſtitution, gc. is not void; for it 
is Y only a Breach of the Canon Law. 

Z By Inſtitution only the Clerk is compleat Parſon as to the Cure 
of Souls; but as to the Temporalties, as the Glebe-Land, Tithes, Gc. 
grant, or let 
them, or ſue for them till Induction. | | 

2 By Inſtitution, the Church as to all common perſons, is ll, 
but not againſt the King till Iaduction, [But ſee of Uſurpation, 
Book 2. chap. 2.] 

Inſtalment into Dignities, Prebends, &'c. anſwereth to Induction in 
Parochial Cures, 

Obſerve now by what hath been ſaid, 'That by receiving Holy Or- 
ders, Preſentation, Inſtitution and Induttion, one may be made a a 
Parſon of a Church. But by reaſon of ſeveral Statutes, there are 
yet great Difficulties in following a right Method to perform the So- 
lemnities required to ſecure the Title, which may be learned (amongſt 
other Books) from Sir S. Degg's Parſons Connſellor, chap. 6. (laſt E- 
dition) J/atſor's Clerg yman's Law, chap. 15. which give particular 
Directions, too long to be here inſerted. [See the 13 Elis. chap. 12. 
13 & 14 Car. 2. chap. 4. 25 Car. 2. chap. 2. 1 V. & M. chap. 8. 13 


& 14 I}. z. chap. 6. 


There are other Ways by which one may gain a Title to an Ec- 
cleſiaſtical Benefice, as by Collation, Donation, Union, Appropria- 
tion and Commendanm. | | 

Collation is the giving of a Benefice by a Biſhop, which ſupplies the 
Place of Preſentation and Inſtitution. But the Biſhop's Clerk is to be 
inducted as any other Patron's Clerk is. If this Benefice was in any 
other, it would be Preſentative. [Sce of 4doow/or, Collative, Book 
2. chap. 2.] | 

Donation is when the King, or other Patron (though a Layman) 
docs by a Gift in Writing put the Clerk into Poſſeſſion without Pre- 
ſentation, Inſtitution or Induction. 'Theſe Benefices are called Do- 
natives, A Clerk taking Title to a Donative muſt, at or before 


his Admiſſion, ſubſcribe the Declaration before the Biſhop or Ordi- 


nary of the Dioceſs, according to the 14 Car. 2. chap. 4. And if the 
Donative be either Parſonage or Vicarage, he ought to have a Cer- 
tificate under the Hand and Scal of the Perſon before whom he ſub- 
{cribed, and to read the ſame in the Church belonging to his Donative : 
He ought alſo to take the Oath of Supremacy before his Patron, ac- 
cording to the 1 Elis. chap. 1. And if the Donative be a Benefice with 
Cure, he muſt ſubſcribe the 39 Articles in the Preſence of the Ordi- 
nary of the Dioceſs; and it is the ſafeſt way to read the ſaid Articles 
in his Church, within two Months after he hath Poſſeſſion, 6c. for 
the Caſe of ſuch a Donative ſeems to be within the Reaſon and E- 
quity of the 13 Elia. chap. 12. and the 14 Car. 2. chap. 4. [Sce of 
Adcowſon, Donative, Book 2. chap. 2.] | | 

I | Union 


Ch. 3. Laue of England. | 2 35 


© Union is when a Church is united to a Church, of which one was 
before poſſeſs'd : It muſt be made by Aſſent of the Ordinary, or Or- 
dinaries of the Dioceſs where ſuch Churches ſtand, and of the In- 
cumbents of them, and of the Patrons, according to the Common 
Law, or according to the Statute of the 37 H. S. chap. 21. 17 Car. 
2, chap. 3. | | 

b Appropriation (becauſe the Profits of a Benefice are held in Pro- * Terms of 
priety) is an Annexing a Benefice to the proper and perpetual Uſe of pl Ls e. v. 
a2 Spiritual Perſon or Corporation (being Patrons of the Advowſon in tc, 
Fee) and their Succeſſors; as to a Biſhop, Dean, Dean and Chapter, ec. Davis, 85. 
The Things requiſite to make it are 1. The King's Licence to the « pioad. 
Spiritual Perſon, or Body Spiritual; for the King at one time or other 496, Ke. 
may have an Intercſt in the Preſentation to the Benefice, 2. The gy 4 
Conſent of the Ordinary, the Perſon appropriating; becauſe he too 238, 239% 
may have an Intereſt by Lapſe, Gg. and 3. The Conſent of the Pa- 24*- 
tron, the ſpiritual Perſon having the abſolute Inheritance of the Ad- 
vowſon, who is to be made d Parſon in direct Words, or by Words of 4 Hob. 149, 
the like Effect; for in Suits brought by or againſt him, he muſt be“ 
named Parſon. This may be done during the Vacancy of the Be- * Plowd. 499. 
nefice, to be executed immediately, or by apt Words conſtituting ! Rep. 11. 
the Patron Parſon after the Church fhall become void. When this Ap- 
propriation is made and takes Effect, the Patron is perpetual Parſon, or 
hath (as it were) perpetual Inſtitution and Induction; for the Appro- 
priation alone is a ſufficient Admiſſion, &. 

f It is ſaid, That an Appropriation may be made by the King 
alone, as ſupreme Ordinary, where he himſelf is Patron, as when by 
his Letters Patents he grants the Advowſon, which he is ſeiſed of in 
Right of his Crown to a Dean and Chapter, 6c. | 

The Church becomes 8 Diſappropriate by the Preſentation, Iuſti- e raft. 46.b. 
tution and Induttion of a Clerk into the Parſonage, or of the Vicar 
to the Parſonage, if the Parſon is Patron of the Vicaridge; for that is 
a Re- union of the Vicarage and Parſonage, It may alſo become diſ- 
appropriate by Recovery of the Advowſon by an Elder 'Title, or by 
Diſſolution of the ſpiritual Corporation. 


By the 15 Rich. 2. chap. 6. 4 H. 4. chap. 12. Upon all Appropri- 
ations a Vicar muſt be ſufficiently endowed. | 


f Plowd. 499. 


You ſee that an Appropriation could not be properly made unleſs 
to a Spiritual Perſon and his Succeſſor, or at moſt to a Spiritual aggre- 
gate Corporation, that conſiſts of Prieſts. But now, 


By the 31 H. 8. chap. 13. The King and his Patentees (though 
Laymen) are capable of having the Parſonages appropriate of diſſol- 
ved Monaſteries, &c. But they are to be ſubjett to the Viſitation of 
the King's Commiſſioners, or the Ordinary. 


Theſe are vulgarly called Zwpropriations, and the Proprictors In- 
propriators. | See Book 2. chap. 4. Of Mortmain.] 

By Commendam, h which is holding a void Benefice, commended » Terms of 
to the Care of a ſufficient Clerk till it may be conveniently ſupplicd the Low. 


v. Commens» 
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for Induction is a 'Temporal Act; or he may be cited into the Bi- 
ſhop's Confiſtory-Court, to anſwer for his Contempt. [See of 4rch- 
deacons, ante. And ſee concerning the Writ De e Laicd Removen- 
da, Book the 4th. chap. 4. ih the Catalogue of Writs.] | 

* By Preſcription or Compoſition, other Perſons, as well as Arch- 
deacons, may make Inductions. 

If after a Caveat enter'd againſt an Inſtitution, a Clerk is preſent- 
ed, inſtituted and inducted, the Inſtitution, gc. is not void; for it 
is Y only a Breach of the Canon Law. 

2 By Inſtitution only the Clerk is compleat Parſon as to the Cure 


of Souls; but as to the 'Temporalties, as the Glebe-Land, Tithes, Gc. 


he hath no Freehold in him till Induction; nor can He grant, or let 
them, or ſue for them till Induction. | 

2 By Inſtitution, the Church as to all common perſons, is #7, 
but not againſt the King till Iaduction, [But ſee of Uſurpation, 
Book 2. chap. 2.] 

Inſtalment into Dignities, Prebends, &'c. anſwereth to Induction in 
Parochial Cures, 

Obſerve now by what hath been ſaid, 'That by receiving Holy Or- 


ders, Preſentation, Iuſtitution and Induttion, one may be made a 


Parſon of a Church. But by reaſon of ſeveral Statutes, there are 
yet great Difficulties in following a right Method to perform the So- 
lemnities required to ſecure the Title, which may be learned (amongſt 
other Books) from Sir F. Degg's Parſons Connſellor, chap. 6. (laſt E- 
dition) Vatſons Clerg yman's Law, chap. 15. which give particular 
Directions, too long to be here inſerted. [See the 13 Elis. chap. 12. 
13 & 14 Car. 2. chap. 4. 25 Car. 2. chap. 2. 1 V. & M. chap. 8. 13 


& 14 IV. z. chap. 6.] 


There are other Ways by which one may gain a Title to an Ec- 
cleſiaſtical Benefice, as by Collation, Donation, Union, Appropri a- 
tion and Commendan. | # 

Collation is the giving of a Benefice by a Biſhop, which ſupplies the 
Place of Preſentation and Inſtitution. But the Biſhop's Clerk is to be 
inducted as any other Patron's Clerk is. If this Benefice was in any 
other, it would be Preſentative. [See of 4dvow/orr, Collative, Book 
2, chap. 2.] 

Donation is when the King, or other Patron (though a Layman) 
docs by a Gift in Writing put the Clerk into Poſſeſſion without Pre- 
ſentation, Inſtitution or Induction. - Theſe Benefices are called Do- 
natives, A Clerk taking Title to a Donative muſt, at or before 


his Admiſſion, ſubſcribe the Declaration before the Biſhop or Ordi- 


nary of the Dioceſs, according to the 14 Car. 2. chap. 4 And if the 
Donative be either Parſonage or Vicarage, he ought to have a Cer- 
tificate under the Hand and Seal of the Perſon before whom he ſub- 
{cribed, and to read the ſame in the Church belonging to his Donative : 
He ought alſo to take the Oath of Supremacy before his Patron, ac- 


cording to the 1 Elis. chap. 1. And if the Donative be a Benefice with 


Cure, he muſt ſubſcribe the 39 Articles in the Preſence of the Ordi- 
nary of the Dioceſs; and it is the ſafeſt way to read the ſaid Articles 
in his Church, within two Months after he hath Poſſeſſion, Cc. for 
the Caſe of ſuch a Donative ſeems to be within the Reaſon and E- 
quity of the 13 Elis. chap. 12. and the 14 Car. 2. chap. 4. [Sce of 
Adowſon, Donative, Book 2. chap. 2.] 
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Ch. 3. Laws of England. 


© Union is when a Church is united to a Church, of which one was 
before-poſleſs'd : It muſt be made by Aſſent of the Ordinary, or Or- 
dinaries of the Dioceſs where ſuch Churches ſtand, and of the In- 
cumbents of them, and of the Patrons, according to the Common 
Law, or according to the Statute of the 37 H. 8. chap. 21. 17 Car. 


2. chap. 3. ö 
b eee (becauſe the Profits of a Benefice are held in Pro- * Terms oF 


F . , 
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- priety) is an Annexing a Benetice to the proper and perpetual Uſe of or Law, v. 

55 Spiritual Perſon or Corporation (being Patrons of the Advowſon in _ 
Fee) and their Succeſſors; as to a Biſhop, Dean, Dean and Chapter, ec. Davis, 85. 
The Things requiſite to make it are 1. The King's Licence to the « p1gvq 
Spiritual Perſon, or Body Spiritual; for the King at one time or other 496, Ke. 
may have an Intereſt in the Preſentation to the Benefice, 2. The 1 Ni 4 
Conſent of the Ordinary, the Perſon appropriating; becauſe he too 238, 239% 
may have an Intereſt by Lapſe, c. and 3. The Conſent of the Pa- 24*- 
tron, the ſpiritual Perſon having the abſolute Inheritance of the Ad- 
vowſon, who is to be made d Parſon in direct Words, or by Words of © Hob 149, 
the like Effect; for in Suits brought by or againſt him, he muſt be?“ 
named Parſon. © This may be done during the Vacancy of the Be- *«Plowd. 499. 
nefice, to be executed immediately, or by apt Words conſtituting ** Rep. 11. 
the Patron Parſon after the Church ſhall become void. When this Ap- 
propriation is madeand takes Effect, the Patron is perpetual Parſon, or 


hath (as it were) perpetual Inſtitution and Induction ; for the Appro- 
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priation alone is a ſufficient Admiſſion, &. 
- f It is ſaid, That an Appropriation may be made by the King « plowd.499. 
r alone, as ſupreme Ordinary, where he himſelf is Patron, as when by 
i his Letters Patents he grants the Advowſon, which he is ſeiſed of in 
3 Right of his Crown to a Dean and Chapter, Cc. | 

The Church becomes 8 Diſ/appropriate by the Preſentation, Tnſti- * 11aft. 48. b. 

- tution and Induttion of a Clerk into the Parſonage, or of the Vicar | 
- to the Parſonage, if the Parſon is Patron of the Vicaridge; for that is 

a Re- union of the Vicarage and Parſonage, It may alſo become diſ- 
e appropriate by Recovery of the Advowſon by an Elder Title, or by 
e Di ſſolution of the ſpiritual Corporation. 
b By the 15 Rich. 2. chap. 6. 4 H. 4. chap. 12. Lyon all Appropri- 
ations a Vicar muſt be ſufficiently endowed. 
| 
2- You ſee that an Appropriation could not be properly made unleſs 
65 to a Spiritual Perſon and his Succeſſor, or at moſt to a Spiritual aggre- 
rc gate Corporation, that conſiſts of Prieſts. But now, 
li- 
1C By the 31 H. 8. chap. 13. The King and his Patentees (though 
r- 2 are capable of having the Parſonages appropriate of diſſol- 
b- ved Monaſfteries, &c. But they are to be ſubjett to the Viſitation of 
e: the King's Commiſſioners, or the Ordinary. 
c- 
th Theſe are vulgarly called Inpropriatious, and the Proprictors In- 
di- propriators. [See Book 2. chap. 4. Of Mortmain.] 
les 


oY Commendam, h which is holding a void Benefice, commended » Terms of 
to the Care of a ſufficient Clerk till it may be conveniently ſupplicd the Lau. 


VU, Commens 
of dam. 


——— 


of a Paſtor; ſo that originally it was in the Nature of a Depoſitum. 
It is founded upon the Statute of the 25 H. 8. chap. 21. and that Part 
which concerns the Power of Diſpenſation. A Sequeſtration of a Li- 
ving, of the Cure and Profits (according to the 28 F. S. chap. 11. till 
the Patron doth preſent his Clerk; or while the Church is Litigious) 
is not a Commendam. For by that Statute (the Supply of the Cure 
being firſt paid) the Succeſſor ſhall have the Profits during the Va- 
cancy. Now a Commendam gives the Profits to the Commendatory ; 
; Lev. 381, and may be Temporary or Perpetual: i Temporary, for ſix or twelve 


282. Months, two or three Years or more. The Commenda Semeſtris 


Show. Rep. (neither more nor leſs than fix Months) is not in uſe amengſt us. 
—— Perpetual, or for Life, (which is the compleateſt) is equivalent to 
a Preſentation ; and by Vertue thereof, one is Parſon or Vicar to all 
Intents and Purpoſes, without Inſtitution or Induction. 

t Dyer228 When any Spiritual Perſon is made a Biſhop, & all his ſpiritual Pro- 
9 motions (except Donatives) are void upon his Conſecration, in cafe 
Dav. 68, &c. of Creation; and upon his Confirmation, in caſe of 'Franſl»ticn ; 
1 Cro. 527, whether he takes a Biſhoprick in Exgland or Ireland, or in the Iſle 
1 Lev. 181. of Man, or whether the Benefices lie in England or Ireland. But 
382 he may prevent the Avoidance by Diſpenſation of Retainer of ſuch 
= Rep. Benefices which he had, if obtained before his Conſecration or Con- 
ak firmation of his Election: This is called a Commendam Reiner, und 
* is uſually granted by the Archbiſhop of Canterbury, according to the 
25 H. chap. 21. upon the King's Mandate expreſſing his Conſent to 
it, as the true Patron of the Benefices for that Turn, by Vertue of the 
Promotion of the Clerk to a Biſhoprick. By this Commendam Reti- 
| Hob, 143- ere, the Incumbency is! continued: And this Commendam hath been 
granted of Headſhips of Colleges and Hoſpitals, as well as of Digni- 

ties and Benefices. Ogre. | 
But there is alſo a Commendam Recipere (or Capere de novo) to 
take a Promotion in the Biſhop's own Gift, or in the Gift of ſome 
other Patron, whoſe Cenſent muſt be obtained, and expreſly recited 


® Hob. 155, in the Inſtrument of Diſpenſation. m This mult be for Life, as other 


125 Parſons and Vicars enjoy their Benefices. 


By theſe Methods one may be a compleat Parſon, Parſon, Im- 
arſonee, or Rector in Poſſeſſion of a Church Parochial. 
1 Iaſt. 17. b, n There may be two ſeveral Parſons in one Church, one of one 
Fn, 8. Moiety, and the other of the other Moiety ; and a Part of the Church 
and 'Town allotted to each. And there may be two that make one 
Parſon in a Church, preſented by one Patron. Alſo two Prebendaries 
may be one Parſon of a Church. | 
Note, That before Inſtitution, and before Induction, Firſt-Fruits 
are payable to the King, and to be agreed and compounded for. 


* 4Inſt. 120, ® Fyrft-Fruits are the Profits of the firſt Year of all ſpiritual Livings 


. according to a Valuation thereof, made the 26 H. 8. Theſe are 


628 called Annateg. The Tenths alſo, or a tenth Part of the yearly Va- 
lue of all Church Livings, are to be paid according to the afore- 


mentioned Valuation. [See the 26 H. 8. chap. 3. 28 H.8. chap. 11.] 


There was a Valuation of Eccleſiaſtical Livings, 20 Ed. 1. 


By the 26 H. 8. chap. 17. The Farmers of ſpiritual Perſons ſpall 
not be charged for Firft-Fruits or Tenths. 5 | 


1 | By. 
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Ch. 3. | Laws of England. 


— — — 


Vu the 27 H. chap. 8. No ſpiritual Perſon ſhall pay any Tenths 
the ſame Tear that he pays his Firſt- Fruits; but it ſhall be dedutted 
out of the Firſi-Fruits. . 
MI here a Succeſſor pays the Tenths for the Predecefſor, he may di- 
ſtrain and retain Goods till Satisfaition, &c. 
By the 2 Ann, chap. 11. He muſt give one Bond with Surcty, to 
pay the Firſi-Fruits at four Payments. 
f By the 1 Eliz. chap. 4. Vicarages that are not above ten Pounds 
yearly, and Redctories not above ten Marks yearly, in the King's 
Books, are diſcharged from Payment of Firſt-Fruits ; and Incumbents 
that die, or are removed before all the Payments are due, their Pay- 
ments ſhall be made only accordins to their Continnance in the He- 
nefice proportionably. £ 
By the 5 Ann. chap. 24. All Benesfices, with Cie of Sonls, not ex- 
ceeding the clear yearly Value of 50 l. by the improved Valuation, are 
diſcharged from Firſt-Fruits and Tenths, and the Payment of all Ar- 
rears. | See the 2 & 3 Ann. chap. 11. 6 Ann. chap. 27. and the 3 Georg. 
chap. 10. An Act for the better Collecting and Levying the Tenths 
of the Clergy. Hhereby the old Method is altered: And Book 4. chap. 1. 
Of the Churt of Exchequer.] | 


P A Parſon or Vicar, is called an Dzcumbent, and the Law doth » » Inſt. 624. 
Intend and ſuppoſe him to be Reſident on his Benefice. And there- 625,626,627. 


fore, 


; By the 21 H. 8. chap. 13. He that is wilfully abſent from his Be- 
nefice for one Month together, or two Months in the whole Tear, 
though at different Times, forfeits Ten Pounds, the one Half to the 
King, hy other Half to him that will ſue for it. [See the 1 Elia. 
chap. 2. 

2 Chaplains to the King, or other great Perſons mentioned in 
the Statute, and in the 25 H. 8. chap. 16. and in the 33 H. 8. chap. 


28. are excuſed from Reſidency, while they attend thoſe that retain 
them. i 


The Parſon ought to A4bide upon his Rectory, and in the Parſo- 4 6 Rep. 21. 


nage Houle, and not in any other Houſe within the Pariſh. For-the 
Statute is intended not only for ſerving the Cure, and for Hoſpitali- 
ty, but to maintain the Houſe in Repair, that his Sueceſſors may 
keep Hoſpitality too. Lawful Impriſonment, Sickneſs, want of a 
Parſonage-Houſe, are good Excuſes for Non-reſidency, and excepted 
out of the Act by Conſtruction of Law; for the Words of the Sta- 
tute are, That he that wilfully abſcnts himſelf, &c. 

r If a Duke, Earl, 6c. retain a Chaplain, and die, or are attaint- 
ed of Treaſon; or an Officer qualified to retain a Chaplain is removed 


from his Place, the Retainer upon the Statute is determined, and 
will not Excuſe Him from Reſidency. 


By the 28 H. 8. chap. 13. The Chancellor, Vicechancellor, Commiſ- 
ſary, Rulers of Colleges and Halls, Doctors of the Chair, and Read- 
ers in Divinity, and Clerg ymen under forty Years of Age, reſiding 
inthe Univerſity, and hearing Lectures, and doing Exerciſe in 5 5 

on, 


1 Cro 590. 


4 Rep. 118. 
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ſon are exempt from the Penalties of the 21 H. 8. [See 13 Fliz. 
chap. 20. 14 Elis. chap. 11. 18 Fliz.:chap. 11. 43 Eliz. chap. 9. 

By the above-mentioned Statute of the 21 H. 8. chap. 13. N 
Clerg yman can hold two Benefices with Cure of Souls, if the firſt to 
which he was inſtituted, or collated and inducted, be worth eight 
Pounds in the King's Books of Record, without Diſpenſation from 
the Archbiſhop of Canterbury, confirm d under the Broad Seal. And 
he that without Diſpenſation takes a ſecond, makes void the farſt 
ipſo facto. 


4 Rep 79. The Statute ſays, Inſtituted and Iaducted to the Second; but In- 
ſtitution is look d upon to be ſufficient, for otherwiſe the Act might 
be Eluded by Deferring the Induction. 

But by this Act there muſt be certain Qualifications neceſſary to ob- 
= tain fach Diſpenſation, as of Birth, Degree, to be Chaplain to the 
King, Queen, a Duke, Gc. Archbiſhop and Biſhop, or to a Dutcheſs, 
Marchioneſs, Counteſs, Baroneſs, being Widows (or married to any 
Perſon under the Degree of a Baron, though noble only by their firſt 
Marriage) or to other great Perſons by Vertue of the ſaid Statute, 
and the 25 H. 8. chap. 16. and the 33 H. S. chap. 28, By Reaſon of 
ſuch Qualifications one may purchaſe Diſpenſations to keep two Be- 

nefices. [ Sec of Ceſſion, poſt. and of the Nobility, chap. 4. 

4 Rep. 8g, If One hath his full Number of Chaplains allow'd to be Quali- 

90. fied, and retains One more, who obtains a Diſpenſation before Others 

124.839, are advanced, * His Diſpenſation to hold a dang" is not Good, 

" 4 Rep. 118, uf a Duke, Earl, (5c. retain a Chaplain and die, or is attainted 

9 of Treaſon before his Chaplain takes a ſecond Benefice, this Retainer 

to is determined: If he had taken a ſecond Benefice before his 
Death, Cc the original Retainer would have continued in Force, 
to qualify Him to enjoy the Benefices, which were once lawfully 
ſettled in Him. And this Retainer is good During his Life. One 
cannot Diſcharge His Chaplain if He purchaſes Diſpenſation, and is 
advanc'd by it to Qualify Another in His Place. 


Further, By the ſaid Statute of the 21 H. 8. chap. 13. No ſpiritual 
Perſon ſhall take to Farm any Lands, &c. in pain to forfeit ten 
Pounds for every Month he ſo continues the (ame, to be divided be- 
twixt the King and Proſecutor. And he fhall not (by himſelf or any 
other) buy to ſell again for Profit, any Cattle, Victual, or Merchan- 
dize whatſoever, in pain to forfeit treble the Falue thereof, &c. and 
every ſuch Bargain ſhall be void. [See the Statute at large.] 

By tbe 2& 3 Ed. 6. chap. 1. Fa Miniſter is diſturbed iz the Ex- 
erciſe of his Office in the Church; the Puniſhment upon Convittion is 
10 |. and upon N ment, three Months Impriſonment without Bail. 
[See the 1 /. GM. &. 1. chap. 18. Concerning the Diſturbance of 
Diſlenting Teachers, permitted by that Act of 'Toleration.] 


The Statutes concerning Leaſes by ſpiritual Perſons will be men- 
tioned in the Title Leaſes, Book 2. chap. 3.] 


Ey the 13 Eliz. chap. 10. If fraudulent Gifts of the Perſonal 
Eſtate, are made by Eccleſiaſtical Perſons, with Purpoſe to hinder 
their Succefſors from recovering Dilapidations againſt their Executors 

I 3 
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or Adminiſtrators ; the Succeſſors ſhall have like Remedy in the Eccle- 
ſiaſtical Court againſt the Grantee, as he might have bag againſt the 


Executor or Adminiſtrator of the Predeceſſor. 


Hy the 14 Eliz. chap. 11. All Money recover d for Dilapidations, 
ſhall b 


e imploy'd, within two Tears, upon the Building, in pain to 


forfeit double to the King. | See the 7 Ann. chap. 14. concerning Pa- 


rith Libraries. 


We have ſcen hitherto how one may be made a Parſon of a 
Church, with the Statutes relating to Reſidence of Parſons in their 
Cures, to Pluralities of Benefices, and to Farming of Lands, Gc. and 
Merchandizing by ſpiritual Perſons, and Diſturbing them in the Ex- 
erciſe of their Office, and concerning Frandulcnt Gifts to hinder a 
Recovery for Dilapitations, &c. I ſhall now ſet forth, How one 
may Ceaſe to be a Parſon. 

2, One may * Ceaſe to be a Parſon of a Church, 1. By Death. « Iaſt 120 4. 
2, By. Cefſion, which 1s by taking a ſecond Benefice with Cure of Souls, 4 Rep. 75476. 
contrary to the 21 H. 8. chap. 13, Gc. before-mentioned; Y or con- # 2 Roll. Abr. 
trary to the Canon Law, without Diſpenſation, when the firſt Bene- 381. 353- 
fice is under eight Pounds per Aunum. This is properly called Ceſ- 
ſion. Ceſſion is not made by taking a Deanery, Archdeaconry, Pre- 
bend, or Rectory with Vicaridge endow'd, becauſe they are not Be- 
nefices with Cure within the Statute, but particularly excepted. [See 


concerning Pluralities, 4 Rep. 75 10 79, 117.] 3. By Creation; for 


i; 


when a Parſon is made a Biſhop, his Benefice is void upon his 2 Con- 1 Cro. 526, 
 ſecration. See Of a Commendam, ante.| 4. & Reſiguation to the 527 


177. | . | r rt her oll. Abr. 
Biſhop, the immediate Ordinary, à in whoſe Diſcretion it is either to oY 


accept or refuſe the Reſignation. b Refzgro is not ſo proper a Term * 2 Cro. 63, 
in Law as Renuncio, Cedo, Dimitto. A Reſignation before a Nota- „ Roll. Abe. 
ry, without the Biſhop's Acceptation, does not make the Church void. 336 
The Notary can only atteſt the Reſignation in order to its being pre- 

ſented: It cannot be made upon Condition, becauſe it is a judicial 

Act. © A Donative muſt be reſigned into the Hands of the Patron. « jInft 344-2: 
[ See 31 Fliz. chap. 6. concerning Corrupt Reſignations.] 5. By De- 
privation, as upon Simon, contrary to the 31 Elis. chap. 6. 12 41m. 

chap. 12. [See of 4dvowſons, Book 2. chap. 2.] By maintaining any 

Foreign Power. [See 1 Eliz. chap. 1.] or any Doctrine contrary to 

the thirty-nine Articles of Religion, and perſiſting therein. [Sce 13 


' Eliz. chap. 12.] Or by neglecting to make the Declarations in the 


Church, and to read and to aſſent to the thirty-nine Articles there. 
[See the 13 Eliz. chap: 12. 14 Car. 2. chap. 4.) Or by neglecting to 
take the Oath of Abjuration within three Months after one enters on 


a Benefice. [See the 13 V. z. chap. 6. 1 Georg. chap. 13.] By Abſence 
of ſixty Days in one Year from a Benefice belonging to a Papiſt, in 


the Preſentation of one of the Univerſities, or if the Clerk preſented 
had Another Benefice with Cure. [See the 1 & M. chap. 26.] By 


uſing any other Form of Prayer, or Admi niſtration of Sacraments 


than what is contained in the Common Prayer Book, or by Refuſiug 

to uſe the ſaid Form, or by Depraving the Book of Common-Prayer à 6 Rep. 29. 
or any Part of it, upon a ſecond Conviction. ['See 1 Eliz. chap 2,] *; 33 
In all theſe Caſes the Parſon is Depraved, and the Benefice made, ST 


void by Statute Law, d where there needs not any Sentence Declara- 6 Rep 14. 
tory in the Eccleſiaſtical Court. © "There are alſo many Cauſes of p Rep. 49, 


De- Hob. 243+ 
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Vicar, 


Curate. 


rr q 


1 by the Canon Law, upon Sentence in the Spiritual Court, 


as for Adultery, Drunker neſs, Dilapidations, Gc. 

6. A Vicar (Vicarius, quaſh vice fungen: Rettoris) is the Prieſt of 
that Pariſh where the predial 'Tithes are appropriated : 'The Parſon or 
Rector has the predial Tithes to himſelf, At firſt a Vicar was a meer 
Curate to the Impropriator, temporary and removable at Pleaſure ; 
but by Degrees he got a ſettled Maintenance of Glebe, and ſome 
kind of 'Tithes, and now claims his Dues either by Endowment of 
the Impropriator, or by Preſcription, becauſe the Ordinary hath 
Power - pin his Alllowance. [See 15 Rich. 2. chap. 6. 4 H. 4. 
chap. 12. 

The Frechold of the Church, Church-yard and Glebe is in him; 
and in ſome Caſes he is eſteemed to have a Fee-ſimple qualified. In 
ſome Places the Yicar has got a Penſion from the Impropriator: 
But ſome Benefices that were formerly ſevered by Impropriation, 
have ſince been united, and all the Glebe and Tithes have been gi- 


ven to che Vicarage; and many Vicars have a good Part of the great 


Tithes, or a Leaſe of them upon reaſonable 'Terms from the Impro- 
priators. [See the 29 Car. 2. chap. 8. For Confirming and Perpetua- 
ting Augmentations made by Eccleſiaſtical Perſons, to ſmall Vicara- 
ges and Curacies; and ſee the 2 477. chap. 11. An Act for the Aug- 
mentation of the Maintenance of the Poor Clergy, &c. 12 Anm. Sefl. 1. 
chap. 4. Concerning the Endowment of Poor Vicarages and Chapel- 
ries in the Weſt-Riding of the County of Zork. 1 Georg. chap. 10. For 
the better Maintenance of the poor Clergy.] 


The Method of taking Holy Orders, Preſentation, Inſtitution and 


Induction to a Vicarage, or the Way of obtaining a Title to a Vica- 
rage by Collation, Union, and Commendam, is the fame by which a 
Parſon obtains a Rectory, Gc. and the ſame Methods are to be ob- 
ſerved in performing the Solemnities of Szbſcriptions, Oaths, &c. re- 
quired to ſecure the Title of a Parſon. But a Vicar over and above 
is to take an Oath of perpetual Reſidency, which the Biſhop may diſ- 
penſe with. The Statutes concerning Refrdence, Pluralities, Farm- 
ing and Merchandizing, Diſturbance of Miniſters in Execution of 
their Office, and concerning Dilapidationg. &c. alſo relate to them, 
as well as to Parſons; and one may Ceaſe to be a Vicar in the 
ſame — as a Parſon. [See therefore of Parſon throughout, 
anten. | | 

7. A Curate is he who repreſents the Incumbent (Parſon or Vicar) 
and officiates in his Stead; though every Clergyman that Officiates in 
a Church (whether Incumbent or Subſtitute) is in our Liturgy, &c. 


call'da Curate. He ought to be licenſed by the Biſhop or Ordinary : 


However he may recover his Salary for ſerving the Cure, though he 
has no ſuch Licence. [See the 28 H. 8. chap. 11. How the Curate is 
to be paid during the Vacancy of a Benefice upon a Sequeſtration, 
Cc. 1 Eli. chap. 2. 14 Car. 2. chap. 4. and ſee the 13 Elis. chap. 20. 
and Tit. Leaſes. 


There are Perpetual Curates as well as Temporary, where all the 


Tithes and Profits are impropriate, and no Vicarage endowd. The 


Impropriators are obliged to find them; and ſome of them have cer- 
tain Portions of Tithes ſettled on them. [See the 29 Car. 2. chap. 8. 
2 Ann. chap. 11. 12 Aun. Sfſ. 1. chap. 4, 1 Georg. chap. 10. above- 
mentioned, under the Title Yicars.] 

I | By 
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. By the 12 Car. 2. chap. 4. Cyrates muſt Subſcribe aud Declare he- 

fore the Archbiſhop, or Biſhop, &c. as Lecturer, upon pain of loſing 

their Places, and of being impri ſond three Months without Bail. 
By the 12 Ann. Seſſ. 2. chap. 12: If any Rettor, or Vicar, preſents 

any Curate to the Biſhop or Ordinary to be Licenſed to ſerve the Cure 

in his Abſence; He ſhall appoint under His Hand and Seal (before 

He grants ſuch Licence) a Stipend not exceeding 50 l. Annum: 
nor 7 than 20 l. to be paid at ſuch Times as He ſhall Think fit: 
And upon Non-payment of the ſaid Stipend, He may Sequeſter the | 
Profits of the Benefice until Payment "hal be made. 


Every Parſon, Vicar, or Curate, hath a Pariſh-Clerk under him, JOnrarh Clerk 
who was formerly a real Clerk in Orders, tho' now he is generally a | 
, Layman. He is the Aſſiſtant to the Parſon, Vicar, or Curate, in 
performing Divine Services: f He is choſen by the Miniſter for the * Can. 91. 
Time being, unleſs there is a Cuſtom that the Pariſhioners or Church- 
Wardens ſhould appoint him ; becauſe the Cuſtom is temporal, and 
cannot be alter'd by a Canon. He ought to be depriv'd by him that 
plac'd him in the Office; 8 but if he is unjuſtly deprived, a Ma7da- 5 Ventr. 
Mus Will lie to the Church-Wardens to reſtore him, as it will lie to 143, 153. 
the Biſhop or Archdeacon to ſwear him when he is elected. The Law : Koll. Abr. 


05 


bo” 


looks upon him as an Officer for Life, and one that hath a Freehold ** 
in his Place, and not as a Servant ; and therefore will not ſuffer the 
[ Eccleſiaſtical Court to deprive him, but only to correct him for any 
: Miſdemeanor by Eccleſiaſtical Cenſures. The ſame Law is with Re- 
ſpe& to a Sexton that has a fix d Salary. | 
5 Thus much of the Clergy; which is fit to be known by the Stu- 
- dents of the Common Law, tho' many Caſes relating to them are 
> triable in the Eccleſiaſtical Courts. | | 
2 II. The Laity (from Aa, the People) are the People eſpecially ſo of the Laity. 
q call d as diſtinct from the Clergy. 0 
Ff 
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CHAP. IV. 
, Of the Nobility and Commonalty. 
e N Perſon in his Cie Capacity is moreover either of the h Nobili- . rag. 16 b. 
8 411. ty or Commonalty. . . 186. b. 
„ I. i The Nobility or Peers of the Realm are divided into Barons, Or the No. 
Lf Viſcounts, Earls, Marqueſſes, and Dukes. All the Nobility are Ba- biliry. 
rons or Peers. They are called k Barons by Reaſon of a Barony or IIS. 

A Lordſhip held by ſome Service in Chief of the King; not that every' * 7 
* one that has a Barony is a Lord of Parliament; for he muſt more-' 
* 8 over be called by Writ to Parliament. Every Barony in ancient Time 
I . was held by Grand Serjeanty. They are called Peers (Pares) be- 
4 = cauſe in all publick Affairs they are equal as to their Votes in Parlia- l 

= ment; tho' there is a Difference of Degrees in reſpect of their Dig- | 
y 3 nities. ee eee. | 
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11 Iaſt. 16. 
a, & b. 110.8. 


m 1 Inſt. 9. b. 
16. a. & b. 


n Inſt. 16. b. 


® Inſt. 16. b. 
2 Inſt. 48. 


P Inſt 9. b. 


1 1 Inſt.16 b. 
gRep 97,98. 


r 1TIoſt 165 2, 


* 1Inft. 16. b, 
2 Inſt. 50. 
6 Rep. 53. 


t 1 Inſt, 16.b. 
2 Iaſt. 48. 

I laſt. 16. b. 
5 Rep. 35. 
6 Rep. 53. 

7 Rep. 15. 
9 Rep. 31. 
*laſt. 70. b. 
97. a. 110. 3. 
134. b. 


Lit. 1763. 

1 Iaſt. 109. a. 
2 Inſt. 5, 6. 
3 Lev. 401. 
? IInſt. 9. a. 


One may have a Title of Nobility and Dignity by Creation, De- 
ſcent, or by Preſcription. 

1. By Creation either by Writ, or Letters Patents. m By Mit is 
the moſt ancient Way, and gives a Fee-{imple in the Barony without 
Words of Inheritance, (viz.) To Him and his Heirs. Yet the King 
may limit the general State of Inheritance to Heirs male, or to the 
Heirs of the Body. u As ſoon as he fits in Parliament by Vertue of 
this Writ his Blood is ennobled, and he is a Peer. But it He dies be- 
fore He fits in Parliament, He is not ennobled. The Bare Direction and 


Delivery of the Writ hath no Effet. By Sitting in Parliament, His 


Blood is ennobled to Him and His Heirs Lineal. But Creation by 
Letters Patents is the ſureſt Way, and good, tho he never fit in Par- 
liament. Yet he muſt have the Inheritance in this Caſe limited by 
p apt Words, as to Him and his Heirs, or the H:irs male of his Body, 
or the Heirs of his Body, &c. otherwiſe he hath no Inheritance. 


q The King may create either Man or Woman Noble for Life only, 


but not for Years ; becauſe then the Nobility might go to Executors 
or Adminiſtrators. Nobility alſo may be granted for Life to another 
by Act of Law only; as if a Duke takes a Wife, ſhe is Dutcheſs in 
Law by the Intermarriage. So if a Marqueſs, Earl, Gc. 

2, By Deſcent, as when Nobility comes down from the Anceſtor, 
and is enjoy'd by Right of Blood. * The Dignity of an Earl may 
deſcend to a Daughter, if there is no Son; and if there are many 
Daughters and no Son, the Poſſeſſions of the Earldom ſhall be divided 
amongſt the Daughters, but the King ſhall diſpoſe of the Dignity to 
which Daughter * pleaſes, by Reaſon of the Incertainty, and ſhe 
ſhall be a Counteſs. 


A Woman Noble by Deſcent, marrying one that is under the 


Degree of the Nobility remaineth noble. But if ſhe was noble by 
Marriage only, ſhe loſcth it if ſhe marry one that is under the De- 
grce of the Nobility ; not if her ſecond Husband is noble, and infe- 
rior in Dignity to her firſt Husband. [See Of Trial in Criminal Ca- 
ſes, Book 4. chap. 5.] 


By the 25 H. 8. chap. 22. The N of the Crown is deſcendible 
to the eldeſt Daughter alone, and to her Poſterity. 


3. By Preſcription; as thoſe that have continued Barons beyond 
the Memory of Man. | 

A Duke, Earl, &c. of * another Kingdom are not ſued by thoſe 
Names here. Duke or u no Duke, Earl or no Earl, Baron or no Ba- 
ron, ſhall be tried by the Kings Writ, or the Record of Parliament, 
and not by a Jury: But Dutcheſs or no Dutcheſs, (7c. by Marriage, 
ſhall, as a Matter of Fact, be tried by a Jury. 

* But there are Barons by Succe ſſin, and thoſe are the Biſhops, 
who by Vertue of ancient Baronies held of the King (into which the 
Poſſeſſions of their Biſhoprick have been converted) are call'd by 
Writ to Parliament, have always had Place in the upper Houſe, and 
are call'd Y Lords Spiritual: But there are no Feudal Baronies, or Ba- 
ronies by Tenure at this Day. The 'Temporal Poſſeſſions of Biſhops 
are held by their Service to attend in Parliament, when call'd; and 
that is in the Nature of a Barony. The Biſhops of 2 J/ales are Lords 
of Parliament as the Biſhops of England; and all the Biſhops foge- 
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ther make one of the 4 three Eſtates in Parliament, and are fo ac- *4 Ind, 1, 2. 
counted in ſeveral Statutes. [See 1 Fliz. chap. 3. 8 Elia. chap. 1, Ventr. 325 


Sc.] But tho' the Biſhops are Barons and Lords of Parliament, and 
are call'd by the King's Writ, and have a Vote there, b yet they ſhall * 3 laſt. zo. 


not be tried by the Peers, becauſe they do not fit in Parliament by S. P. C. 153. 


Reaſon of their Nobility, But by Reaſon of their Baronies, which 
they hold in Right of the Church; as ſome Abbots did heretofore, 
and yet were not to be tried by the Peers, but by a Jury. They are 
to be tried by the Country, 7. e. by a Jury, for that they are not of 
the Degree of the Nobility. And when one of the Nobility is to be 
tried by his Peers in Parliament, the Spiritual Lords muſt © withdraw e Ing. 31. 


and make their Proxies; becauſe by the Canon Law they ought not 2Inſt. 586, 


to _ any one to Death. [But O. and ſee the 25 Ed. 3. Star. 3. 57 
chap. 6. 

We may add that there may be Peers alſo by Ofce, as Lord Keeper, 

ord Privy-Seal, Lord Treaſurer. But when the Office is determin'd, 
there is an End of their Peerage. | 

Let us now examine what the Law ſays particularly to the Caſe 
of Nobility. 

A Peer ſhall not be d arreſted upon mean Proceſs, or upon Exe- 46 Rep. 52, 
cution for Debt or 'Treſpaſs, becauſe he is preſumed to attend the King 53; 
and the publick Affairs; and becauſe the Law does prefume that he ? 9. 
hath ſufhcient Lands in which he may be diſtrained: But he may be 
arreſted or apprehended in criminal Caſes. Neither is an Exigent 
awardable againſt a Peer in Civil Caſes. If a Peer of the Realm is 


' Plaintiff or Defendant (whether Lord Spiritual or Temporal) a 


© Knight muſt be return'd of the Jury. Peer is not to be put on er lafl. 5 b. 
aries. If he is Defendant in a Court of Equity, he is not ſcorn to 
is Anſwer, but anſwers upon his Honour, as upon the Trial of a 
Peer. But when he is a * Witneſs upon a Trial, he ought to be « , Rep. 49. 
ſworn [How a Peer ought to be tried in High-'Treaſon, Petit-Trea- 3 Inft. 29. 
ſon, Felony, Gc. ſee of the Court of the Lord High Steward, Book 4. 
chap. 1. and of Trial in Criminal Caſes, Book 4. chap. 5.] 


By Weſtm. 1. chap. 34. None ſhall report any falſe or ſlanderous 
News or Tales whereby Diſcord may ariſe betwixt the King and his 
People, or between the Great Men of the Realm, on Pain of Impri- 
ſonment, till he produce the Author. | See 2 Inſt. 225, Go.] 

By the 2 Rich. 2. chap. 5. None ſhall deviſe or tell any falſe News, 
Lies, &c, of Prelates, or Lords, or of the Chancellor, Treaſurer, 
Privy Seal, Steward of the King's Houſe, Fudges, &c whereby any 
Diſcord or Slander may ariſe, or Miſchief come to the Realm, on 
Pain of Puniſhment, as is ordain'd by Welt. 1. IN 

By the 12 Rich. 2. chap. 11. VThen one hath told falſe News, 
Lies, &c. contrary to the 2 Rich. 2. chap. 5. and cannot produce the 
Author, and is nk 25 impriſond, he ſhall afterwards be puniſhed 
by the King's Council, notwithſtanding the Act of Welt. 1. 


The Statute of Scandalum Magnatum is a s General Law, of « , Rep. 13. 
which the Court is to take Notice. | 


If the Slander is publiſhed in a Libel, the Party may be h indicted, „; Rep. 125. 
fined and _— But the Action of Scandalum Magnatum is u- 
t upon the 2 Rich. 2. chap. 5. tam pro Domino Rege 
2 quam 
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ae pro ſeipſo, in the Name of the King and the Party; the King 
ing concerned in the Credit of Great Men, who act by his Autho- 
rity; ſo that the Plaintiff recovers Damages upon this Statute for 
the Wrong, and the Defendant is impriſon'd on the Statute of Jeſt. 
upon the King's Account. The Words in ſuch Caſes ſhall be taken 
i xVentr. 60. in the worlt Senſe ! to preſerve the Honour of Great Perſons. Yet a 


1 Eev.277- Defendant may k juſtify in a Scandalum Magnatum, ſetting forth 


k 4 Rep. 13, 
the ſpecial Matter. 


1 
' 2 oft, 495 Theſe Statutes extend only to | extrajudicial Slanders; and ſo it is 
4 Rep. 14,15. 

I . 

3 in a Court, no Action de Scandalis Magnatum lieth. 


Hob. 35. | 

By the 1 H. 5. chap. 5. If a Peer is a Duke, Marqueſs, and an 
Earl, &c. he muſt be named in legal Proceedings by the worthieſt 
Name of Dignity, (viz.) By the 9 of Duke, &c. 

By the 21 H. S. chap. 13. J Duke may have fix Chaplains, a Mar- 
queſs and an Earl five, a Viſcount four, a Biſhop ſax, a Baron three; 
every Dutcheſs, Marchioneſs, Counteſs and Baroneſs, (being IWidows, 
&c.) two. [See 4 Rep. 89, 90, 117, 118, 119.] 


By the 31 H. S. chap. 10. The Precedency of the Nobility, Lords of 


Parliament, and of the Great Officers is ſettled and determined. 
Of hs ow II. The Commonalty are divided into ſeveral Degrees, as Knights, 
monairy. 


is a Peer to the other, tho' there are ſeveral Degrees; So it is of the 
Commons. 

"Int. 74 b. I. m A Knight is of five Kinds, (oiz.) Knight of the Garter, 

2 Inſt. 594, Knight Baroxet, Knight Banneret, Knight of the Bath, and Knight 

125 Backelor. All theſe muſt have their Honours by Creation, except 
Baronets, who may be by Deſcent. One who was a Baronet by De- 
ſcent, Levied a Fine of his Honour to Another, who enjoy'd it, and 
took Place in Seniority from the Date of the Patent, as if it had been 
Granted to His Anceſtors. 32 Car. 2. A Knight Bachelor is termed 


4 Inſt. 3. in Law Mites, for n Eques Auratus is not uſed; “ therefore in Writs 


*2 Inſt. 394. and Indictments he ought to be ſo named. [See the. 2 Laſt. 593, Oc. 
17 Car. 1. chap. 20. 


"= — 9 2 P Fiſquire (Armiger) is a Name that is frequently uſed in divers 


1 latf. 16. b. Acts of Parliament to denote an Eſtate and Degree. All Dukes, 


Marqueſſes, Earls, Viſcounts, and Barons of other Nations, or which 


are not Lords of Parliament, are to be named E/quires. If Knights, 
they are to be termed Militeg. The Sons of all the Peers and Lords 
of Parliament are in Law Eſquires in the Life of their Fathers. And 


42 Inſt. 596, the 4 cideſt Son of a Knight is an Eſquire. | | 


* A Foreign King, being in Euglaud, muſt ſue and be ſued by the 


Name of King. 
r 2Inſt. 59g, 3+ A Gentleman is he that beareth a Coat of Arms. There is 
667, 668. but a {mall Difference betwixt an Eſquire and a Gentleman. There 
may be Gentlemen by Office and Reputation. And if one is ſo repu- 
ted, he may be call'd ſo in legal Proceedings. But if he is named ro- 


man, he cannot abate the Writ, as a real Gentleman may. If a Gen- 


tlewoman is named Spxſter inſtead of Generoſa in any Original Writ, 


Appeal, or Indictment, ſhe may abate and quaſh the fame. In other 


| Caſes, Widow, or ſingle Woman, are good Additions, 


2 He 


f Abr at Common Law. For tho the Charge be falſe which is alledged 
4: 


Fſquires, Gentlemen, and men. And as every one of the Nobles 


— 
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He that hath taken a Degree in oùr Univerſities, may be named 
by that Degree. And if he hath taken Holy Orders, he may have 
the Addition of Clerk. 

4. f Teoman in legal Underſtanding is chiefly a Freeholder that c tag. 668. 
may ſpend Forty Shillings per 4727 um. This Degree is apply'd only 
to Men, not to Women: But it comprehends all under the Degree of 
Gentlemen, as Citizens, e Burgeſſes, (i. e. Men of Trade) Day-La- * : Inft. 80. a. 
bourers,. Beggars. u Citizen and Burgeſs are no ſuſhcient Additions * 2 laſt. 663. 
in Writs, Gc. becauſe they are too general. ['See of Vite, Book 4. 
chap. 4. and the Statute of Additions, 1 H. 5. chap. 5. and the Expo- 
ſition on the Statute, 2 Iuſt. 665, c.] 

The Addition of Eſquire, Gentleman, Yeoman, Gc. is no part of 
the Name, but Additions at pleaſure. 


3 


Of Thoſe that are amongſt the Nobility and Commonalty 
in the Military State. 


* W HEN the Courts of Juſtice are open to diſtribute Juſtice to Of the Mili 
all, it is ſaid to be a Time of Peace. But when by Inva- 47 State. 


ſion, Rebellion, &c. the peaceable Courſe of Juſtice is ſtopt, then it *1 loft. 249 
is ſaid to be a Time of War. 'This ſhall not be tried by a Jury, but 


by the Records and Judges, whether Juſtice at ſuch a 'Time had her 


equal Courſe of Proceeding or no? For Time of War doth not on! 
give Privilege to them that are in the War, but to all others within 
the Kingdom. | See Book 2. chap. 2. of Uſurpation.] | 
The Military State includes the Soldiery by Land and Sea. But it 
muſt be obſerved, that in Time of War particular Orders are always 
made for the due Order and Diſcipline of Officers and Soldiers, and 
for the Regulation of the Army and Navy; which we muſt conſult 
upon all Emergencies, and not expect many ſtanding or perpetual 
Laws on that Account. | 


But it appears in our Books, Y that if any one in Commiſſion in » ; Iaft. 32. 


Time of Peace put to Death any Man by Colour of Martial Law, 


it is Murder, and againſt Magna Charta, chap. 29. But Temporary 
Acts of Parliament have of late enabled our Kings to hold Courts 
Martial in Time of Peace, Oc. the laſt of which ſhall be mention'd 
in its Order. 


The chief $tazwtes relating to the Army and Navy are as follow: 


By the 7H. 7. Chap. 1. and the 3 H. 8. chap. 5. It is Enacted, That 
Fa Captain ſhall not have the whole Number of his Soldiers, or not 


pay them their due Mages within fix Days after he hath received 


them, he ſhall forfeit all his Goods and Chattels, and ſuffer ng ſon- 


ment. And it is made 2 Felony without Clerg y for a Soldier, (not be- : 6 Rep. 25. 
ing 3 Cro. 71. 


— ——_ 


* In Republica maxim# Conſervanda ſunt Fara Belli. 2 Inſt. 38. 


— 


- 
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6 Rep. 27. 
3 Inſt. 86. 


ing a Captain) retained in Mages, or taking any Preſt to ſerve the 
King upon the Sen, or upon the Land beyond-ſea, to depart fromihis 
Captain without Licence. See the 11 H. 7. chop. 18. 

By the 2 and 3 Ed. 6. ch. 2. It is Felony without Benefit of Cler- 
gy for a Soldier retained, to depart without Licence of his Com- 
mander. * But this Part of the Act doth extend only to a Soldier 
that departeth after he hath ſerved the King in his Wars. [See of 
Felony, Book 3. chap. 1.) | 

The Officer that receives more Wages for Soldiers than he ought, 
and doth not every Month (by a Note in Writing) acquaint the Sh 
ſurer of the Army with every Soldier's Entry, Death, or Departure, 
ſhall forfeit five Pounds to the King, laffer one Month's 'Impriſon- 
ment, and loſe his Place. [See more in this A& concerning Com- 
miſſioners and Captains, Licenſes of Soldiers to depart, and concern- 
ing the Puniſhment of a Soldicr that makes away his Horſe or Arms.] 

By the 4 and 5 Ph. N M. chap. 3. F any Perſon being ccmmand- 


ed to muſter, doth abſent himſelf (having no lawful Excuſe) he ſhall 


ſuffer ten Days Impriſonment, unleſs he will agree to pay forty 
Pounds for a 15 ne. gh if any Perſon anthorized to lew * 
Soldiers ſhall take any Reward to diſcharge or ſpare any from the 
ſaid Service, he ſhall forfeit ten Times as much as he ſhall ſo take, 
&c. And a Captain or other Officer which doth not pay the Soldier his 
IWages, &c. ſhall forfeit ten Times as much as he 1225 take, &c. aud 
to the Soldier three Times as much as he ſhould have paid to him. 
Offences committed during tbe Time of Service ſhall be heard and dc- 
termin'd by the chief Commander. 


[See the 31 Elia. chap. 4. The Puniſhment for Imbezzilling the 
King's Armour, Ordinance, Victuals, (provided for Soldiers) to the 
Value of twenty Shillings.] [See alſo the 9 & 10 JV. 3. chap. 41. 
1 Georg. chap. 25.] 


By the 43 Eliz. chap. 3. The moſt Part of the Fuſtices of the 
Peace yearly in Sctſſions have Power to charge every Pariſh towards 
a weekly Relief of maimed Soldiers and Mariners. | 

A Soldier or Mariner that begs, or counterfeits a Certificate of his 
chief Commander, ſhall ſuffer Puniſhment as a common Rogue. | See 
the 12 Ann. chap. 23.| 

By the 3 Jac. 1. chap. 4. F any one goeth beyond-ſea, to ſerve fo- 
reign Princes, not having taken the Qath of Amon before he goes, 
it i Felony. [See 12 Ann. SI. 2. chap. 11. and ſee of Felony, Book 3. 
chap. I.] If he is a Gentleman or Officer that is going to ſerve a fo- 
reign Prince; he muſt be bound with two Sureties not to be reconciled 
to the Pope, or to conſent to any Conſpiracy againſt the King ; or elſe 
it is Felouy. [See 7 Georg. chap. 6 poſt. For the Puniſhment of Sol- 
diers of the Popiſh Religion. ] 


See the 13 Car. 2. chap. 6. 13 & 14 Car. 2. chap. 3. 15 Car. 2. chap. 4. 
1 Georg. chap. 14. Concerning the Militia, or for Ordering the For- 
ccs in the ſeveral Counties of this Kingdom. | 

Sec the 13 Car. 2. chap. 9. 3 Georg. chap. 13. 6 Georg. chap. 19. 


For the Orders for the better Government of the Navy, @c. 
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. 


Ch. 5. Laws of England. 47 


y the 29 Car. 2. cha, 3. Soldiers in actual Military Service, and 
Mariners at Sea, may diſpoſe of their Perſonal Eſtates, as before the 
making of that Att, with Reſpett to their er. Wills and Re- 

- eocations of Mills in Mriting. [See the 22 & 23 Car. 2. chap. 23.] 

By the 31 Car. 2. chap. 1. No Soldier ſhall be quarter d upon any 
Perſon or Inhabitant without his Conſent. And every ſuch Inhabitant 
may refuſe to quarter any Soldier, notwithſtanding any Order what- 
ſoever. [See the Petition of Right. 3 Car. 1. chap. 17.] 


[See the 5 & 6 M. & M. chap. 25. 11 & 12 V. z. chap. 7. 10 Ann. 
chap. 10. and 4 Georg. chap. 11. 6 Georg. chap. 19. For Trial of 
Crimes and Miſdemeanors at Sea. See Book 4. chap. 1. Of the Ad- 


miralty Court, in Fine; and Of the Court by Commiſſion according 
to the 28 H. 8. chap. 15.] 


Ay the 7 & 8 W. 3. chap. 21. All Regiſtred Seamen are exempted 
From ſerving upon Furies, or in the Militia, or in any Pariſh Office, 
tnleſs They declare Themſelves willing to ſerve. ¶ See further for the 
Increaſe and Encouragement of Scamen in this Statute.] 


[See the 8 & 9 V. z. chap. 23. 2 Ann. chap. 6. 4& 5 Ann. chap. 9. 
Concerning Apprentices to Seamen. See the 9 & 10 . 3. chap. 41. 
4& 5 Ann. chap. 16. 1 Georg. chap. 25. Concerning Seamen's Wa- 
ges, Gc. And Diſturbances by Seamen on Pay-days, Gc.] 


By the 10 & 11 W. z. chap. 11. Officers and Soldiers who ſerved 
King William, may exerciſe Trades. [See 12 Ann. chap. 13. 

By the 1 Ann. chap. 9. Captains and Mariners belonging to Ships, 
deſtroying the ſame to the Prejudice of the Owners or Merchants, 
ſhall 22 Death as Felons. [See 12 Ann. Sefſ. 2. chap. 18. 5 Georg. 
chap. 22. and Felony. Book 3. chap. 1.] 5 

2 the 12 Ann. chap. 3. Soldiers, Mariners or Sea-faring Men 
wandering abroad and begging, ſhall be deem'd Rogues and Beggars, 
2 licenſed by ſome Teſtimonial or Writing under the Hand and 
Seal of ſome Fuſtice of Peace, ſetting forth the Time and Place of 
his or their Landing, and the Place to which they are to paſs, and 
limiting the Time for ſuch their Paſſage. 


2 See I Georg. chap. 47. The Puniſhment of ſuch as endeavour to 
MW perſwade Soldiers to deſert. 
5 See 3 Georg. chap. 13. For the better Regulating of Pilots for 
Conducting Ships from Dover, Deal, and the Iſle of Thanet up the 
Rivers of Thames and Medway. 5 
% Lhinted before, that there were Temporary Acts made from Time 
: to Time to enable the King to hold Courts Martial in 'Time of 
, Peace as well as War. Accordingly with other Matters relating to 
the Army, 


By the 7 Georg. chap. 6. Care is taken For Puniſbing Mutiny 
and Deſertion, amd for the better Payment of the Army and their 
Quarters; and hereby the King is enabled to grant Commyiſſions, &. 
to call a Court Martial, &c. As alſo, by that Ati buying a Soldier 
Arms, Cloaths, Furniture, &c. belonging to the King, deſtroying any 

Game, 


tat 
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Game, Poultry, Fiſh, or any Game of the King is puniſhable. And 
Proviſion is made by the ſaid Act againſt Soldiers of the Popiſh Re- 
ligion. Concerning the Quarters of Soldiers in publick Houſes and 
in private Houſes with the Owners Conſent, Payment for their 
Ouarters, Carriages of the Forces upon their March, Protection 
from Arreſt of the Perſon of a Soldier in Civil Canſes, &c. and the 
Authority and Duty of the Fuſtices of the Peace, Conſtables, &c. 
is thereby declared. 
But this Act does abt exempt Officers or Soldiers from the ordinary 
Proceſs of the Law, nor extend to the Militia. This Act ends the 
T'wenty-fifth of March, 1722. [See Of Felony, Book 3. chap. 3.] 


48 An Inſtitute of the 


— 


» 2Inft. 597g, b No One above the Age of 60 ought to be preſſed for a Soldier. 
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Of a Perſon as Maſter of a Family, Husband or Wife, 
Parent or Child, Anceſtor or Heir, Landlord or Te- 


nant, Guardain or Minor. 


AVING ſhewn a general Diviſion of Perſons in Reſpe& of their 
7 Civil Capacities, as the King and Subject; and of Subjects, as 
they are either of the Clergy or Laity, Nobility or Commonalty, or 
BM of the Military State; I proceed to give an Account more particu- 
' larly of Perſons that are in Civil or Relative Capacities z as a Maſter 
; of a Family, Husband or Wife, Parent or Child, Anceſtor or Heir, 
i Landlord or Tenant, Guardian or Minor. And then in the next 
Chapters of this Book, I ſhall give an Account of ſome Publick Of- 
| ficers, and of Corporations, which are particular Perſons in the Eye 
. of the Law, and ſo conclude my Obſervations upon the firſt Object 
; of our Laws, (pig, ) The Perſons in our Commonwealth 
; A Perſon therefore in a Cipil Capacity may be further conſidered, 
Ofa Miſtec I. As a Maſter of a Family; where I ſhall underſtand the Word 
ot a Family. Family in a large Signification, including not only the Kindred, but 
Apprentices and Servants, under the Maſter of it. | 
1. As for the Kindred. The Maſter of a Family may be conſi- 
dered as his Kindred are related to him, tho' not of the ſame Houſe : 
* 11oft. 23. b. Kindred are a certain Body of Perſons, of Kin to each other. © The 
Kindred is diſtinguiſh'd by Lines either Aſcending, Deſcending, or 
Collateral, with Reſpe& to him. The aſcending Line is from Son 
to Father, and ſo directly upwards. The deſcending Line is from 
Father to Son, and fo directly downwards. The collateral Line is 
between Brothers and Siſters, and the reſt of the Kindred upwards 
and downwards, a-croſs, and amongſt themſelves. Now to know the 
Degrees of Kindred, there are four Rules; 1. 4 Perſon added to a 
Perſon in the Line of Conſanguinity maketh a Degree. As in the 
aſcending Line, take the Son and add the Father, and it is one De- 
gree aſcending; then add the Grandfather, and it is a ſecond Degree 
yy 3 aſcending. 


2 
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aſcending. 2. If there are many Perſons, take away one, and you 
have the Number of Degrees. For if there are four Perſons, it is 
the third 7%, ay if five, four Degrees. As in the deſcending Line, 
take the Father and add the Son, and it is one Degree ; then take 
the Son and add the Grandchild, and it is the ſecond Degree, &c. 
wherein obſerve that the Father, Son, and Grandchild, tho' three 
Perſons, yet make but two Degrees. z. In every Line the Perſon 
muſt be reckoned from whom the Computation is made. For Example, 
If the Queſtion is in what Degree the Sons of two Brothers ſtand, 
we muſt begin from the Grandfather and deſcend to one Brother, 
which is one Degree ; then deſcend to his Son which is a ſecond De- 
gree ; then deſcend again from the Grandfather to the other Brother, 
which is one Degree ; then deſcend to his Son, which is the ſecond 
Degree. 'Thus reckoning the Perſon from whom the Computation 
is made, it appears there are two Degrees, and that the Sons of two 
Brothers are diſtant from each other two Degrees. For in what De- 
gree either of them is diſtant from the common Stock, the Perſon 
from whom the Computation is made, they are diſtant betwixt 
themſelves in the ſame Degree. This is the Way when the Kindred 
are equally diſtant from the common Stock. But if they are not 
equally diſtant, then, 4. In what Degree the moſt remote is diſtant 
from the common Stock, in the ſame Degree they are diftant betwixt 
themſelves ; and ſo the moſt remote maketh the Degree, Thus I and 
the Grandchild of my Uncle are diſtant in the third Degree ; for the 
Grandchild of my Uncle is diſtant three Degrees from my Grandfa- 
ther, the neareſt common Stock. | 

The Common Law agrees in its Computation with the Civil and 
Canon Law as to the right Line; and only with the Canon Law as 
to the collateral Line. [See my New Inſtitute of the Civil Lat with 
Notes, &c. Book 1. chap. 2. 


2. Apprentices and Servants may be under the Government of the 
Maſter of the Family. 
1. Apprentices (from Apprendre, to learn) ſignify thoſe that are 
bound by Indenture (with their own Conſents, or by the Agreement of 
their Friends) to ſerve Men of Trade, &c. for certain Years, upon 


Condition that the Maſter ſhall in the mean Time inſtruc them in 
5 their Art or Myſtery. 
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Ey the 5 Eliz. chap. 4, . 43. Apprentices ſhall be bound by their 
Indentures, notwithſtanding their Non-age of T weiity-one Tears. 
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They ſhall be bound by their Indentures to ſerve their Maſters, ſo 
as to be puniſhed for Misbehaviour, Gc. but not to entitle the Maſter 
to bring an Action againſt them for Breach of Covenant ; 4 except in 4 Danvers 


London, where the Apprentice is above fourteen Years of Age. But A Tit 


: : of 
it hath been adjudged, © that, notwithſtanding the Cuſtom, a colla- Re. 


teral Covenant ſhall not bind an Infant. Some Friends are uſually * 1 Cro. 652. hg 
bound for the Apprentice in the Country. [See 8 Ann, chap. 9. Con- nn. ll. 
cerning Rates on Monies given with Clerks and Apprentices, Gc.] 
Apprentices to Trades and Hucbandry ought to be regulated by 
the 5 Elis. chap. q. where it is ſet forth, ho may take Apprentices, 
and Who not. But ſee 5 & 6 M. & M. chap. 3. relating to Weavers 


v of Cloth, &c.} Who ſhall be compelled to ſerve in Trades : The Man- 


C 
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ner of Puniſhing and Diſcharging of Apprentices ; and How long 
they muſt ſerve. © Therefore ſee at large the 5 Elia. chap. 4. 

Upca this Statute g. 35. there have been frequent Debates, as 70 

the Manner of Puniſhing and Diſchargins of Apprentices. For up- 

on that Section it is queſtion'd, whether * uſtices in open Seſ- 

ſions have not Power of Diſcharging Apprentices upon Complaint of 

the Maſter, as well as upon Complaint of the Apprentice? tho' the 

Statute ſaith, If Default ſhall be found in the Apprentice, then the 

ſaid Juſtices, &c. ſhall cauſe ſuch due Correction and Puniſhment to 

be ui niſtred to him, as by their Miſdom and Diſcretion ſhall be 

fr Szund. thought meet. f But it is generally allow'd in Practice, that at their 
Wiott 174. Diſeretions, they may corrett or diſcharge him by Original Order. 

i Mod. 287. And it ſcemeth that by the 7 Fac. 1. chap. 4. one Juſtice of Peace 

may ſend him to the Houfe of Correction as an, idle and diſorderly 

Perſon, if the Apprentice is in Fault, tho' this cannot be done by 

the 5 Elig. | 

There have been alſo many Debates upon g. 31. of that Statute, 

where it is made unlawful for any Perſon to exerciſe any Craft or 

Myſtery now uſed, (viz. at the making of 5 Elis. chap. 4.) except 

they have been brought up therein ſeven Tears as an Apprentice, &c. 

or to ſet any Perſon on Work in ſuch Myſteries, except he ſhall have 

* 11 Rep. 53, beer as an Apprentice, as aforeſaid, &c. 8 Now at the Common 

if. 211. Law any one might uſe what Trade he pleaſed. But to prevent 

Unskilfulneſs in Trades, the Statute of the 5 Eliz. chap. 4. was 

made to reſtrain them. It is allowed that ſeven Years Service requi- 

red in any Craft or Myſtery, does not extend to the getting of a 

Livelihood by meer Labour, where there is no Craft or Myſtery. 

" x Ventr. And it is ſaid, h That tho' Brewers and Bakers require Skill, yet 

1 326, 346 they are not within the Act. And it hath been adjudged, that a 

5 8 Rep. 129, Perſon ſerving as an Apprentice for ſeven Years (tho not bound) may 

130. exerciſe his Trade, and ſet others to Work therein: In ſhort, this 

ö Clauſe is not to be favoured any further than the Words do expreſsly 

[4 direct; and therefore the Statute extends to Crafts and Myſteries then 

; | 


- 
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uſed, at the making of the Act, and not to new Arts and Myſteries 
a fince invented. For the Words are Craft, Myſtery, or Occupation 
| NOW zſed, &c. [See 11 Rep. 54.] 
| It muſt be expreſsly proved, that he that did not ſerve as an Ap- 
prentice, did himſelf work at the Trade in a Corporation or Mar- 
| ket-Town, or ſet others to work, and make Gain by it: For the Act 
: rVentr. 5 does not extend to ! Villages, or forbid any one to exerciſe a Trade 
: 32 2 k Hripately in his Family, as to bake, brew, trim and ſhave, Gc. 
13 Rep. 11. The Penalty in this Clauſe of the Act is to be recovered by Indict- 
12. ment or Information (but without Coſts) in the proper County where 
the Offence is committed, according to the 31 Elis. chap. 5. 21 Jac. I. 
i 1 Ventr. 8, Chap. 4. I But theſe Statutes do not extend to an Action of Debt; 
9.364. for that cannot be brought before ſuch Juſtices as are named in the 


4 2 ey Act; whereby the Statutes may be eluded. Jdeo' O. 


3 Lev. 71. n An Apprentice cannot be ſent out of Eugland, unleſs the Nature 
* Hob. 134. of his Service does require it. 
As an Apprentice cannot be made without Writing, ſo he cannot 


Polt. ch. 38. be n diſcharg'd by his Maſter without Writing under his Hand, and 
pag. 121. with the Allowance of one Juſtice, | 
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Ch. 6. Laws of England. — 


If any Maſter dies, the Apprentice gocs to the Executor or Admi- 
niſtrator, to be maintain'd, if there be Aſſets. But the Executor, (5c. 
may bind him over to another Maſter for the remaining Part of his 
Time. ® By the Cuſtom of the City of London, an Apprentice may e Danvers 
be turned over from one to another; and he to whom ſuch Appren- Abr Tit. 
n 5 » Cuſtom of 
tice is turned over, may have an Action of Covenant on Breaches af London 445. 
ſign d. And in London, if a Maſter ſhall refuſe to make his Appren- y 
tice free when the Term of his Apprenticeſhip is expired, the Cham- 
berlain will make him free, if the Maſter cannot ſhew Cauſe to the 
contrary. | Sce the Court of the Chamberlain, &c. Book 4. chap. 2.] 
5 In other Corporations, the Apprentice may have a Mandamus out of 
i the Kings Bench, directed to the Mayor, Gc. to make him free, if 
the Maſter refuſes to do it. It is alſo the Cuſtom of London, That 
an Apprentice educated in one 'Trade may uſe Another. 


By the 22 H. 8. chap. 4. The Fees for Entry of an Apprentice 
into a Fellowſhip, are ſettled, together with the Fees for Entry of his 
Freedom. Chap. 5. | . 

By the 28 H. 8. chap. 9. No Apprentice or Journeyman ſhall be re- 
ſtrained to uſe their Trades, by Oath or Bond after His Apprentice- 
ſhip or Term expired, &c. | See Danv. Abr. 735] 


Perhaps he may be reftrain'd by Bond, c. not to exerciſe his 
Trade in a P particular Place. | Oz. and ſee Of Corporations, nap. 8, | *11 Rep. 58, 
See the 5 Fliz. chap. 5. Concerning Apprentices to Owners of Ships . C. ,.. 
and Veſlels, or Houſholders, uſing the 'Trade of the Sea by Fiſhing, 2 Cro. 596. 
Oc. 1 Fac. 1. chap. 16. Concerning Apprentices to Wherrymen and Heb: 285. 
Watermen. Aud for Binding poor Boys Apprentices to the Sea-Service 233. 
to Maſters of Veſſels, Oc. See the 2 477. chap. 6. And the 4 Georg. 
chap. 11. Where any Perſon of the Age of Fifteen, and under 'Twen- 
ty-one, is willing to ſerve in any of the Colonies or Plantations in 
America, &c. In the Act For further preventing Robbery, Burglary, 
and other Felonies, &c. 
See 43 Eliz. chap. 2. 1 Jac. 1. chap. 25. 7 Fac. 1. chap. 3. 8 & 9 
IV. z. chap. 30. For poor Apprentices bound out by the  Church- 
wardens and Overſeers  _ Cs | 
See I Car. 1. chap. 4. Whereby Church-wardens and Overſeers of 
the Poor are impowered to ſet up any Trade for ſetting the Poor of 
the Pariſh to work. 15 Car. 2. chap. 15. Of Apprentices to Hemp- 
Dreſſers, and making Cloth of Hemp, Nets and Tapiſtry-Hangings. 
4 and 5 V. & M. chap. 23. Where any inferior 'Tradeſmen, Appren- 
tices, (5c. ſhall hawk, fiſh or fowl. 10 C 11 . z. ay. 11. 12 Ann. 
chap. 13. Concerning disbanded Soldiers that may ſet up Trades. 
12 Ann. chap. 18. Concerning Apprentices, Gc. to Perſons that come 
into a Pariſh by Certificate. 12 Aun. Sef}. 2. chap. 23. Concerning 
Vagrants, Gc. 1 Georg. chap. 41. For giving Liberty to Perſons to 
work who have ſerved their Apprenticeſhips to the Woollen Manu- 
facture in Colcheſter, 8&c. | | 
[See Dalton's and Nelſon's Office and Authority of Juſtices of 
Peace. Tit. Apprentices per 7. 17 
2. Servants are either Menial or not Menial. | EM 
1. Menial Servants are the Domeſticks living (infra Mania) 
within the Vall of the Houſe. 
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F. N. B. 66. A If one retains a Servant generally without expreſſing any Time, 

Now's * the Law ſhall conſtrue it to be for a Year, and according to the Sta- 
97. tute. [See the 5 Elis. chap. 4. a 

The following Statute Compels Servants to ſerve, puniſhes Servants 

that Aault their Maſters, prohibits Maſters from Pattiug away Ser- 


vants at Pleaſure, and Servants from Departing at Pleaſure. 


By the 5 Eliz. chap. 4. Auy Perſons unmarried, or under thirty © 
Years of Age, tho married, are compellable to ſerve one Tear at 
x Leaſt, in the Arts of Clothier, Taylor, Shoemaker, Baker, Brewer, - 
it Glover, &c. if brought up in any of the ſaid Trades for three Tears, 
| &c. and npon Requeſt of any Perſon uſing the ſame, ſhall not refuſe 
i to ſerve for the Mages limited by the Statute. (. 4 and 5. Others are 
compellable to ſerve in Husbandry by the Tear. g. 7. Alſo every un- 
| married Woman out of Service may be compell'd to ſerve by the Tear, 
1 Week, or Day, for ſuch Mages as two Fuſtices of Peace, &c. ſhall 
| | think fit, in Pain of e 9. 24. | 
| If any Servant make any Aſſault zpor his Maſter, Miſtreſs, or O- 
4 derſcer of him or his Work, he ſhall be inupriſon'd for one Tear or leſs, 
and have further Pun ſhment as the Fuſtices in open Seſſions ſhall 
think convenient. g. 21. | | 


Apprentices and Servants may be corrected with Moderation by 
) their Maſters. 


A Servant cannot be put away before the End of his Term without 
a Quarter Warning, unleſs for ſome reaſonable Cauſe to be allow'd by 
1 a Juſtice of Peace, &c. . 5. And none ſhall put away any ſuch Ser- 
| want at the End of his Term without a Quarter Warning, unleſs 
upon Canſe to be allow'd as aforeſaid. 9. 6. 


[ Oz. If this Clauſe extends to common hir'd Servants, tho' the 
common Practice ſuppoſes it?) 

If a Servant retain'd for a Year falls ſicx, &c. the Maſter cannot 
put away his Servant, or abate his Wages. 


And no Perſon retained, ſhall depart from his Maſter before the 
End of the Term, unleſs for ſome reaſonable Cauſe to be allow'd as 
aforeſaid, or at the End of his Term without a Quarters Warning, 
upon the Penalty of Impriſonment. 9. 5, 6, 9. | 


If a Servant ſhall refufe to do his Service, this is a Departure in 
1 Law, altho' he continue with his Maſter. 
F r F. N. B. 168, © It is a reaſonable Cauſe of Departure from Service, if the Ser- 
1 vant is not allow'd ſufficient Meat, Drink, Gc. or if the Maſter's 
Wl | Wife beats hin!. | STINT RT + 
ll If a Woman that is a Servant doth marry, yet ſhe muſt ſerve out 
Wl | her Time, and her Husband cannot take her out of her Maſter's Ser- 
' | vice. And if a Woman, being with Child of a Baſtard, procures her 
5 


ſelf to be retain'd with a Maſter, who knoweth nothing thereof, or 
if ſhe be begotten with Child during her Service, this is a reaſonable 
Cauſe why the Juſtices ſhould diſcharge her from her Service ; 
for ſhe hath made her ſelf uncapable to ſerve any longer. If a 
| BY | Man 


ö 
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Man retains a Servant for ten Pounds per Aunum, and he departs 
within the Year, he can have no Wages. And if Wages are to be 'Noy's Max | 
paid Halt-yearly, and the Maſter dies after the firſt Half-year, the 90. 4 
Servant Ib have Wages only for the firſt Half-ycar. [See of Ma- ö 
geg, infra. ö 
K A Servant, when his Maſter is dead, is legally diſcharged. 


elf a Servant damages my Goods by his Negligence an Action of :; Rep. 14. 1 
the Caſe lieth againſt him. il 


By the 33 H. 6. chap. 1. A Remedy is provided againſt Servants 
that imbezil their Maſter's Goods after their Deaths. | See the 21 
H. 8. chap.7. and Grand Larceny, Book 3. chap. 1. u Where Servants z laſt. 10s. 
imbezil their Maſters Goods, or ſteal from their Maſters to the Yalue 
of forty Shillings, c. 12 Arm. chap. 7. concerning Apprentices. See 
for the Settlement of Servants in Pariſhes, 'Tit. Overſeers of the Poor, 
chap. 7. poſt. And ſee more of Servants, infra. 


Servants not Menial, or not Domeſticks, are Labourers, who not 
having a ſufficient Eftate to live upon, and not employ'd in any Art, 
are x compellable to ſerve. _ | 

The above-mentioned Statute of the 5 Elis. chap. 4. ſhews, with 
reſpe& to Labourers. 

Who ſhall be compelled to ſerve, ſettles JYages of Servants and 
Labourers, puniſhes Labourers that aſſault their Maſters, puniſhes a 
Departure from their Work without Cauſe. For All Perſons meet 
for Labour ſhall be compelled to ſerve by the Day, in the time of Hay 
or Corn Harveſt. (. 22. 

Concerning the J/ages of Servants, Labourers, Artificers, Huſ- 


bandmen, or Apprentices of Husbandry, 'The aforeſaid Statute e- 
nacts, That | 


F. N. B. 168. 


Their Wages ſhall be aſſeſſed Nearly at every Eafter-Seſſions, &c. 
6. 15, 16. See the 1 Fac. 1. ay 6. By which Statute, The Sheriff, (5c. 
ſhall cauſe the ſaid Rates to be proclaimed.] None ſhall give greater 
Wages than thoſe rated as aforeſaid, in pain of five Pounds, and ten 
Days Impriſonment. (. 18, 19. And every Retainer, or Payment, or 
Writing contrary to the true Meaning of the Act to be void. But a 
Maſter may reward a Servant as he pleaſes, ſo as it be not by way 
of Contract. \. 20. 


Y It is ſaid, That the Statute does not extend to the Wages of Jones (Th) 
Coachmen, Footmen, or other Servants than in Husbandry, 6c. 47. 


Fam Labourer ſhall make an Aſſault upon his Maſter, or the 
Overſeer, he ſhall ſuffer as Servants making ſuch Aſſault. . 21. 

Foery Arti ficer, or Labourer, that ſhall be retained for Building, 
or Repairing, or for any other Work done by the Great, ſhall not de- 
| part from the ſame before the finiſhing thereof, unleſs it be for Non- 
payment of Wages, or other lawful Cauſe, without Licence, in pain 


of one Month's Impriſonment, and Fotfeiture of five Pounds to the 
Party grieved. g. 13, 14. 


The Statute of the 5 Eliz. chap. 4. and the 43 Elia. chap. 2, &c. 
are excellent Statutes for the Government of Apprentices, Servants, 


and 


? 1 Mod. 18 
Hetl. 164. 


9 Rep. 113. 


10 Rep. U 30. 


b Dr. & Stud. 


Dial. 2. ch. 
42 & 47. 


* 8 Rep. 32, 
33. 


4 Latch. 127. 


2 Roll. Abr. 
686. 986. 
1 Cro. 142. 
3 Cro. 37, 


336. 


© 1 Roll. 
Abr. 98, 


2 Cro. 423. 


Noy 's Max, 


Kiech 371. 


5 F. N. B. 
167, 168. 
2 Ley. 63. 


and Labourers; but they are not put in Execution as they onght, as 
to the Ability of Parents of Apprentices, Teſtimonials, Rates for 
Mages, Workers in Harveſt, &c. which makes Servants intollerably 


inſolent. | 
2 The Teſtimonial concerns only hired Servants in Trades and 


Husbandry. 
By the 2 & 3 Ed. 6.chap. 15. Artificers, Workmen and Labonrers, 


that conſpire together concernins their Work or Wages (as Viftuallers - 


conſpiring to ſell at unreaſonable Prices) or not to medale with one 
another's Work, or finiſh what another hath begun, &c. forfeit ten 
Pounds. [See 1 Ann. Stat. 2. chap. 18. For Labourers in the 
Woollen Manufacture.] ; 
See the 7 Ann. chap. 12. Concerning the Servants of Ambaſſadors. 


There arc ſome common Caſes neceſſary to be known concerning 
Servants, in a more particular Manner; which may be applied partly 
to Apprentices, as alſo to Stewards and Bails. Therefore, 


Let us ſee what the Maſter may do 4-ainft others with reſpec to 


his Servant, and how a Seroart may charge his Maſter by his Act. 

1. The Maſter may maintain the Cauſe of his Servant againſt ano- 
ther. He may have an Action of Treſpaſs for the Battery of his 
Servant ; but then it muſt be alledg'd, That by Reaſon of ſuch Bat- 
tery he loſt his Service: For otherwiſe the Servant muſt bring the Ac- 
tion. A Maſter may alſo juſtify an Aſſault and Battery in Defence of 
his Servant; for otherwiſe he might loſe his Service; as a Servant 
may juſtify an Aſſault and Battery in Defence of his Maſter. 


If a Servant rides, upon his Maſter's Horſe to do an Errand, and 
the Horſe is attach'd upon a Plaint of Debt againſt the Servant, and 


forfeited for Non-appearance of the Servant, Þ the Maſter ſhall have 
an Action of Treſpaſs againſt the Officer that attach'd him. 

If my Servant is travelling upon my Horſe, about my Buſineſs, and 
comes to a Common Inn, and delivereth the Horſe to the Hoſteler, 
and it is ſtolen, the © Maſter ſhall have an Action againſt the Inn- 
keeper; not if he is put to Graſs by the Servant's Order, or ſtolen in 
any other Place out of the Inn. F | 

d If a Servant is robbed on the Highway, of the Maſter's Money, 
the Maſter being abſent ; the Maſter, or the Servant may bring the 
Action againſt the Hundred; and the Maſter may be a Witneſs to 
prove the Delivery of the Money to the Servant before the Robbery, 
though he brings the Action in his own Name. [See of Robbery, 
Book 3. chap. 1, Fn | 

If my Servant is cozened of my Money, e I may have an Action of 
the Caſe againſt the Perſon that cozen'd him. 

If a Servant that keepeth the Maſter's Shop, or uſeth to ſell for 
him, give away the Maſter's Goods, the f Maſter may have the Ac- 
tion againſt the Receiver. | 

The Maſter alſo may have an Action againſt one that entices a- 
way his Servant, or 5 hires him, knowing him to be his Servant. 

Theſe Actions the Maſter may have Againſt others, in reſpect of 
his Servant. EY | AH 

2, On the other ſide, The Maſter may be charged for the Act of 
the Servant, (viz.) by his Offence or Wrong, Contratt or Mie. 
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1. As to Offences and M ronge, h An Innkeeper ſhall be charged to * 8 Rep. 32, 
anſwer Damages for Theft committed by his Servant, or any other, ). 
upon one that lodgeth in his Inn as his Gueſt, though the Innkeeper 


is not particularly truſted with them ; not if the Gueſt is robbed by 
his own Servant; or Companion ; for here the Innkeeper was in no 


Laws of England. : 6 


fault. If a Man is robbed in a private Family, or Tavern, by one 


of the Servants, or by any other, the Maſter is not chargeable : Nei- 
ther is the Maſter chargeable, if his Servant ſteals the Goods of 


one of the ſame Town that licth in the Inn, who was not a Tra- 


veller. | 


Action of the Caſe lies againſt the Maſter for Damage i done by his i pr. & Stud 
Dog; eſpecially if he was ſet on by his Servant. Dial. a. ch. 42. 


In k Treſpaſs, or Felony, the Maſter ſhall be charged Crimi- Now bee 
nally for his Servant's Act, if the Servant did it by his Maſter's 92 
Command. 4 Rep. 18. 


I If a Vintner's Servant ſells Corrupt Wine, to the Mrong and In- 


tho' the Maſter did not command the Servant to ſell to that parti- tr. 9. 
cular Perſon. For he acts but as a Servant. 


m If a Maſter commands his Servant to Diſtrain, and he rides up- » Kitch, 372. 


on the Diſtreſs, 5c. the Servant only ſhall anſwer for ſuch Abuſe 
of the Diſtreſs. 


2. As to Contracts; if a Maſter n Horees to an Act done by his Ser- „ Noy'r Max. 


vant, it ſhall be ſaid to be the Maſter's Act; as in borrowing or re- 93, 94. 
ceiving of Money, 7c. Whatſocver comes within the Compaſs of 
a Servant's Bufneſs, the Maſter ſhall be chargeable therewith, as of 
his Command, and ſhall likewiſe have Advantage of the ſame a- 


gainſt others. But if a Servant borrows Money in his Maſter's Dr. & Stud. 
Name, or takes it up of a Creditor of his Maſter's without Order, Piel 2-cb.q2. 


that does not bind the Maſter. * * 


p If my Servant ſells my Horſe or other Goods in a Fair or Market Abr. 95. 


with ſecret Faults, which I knew of, the Buyer can have no Action Kitch 370. 


againſt me the Maſter, unleſs I bid my Servant ſell to that certain 
Perſon. 


q If a Servant makes a Contract in his Maſter's Name, the Con- « pr. & Stud 


mand or Aſſent. But if one hath a known Bailiff who uſed to ſell the FX'B 75 
Beaſts of his Maſter at the Market, and he ſells ſeveral Oxen, Gc. 
os is a good Sale, tho' the Bailiff had no ſpecial Warrant to ſell 
them. | | 
If my Servant lets a Leaſe of my Land for Years, reſerving Rent 4. Rell: 
to me, and warrants it free from Incumbrances when it is incumbred, 83 ASH 
the Action lieth againſt the Servant, not againſt the Maſter ; for it 
was the Warranty of the Servant, who exceeded his Power. 
lt a Man ſends his Servant to a Fair or Market to buy for him Dr & Stud. 
certain Things, tho' he doth not command him to buy of a certain ubi. ſupr. 
Perſon, yet the Maſter ſhall be bound by the Servant's Contract, if he ” * 
buys of any one; but if the Servant in that Caſe buys them in his own Kitch. 37:. 


Name, 


_ 
i —_ — 


. 
—_ 


k Oui facit per alium, facit per ſe. 1 Inſt. 258. a. 4 Inſt. 109. 10 Rep. 33. 
a Heal Rati habit io retrotrahirur, S Mandato aquiparatur, 1 Inſt 245. a. 258. a 


9 Rep. 106. | 


Dr. & Stud. 
. . Dial z. ch. 42. 
Jury of another, an Action of the Cale lies only againſt the Maſter; » Roll. 


tract ſhall not bind his Maſter, unleſs it were by his Maſter's Com- Dial.z ch.42. 


— — 
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Name, not ſpeaking of his Maſter, the Maſter ſhall not be charged; 
unleſs the Things bought came to his Uſe, and he have Notice that 
they do ſo. If a Maſter always gives his Servant Money, he ſhall 
not anſwer for what the Servant buys on 'Truſt. But if he ſends 
ſometimes on 'Truſt, he muſt anſwer to his uſual Tradeſmen for 
what is ſo taken up upon 'Truſt by him. | 
If a Man maketh another his general Receiver, and he receiveth 
Money of a Creditor of his Maſter's, and giveth an Acquittance, and 


a Ot. a A4ADDS Dd. nb 


doth not pay his Maſter the Money ; yet that Payment diſchargeth | 
the Creditor, and the Act of the Servant ſhall bind the Maſter : But 
if the Creditor of the Maſter had taken an Acquittance of the Servant 1 
without Paying the Money, that Acquittance will be no Bar to the 1 
Maſter, unleſs he made him Receiver by Writing, and gave him ; 
1 Authority to make Acquittances, and the Servant ſhews that Au- . 
N thority. | 
. If eie delivers to a Receiver a Horſe, (5c. in Recompence : 
1 of a Debt; that Delivery diſchargeth not the Creditor, unleſs it is ; 
f delivered over to the Maſter, and he agrees to it. For the Re- 3 
if ceiver hath no Power to make ſuch Exchange. But his Maſter * 
| might have given him a 7 age Authority. 9 
. t 1 Inſt. t It is regularly true, That when a Man does leſs than he is com- t 
| . manded or authorized, there the Act is void; becauſe the Command 7 
[ TOS Authority was not purſued. But where one doth that which he Y 
1 is authorized to do, and more, it is good for that which was war- 1 
1 ranted, and void for the reſt. 7 
1 " Noy's Max. 3. Maſters may often ſuffer for the Negligence of their Servants. © 
1 94. As u a Maſter ſhall be charged if his Servant, or any of his Family, 3 
1 caſt any Thing into the Highway, to the Nuſance of the King's Su 
U * Dr. & Stud. jects. * If Goods are delivered to the Servant of a Carrier, and the ti 
0 Dial. a ch 4. Goods are loſt, an Action lies againſt the Maſter. 5 
* If a Smith's Servant pricks a Horſe while he is ſhoeing him, the 
| Maſter ſhall anſwer for the Damage. | O 
[i If a Servant by keeping Fire negligeatly, burns his Maſter's r 
| Houſe and his Neighbours, here an Action lies againſt the Maſter. F- 
4 But if the Servant bears Fire negligently in the Street, and thereby a 
' the Houſe of another is burnt, there lieth no Action againſt the ti 
. Maſter. But | d 
0 By 6 Ann. chap. 31. No Action ſhall be maintained againſt any 7 
in whoſe Houſe or Chamber any Fire ſhall accidentally begin: Pro- 4 
vided that nothing there ſhall make void any Agreement between t] 
Landlord and Tenant. . 
Aud if any Servant, thro Negligence, ſball cauſe any Houſe or n 
Outhouſe to be fired; ſuch Servant being Convitt by Oath before two t] 


Fuſtices of the Peace, ſhall forfeit a Hundred Pounds to the Church- 5 
cevardeus of the Pariſh, to be diſtributed among ſt the Sufferers; or 72 g . 
on Non-payment, ſuch Servant ſhall be committed to ſome Work-houſe 
for eighteen Months, to be kept to hard Labour. [See the 10 Aun. 


chap. 14. . | | 
P. 14. . Oo T0 
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Quando plus fit quam fieri debet, videtur etiam ipſum fieri quod faciendum eſt. 8 Rep. 85. 
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Y If a Servant, Bailiff of a Manor, a Receiver, or a Factor, or the 1 Inſt. 89. 
like Accountant, is robbed without his Default or Negligence, he 
muſt be allowed on his Account by his Maſter ſo much as he loft. 
But otherwiſe it is of a Carrier; for he hath his Hire, and under- 
taketh thereby the ſafe Cuſtody of the Goods. [See the 9 Ann. 
chap. 10. Concerning the Poſt-Office, and Dott. & Stud. Dial. 2. 


chap. 42. per tot. 


The 2 Diſcharge or Turning out of a Receiver, Factor, Attor- *: Inf. 55.b. 
ney, Oc. in their Abſence, is not ſufficient in Law, till they have 
Notice of it. 

II. A Perſon may be Baron or Feme, (i. e.) Husband or Wife. Of Husband 
Husband and Wife are made ſo by Marriage; and therefore it may nd Wife. 
be proper to ſet forth, 1. Where Marriages may be Contratted; 

2. The Effects of Marriage, with relation to Husband and Wife; 
3. How METS may be diſſolved; 4. What Rights do accrue to 
Husband or Wife after the Diſſolution. | 

1. Where Marriages may be contradted, Eſpouſals go before them. 
Eſpouſals are a Contract or mutual Promiſe to marry each other 
hereafter. Marriage or Matrimony is an Eſpouſal de præſenti, and 
a Conjunction of Man and Woman in a conſtant Society of living to- 
gether. © Mutual Conſent makes the Marriage before Conſumma- 6 Rep. 22. 
tion. And it being a Conjunction of one Man and one Woman, Po- * Iit- 33.4. 
Iygamy is thereby execluded; as alſo Concubi nage, becauſe it conſiſts 
in a conſtant Society of living together witnout the Liberty of part- 
ing at Pleaſure. [See 1 Fac. 1. chap. 11.] > Bigamy differs from 3 Inft. 273. 
Polygamy; for a Bigamilt is he that hath two or more Wives ſuc- . 88. 
ceſſively, or one after another. [But ſee the 18 Ed. 3. Stat. 3. chap. 

2. 1 Ed. 6. chap. 12.| | 

Where a Marriage is to be contracted, Reſpect ought to be had 

to the Age of the Parties, and the Degrees of Conſanguinity and A 


As to © Age of Conſent, the Woman may marry at twelve Years © : laſt. 33. 

or after, and the Man at fourteen or after. And if they are mar- * 0 847, 
ried before, there needeth not a new Marriage if they agree at thoſe 2 laft. 182, 
Ages; for at firſt they were Husband and Wife in Law. But if they #3+, __ . 
are married before thoſe Ages, they cannot diſagree till they come 5 Rep. — 89 
to thoſe Ages; and then at that Time, and not before, they may 7 Rep. 43. 
diſagree and marry again to others without any Divorce: But if they 
once give Conſent at thoſe Ages, they cannot diſagree afterwards. 
If a Man at the Age of Fourteen marries a Woman at the Age of 
'Ten, he may as well diſagree at the Age of 'Twelve as the Woman, 
tho' he was at the Age of Conſent. Becauſe in Contracts of Mar- 
riage, either both muſt be bound, or equal Election of Diſagree- 
ment be given to both. And ſo on the contrary, if the Woman is of 
the Age of Conſent, and the Man under that Age. 

If an 4 Ideot from his Nativity takes a Wife, they are Baron and 41 Sid. 113. 
Feme in Law, and their Iſſue legitimate. For he is allow'd to be 1 Roll, Abr. 
capable of Corſenting to Marriage. ; 5 * 

© 


* 


2 Conſenſus, non Concubitus, facit Matrimonium. 1 Inſt. 33 a. 6 Rep. 22, 
© Maturiora ſum vota Mulierum quam Puerorum, 6 Rep. 71. 
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An Inſtitute of the Book I. 

The Conſent of Parents is not neceſſary to make the Marriage 
effectual. 1 | 

See the 3 H. 7. chap. 2. and the 39 Eliz. chap. 9. For the Penal- 

ty for carrying away a Woman againſt her Will, &c. and Book z. 

chap. 1. of Felonies againſt the Body. And ſee the 4 and 5 Ph. & 

M. chap. 8. Concerning the taking away Maidens or Women-Chil- 


dren unmarried within the Age of fixteen Years, &*c. and Of Offen- 
ces againſt the publick Peace. Book 3. chap. 3. 


By the 29 Car. 2. chap. 3. No Action ſhall be brought upon any 
Agreement or Conſideration of Marriage, unleſs the Agreement or 
ſome Note thereof, be in Mriting, and ſigned by the Party to be 
charged, &c. | 


*1Inſt.24a. As to the Degrees, © all Perſons may lawfully marry that are 
235. 2. not prohibited by the Levitical Degrees, or otherwiſe by God's 
2 J 


By the 32 Hf. 8. chap. 38. Nothing (God's Law excepted) ſhall 
trouble or impeach any Marriage without the Levitical Degrees. 
[See Levit. 18. and the 28 H. 8: chap. 7. Where the Degrees prohi- 
bited are mentioned. | 8 


Therefore the Son of a Father by another Wife, and the Daughter 

of a Mother by another Husband, and ſo e converſo, may marry; as 

fVaugh. 206. alſo Couſin Germans by the ſaid Statute. f So one may marry the 
ES Wife of his Great Uncle upon the ſame Reaſon. 

3 Lev. 354. 8 Note, That tho the Marriage of the Nephew with his Father's 

« 2 Laſt. 633, Siſter, and the Mother's Siſter, is forbid in the 18th and 2oth Chap- 

Hob. 181. ters of Leviticus, and the Marriage of the Uncle with the Niece is 

2 Ventr. 12. not prohibited in expreſs Words; yet the ſame is implicitly prohibit- 

2 Lev. 254+ ed, becauſe it comes within the ſame Reaſon, tho' it has been pre- 

tended, that it does not come within the ſame Reaſon; becauſe 

where the Uncle marries the Niece, both keep the ſame Degree and 

Order according to Nature, which they had before; which the Aunt 

does not in reſpect of her Nephew, loſing her Superiority by the 

Marriage, by being brought into Subjection to her Husband. So if 

you muſt not marry your Brother's Wife, you muſt not marry your 

Wife's Siſter, ©. 16. And thus you muſt conclude in like Caſes, 

where an expreſs Prohibition is on one Side only. But none of theſe 

Marriages are void in themſelves, but voidable by Sentence in the 

* 1 Roll. Spiritual Court. h For if a Man takes his Siſter to Wife, they are 

34% 35799 Baron and Feme till a Divorce, and till then the Iſſue are not Ba- 

ſtards. It is ſaid, that no Marriage ſhall be impeach'd without the 

i :Inſt. 235.2. Leoitical Degrees, i except where God's Law doth prohibit. 'There- 

2 Inſt. 697. fore where there is a perpetual [mpotency, Fear or Impriſonment, 

Rep. 4+ where there can be no Conſent, or the Perſon is under ; #5. of Con- 

ſent, or precontracted, or where a Woman hath a Husband living, 

or a Man a Wife living, &c. in ſuch Caſes the Marriages alſo are 

to be declared void as prohibited by God's Law. In Leviticus it is 

ſhewn what Marriages are unlawful as to Conſangninity, (or Kin- 

dred by Blood) and 4finity (or Kindred by Marriage) only. Other 
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Parts of Scripture are to be alledged againſt Marriages upon other 
Accounts. 5 

The k Loyalty (or Lawfulneſs) of Marriage is always to be tried * 1 Inft, 
by the Biſhop's Certificate, upon an Iſſue, Accoupled in lawful Ma- . 
trimony or not; as in a Writ of Dower, Appeal, Baſtardy, &c. But 99, 3:5. 
this is ſeldom put in Practice. 1 But whether a Woman is a Feme lad. 
Covert, or whether ſhe is the Wife of 4. or B. is triable by a Jury GARE 
upon ſuch an Iflue. Therefore a Marriage de fatto, or in Reputa- 
tion, (as amongſt the Quakers, Gc.) is allowed to be ſufficient to 
give Title to a Perſonal Eſtate; becauſe the Lacmfulneſi of the 
Marriage is not in Iſſue, or the Point to be tried. For the Iflue is 
whether a Marriage was contracted betwixt the Parties or not, or 
whether the Parties lived in a married Eſtate, where the Legality 
of it does not come in Queſtion. As to the Lawfulneſs, the Biſhop's 
Opinion, after he hath heard the Cauſe, muſt determine it. [See of 
Baſtards, infra. 


' By the 7 and 8 W. 3. chap. 35. If a Parſon, &c. marries, cr 
knowingly ſuffers any other Minifter to marry any Perſons in any 
Church or Cha pel to ſuch Parſon, & c belongi ng, without Publication 
of the Baum of Matrimony, or without Licenſe, he forfeits One hun- 
-dred Pounds; and the Man ſo married Ten Pounds; and the Sex- 
ton, or Pariſh-Clerk, aiding and fiſting Five Pounds. The ſaid 
reſpective Forfeitures to be recover'd by Attion of Debt, &c. one Moi- 
ety thereof to the King, and the other to him that will ſue for the 
fame. [See 10 Ann. chap. 19. 


But if the Marriage is once ſolemnized by one in Orders, it is 
good; notwithſtanding theſe outward Irregularities. 

2. The Efeits and Conſequences of Marriage, with Relation to 
Husband and Wife, are 1. That the Hzsband and Mfe are accounted 
to be but ® ove Perſon in Law. Therefore a Man cannot n grant = Lit. 163, 
Lands, &c. to his Wife, during the Coverture, nor any Eſtate or In- 297- 
tereſt to her, nor enter into Covenant with her. But he may by his ergy b. 
Deed covenant with others for her Uſe, c. and he may give to her = !Inft.112.. 
by o Deviſe or Will; becauſe the Deviſe or Will doth not take Ef- „ 6 
fect till after the Death of the Deviſor or Teſtator. [See Of the Me- Iaſt. 172 b. 
thod of Granting Copyhold Eſtates, Book 2. chap. 1.] Yet if a Feme | 
Covert is ſeized of Lands in Fee, ſhe cannot deviſe them to her Huſ- 
band, becauſe at the'Time of making her Will, ſhe had noPower to 
diſpoſe of them; and ſhe being under the Power of her Husband, 
the Law will intend it to be done by Coercion. [See the 34 & 35 
H. S. chap. 5. [They cannot be Witneſſes for or againſt each other, 
P except they may be Witneſſes againſt each other in Caſe of High » Ram. f. 
Treaſon for the ſake of the Government, or upon the Statute of 
3 H. 7. chap. 2. where the Wife may be Evidence againſt her Huſ- 4 3 Cro. 488. 
band for forcibly taking her away and marrying her. 2. The Huſ- "Vent. 243. 
band hath Power over his Wife's Perſon: She is ſo much under his 
Power, that ſhe is diſabled to r Contract with any Perſon without -r tag. 
his Conſent, precedent or ſubſequent, expreſs or preſum'd. For tho 112. a. 
our Law does not exclude the Wife from ing the Goods of her 
Husband, (nay it is not Felony if ſhe takes them away) yet ſhe 6; tft 110. 
I 2 7 may Inſt. 713. 
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1 *1Sid 109, may not diſpoſe of them, nor pawn them. * If the Wife plays and 
ö | 125, Kc. loſes her Husband's Moncy, the Husband may recover it. But if ſhe 
| 1Lev.4. win at Play, and gives Truſt for the Money won by her, the Huſ- 
Fi Kirch. 369, band may recover the Debt. She cannot bind her Husband in Strict- 
1 * neſs for Neceſſaries by any Contract, unleſs a precedent or ſubſequent 
| Aſſent is proved or preſum'd: But uſually her Contracts are allowed, 
Fl. if ſhe buys Goods tor her ſelf, Children, or Family, as Bread, Gc. 
or for her own neceſſary Apparel. The Husband is bound to main- 
' | tain his Wife in Neceſſaries; and therefore if Goods come to the 
| Husband's Lie, it is Evidence to prove his Aſſent; but not bind- 
ing Evidence; for it may be contradicted by other Proof, as that he 

gave his Wife ready Money: Admitting then that the Husband 

ſhould be charged in Strictneſs for Neceſſaries, tho' he knows nothing 

of them; yet if he forbids particular Perſons to truſt his Wife, he 

went. 42. ſhall not be charged by them u after ſuch Prohibition. As to a Pro- 
hibition in general not to truſt a Wife, as by putting her in the Ga- 

zette, &c. it cannot amount to a legal Notice. If the Husband al- 

lows the Wife a Stipend for Cloaths, (5c. and it is conſtantly paid, he 

: 1 Sid. 109, ſhall not be charged. * The Neceſſaries bought without the Huſ- 
Ne. band's Conſent muſt not only be according to the Degree of the 
3 ons Husband, but of his Eſtate too, or they muſt be Neceſſaries generally. 
+ Mod. 129, The Husband is not chargeable for Neceſſaries, as Wearing Apparel, 
pps Diet, Lodging, &c. according to his Eſtate and Degree upon an 
Sc. Elopement, (i. e.) when the Wife goes away, and lives with an Adul- 
Kitch. 370- terer. A Man ſhall not be charged by the Contract of his Wife in 
Noy ': Max, Other Caſes, Y if he hath no Notice of it, tho' the Things do come 


94- to his Uſe; for it was not his Contract. Neither ſhall a Husband be 
cond. 379: bound with the Wife's 2 Receipt of his Money. But notwithſtanding 
320, What has been ſaid, and tho' the Woman is under the Power of her 


Husband, and tho' all Power is transferred to him by the Intermar- 
F. N. B. 80. Triage, * yet if he threaten his Wife to beat, or to kill her, ſhe may 
make him find Security for the Peace. 3. The Husband hath Porver 
over the Wife's Eſtate, by the Marriage. It is generally true, that 
Agreements between Husband and Wife before Marriage are extin- 
bi lng, Suiſhed by the Marriage. “ Wherefore it is uſual for the Husband 
1124 2, to covenant with others for the Uſe of his Wife, as for her Joynture, 
@&*c. But then when there are no ſuch Agreements or Settlements 5 
« Iaſt. 351. before Marriage, the Husband gaineth by the Marriage a © Freehold 1 
a. 299. b. in Right of his Wife, if he taketh a Woman to Wife that is ſeized 
n in Fee. And he may make a Leaſe of twenty-one Years, or three 
Lives of her Eſtate, and it ſhall be good and effectual in Law a- 
=: gainſt the Wife, if it is made according to the Statute of the 32 UH. 8. 
'N | chap. 28. hereafter to be mentioned. | See of Leaſes, Book 2. chap. 
| + 2 Inſt. 681. 3-] 4 But ſee in the ſame Statute concerning Fines, Feoffments, or 
| 78 other Att done by the Husband only, of the Inheritance or Freehold of 
| the Vie, &c. If the Wife is attainted of Felony, the Lord by Eſcheat 
ſhall enter and put out the Husband; otherwiſe if the Felony is com- 
1 bi. & Stud. Mitted after Iſſue had betwixt them. The Husband alſo gaineth 6 
"1 Dizl. 1.ch.7. a Chattel Real, as a Term for Years, (5c. to diſpoſe of, if he pleaſes, 1 
itt 4 by Grant or Leaſe in her Life- time, or by ſurviving her. Otherwiſe 
'"_ b. 300. a. it remains with the Wife; for the Husband cannot charge it with a # 
351.4. Rent, (5c. and can make no Diſpoſition thereof by his laſt Will, if he \ 
doth not ſurvive his Wife, If he grants away only Part of the Term, L 
4 the 
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the Wife ſhall have the Reverſion; but if he grants the whole Term 
of his Wife upon Condition, &c. and the Condition is broken, the 
Wife is barr'd ; for the whole Intereſt is paſſed away. Where he may 
diſpoſe of the Wife's 'Term, he may forteit it. Upon Execution for 
the Husband's Debt, the Sheriff may ſell the Term during the Life 
of the Wife. f Where the Wife is ont of Poſſeſſion duripg the Cover- * oft 351.4. 


ture, or hath only a PoſMility, or is poſſeſſed of a Chattel Real as 


Executrix, the Husband cannot have it, tho he ſurvives her. Laſtly, 
The Husband by the Marriage hath an abſolute Gift of all 5 Chat- = be & Stu 
tels perſonal in Poſſeſſion of the Wife in her own Right; whether the Dial. 1. ch. 7. 
Huchand ſurvives the Wife or no. But if theſe Chattels perſonal are ' Pi 351d. 
Choſes in Action (i. e. Things to be demanded by Action) as Debts 

by Obligation, Contract, Gc. the Husband ſhall not have them, un- 

leſs he and his Wife recover them. Perſonal Goods, which the Wife 

has as Executrix, &c. are not given to the Husband by Marriage, 

tho' he ſurvives his Wife. But they ſhall go to the Adminiſtrator de 

bonis uon, &c, For ſhould they go to the Husband, the Creditors, 

c. of the Deceaſed would be wronged. Thus it is concerning the 

Eſtate in Fee, Chattels real and perſonal of the Wife, which the Huſ- 

band gains by Marriage. 4. The Wife is diſabled to bring an h g- * Toft. 132, 
tion without her Husband for any Wrong done to her, or for Reco- 1 jaſt. 236. 
very of her Eſtate ; except when the Husband is baniſhed by Statute. 

When they join in Action, Damage muſt be only given to the Huſ- 

band. i But it ſeems by the Cuſtom of London, a Feme Covert * 3 Cro. 69. 
ſhall ſue and be ſued, if ſhe is a ſole Merchant or Trader, and where _ 7. 
the Husband does not intermeddle ; and if the Action is laid within 

the City, the Husband ſhall be named for Conformity, but if Judg- 

ment be given, Execution ſhall be only againſt the Wife. So the 

Wife cannot be ſued or impleaded without the Husband. And there- 

fore in Actions of the Caſe for ſcandalous Words, 'Treſpaſs, &c. by 

the Wife, the Husband muſt be made Defendant with her, and Exe- 

cution muſt be awarded k againſt the Husband. If the Wife before 11 Rep. 62. 
Marriage was in Debt, the Husband and Wife muſt be ſued for this 14 
Debt, living the Wife. But if the Wife dies, the Husband ſhall not 351. 
be charged for the Debt of his Wife after her Death, if the Creditors Kitch 373. 
of the Wife do not get Judgment during the Coverture. mA Woman, =, Rep 52. 
for her own Offence, may be indicted without her Husband, and ſhe 11K 5p 61,62. 
only ſhall be Party to the Judgment, and fined ; and committed till 

it is paid. If ſhe ſteals by the Compulſion of her Husband, or with 

him, it is not Felony in her. But this Privilege does not extend to 


Treaſon or Murder. And ſhe may ſue and be ſued en in Court-Chri- = 2 Roll. Abr. 


ſtian without her Husband. 298. 
3 Cro. 16, 


3. Marriages may be diſſolved by the natural Death of Husband or 223. 
Wife, or by Divorce. | 

o Divorce is two-fold, (viz.) 1. a Menſa & Thoro, from Bed and » Init. 
Board, and 2. 4 Vinculo Matrimonii, from the very Bond of Matrimo- 1 
ny. 1. A Divorce a Menſd & Thoro diſſolveth not the Marriage; for 3 Cro. 461. 
it is ſubſequent to the Marriage, and ſuppoſes it to be a juſt and law- * 7 RP: 43: 
ful Marriage. 'This Divorce a Menſa & 77 horo may be by Reaſon * 32. a. 
of Adultery in either of the Parties, for Fear of Death, or for Cru- 3 Cro: 461. 
elty. But as it doth not diſſolve the Marriage, P ſo it doth not de- 2 435, 
bar the Woman of Dower, or 4 baſtardize the Iſſue afterwards, (O.) Iſt. 235. a. 
or make void any Eſtate for Life of the Husband and Wife, (5c. But 244 * 


Salk. 122 
Dower _ . 
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1 Inſt. 235.2. 
2 Inſt. 93. 
687. 

5 Rep. 98. 

3 Cro. 462. 


4 Rep. 29. 


1 Iaſt 33 a. 
& b. 


u 1 Inſt. 33. 
2. 244. 4, ; 
2 Init. 614. 

5 Rep. 98. 

7 Rep. 44. 
zLev 410. 


* Lit. 35 52. 
Dr. & Stud. 


Dial. 1. ch. 7. 


IInſt 5 f. b. 


* 1Inſt 351.2, 
Dr. & Stud. 
Dial. 1. ch. 7. 


* 4 Rep. 51. 
i Inf}. 351. 


| Dower may be loſt in the Caſe of continual Elopement. [See Vſtim. 


2. chap. 34.] If a Woman is divorced d Merſd & Toro, ſhe muſt ſuc 
by her next Friend, and not with her Husband. And ſhe may ſue 
the Husband in her own Name for Alimony, (or Maintenance out 
of the Husband's Eſtate, during the Separation) either in the Man- 
cery or the Spiritual Court. And it will be allow'd, except in the 
Caſe of Elopement or Adultery. Several Acts of Parliament have 
allowed the innocent Party in Caſe of Adultery to marry again. 
2. A Divorce a Vinculo Matrimonii may be by Reaſon of Impuber- 
ty, Pre- contract in both or one of the Parties with ſome other, | See 
the 2 Ed. 6. chap. 23. 1 Eli. chap. 1.] Impotency or Frigidity, Con- 
ſanguinity or Affinity within the Leditical Degrees. Here the Mar- 
riage is abſolutely diſſolved as void from the Beginning. And if the 
Divorce is by reaſon of Precontract, or Conſanguinity, or Afinity, 
the Children gotten betwixt the Parties are Baſtards, But if a Man 
is divorced by Reaſon of Fyigidity, It ſhall not baſtardize the Iſſue 
by another Wife. For he may be Habilis and Inhabilis at different 
Times. | 

A Sentence in the Spiritual Court may diſſolve a Marriage, by 
Reaſon of a Precontratt, tho' the Husband de facto is not Party to 
the Suit or Sentence. | 

t If a Marriage de fatto be voidable by Divorce, yet if the Huſ- 
band dies before any Divorce, the Wife de facto ſhall be endowed. 

u Sentence muſt be given in the Spiritual Court in the Life of 
the Parties, and not afterwards : (For it is in Effect to baſtardize the 
Iſſue, of which that Court hath no Cognizance ;) tho' a Sentence of 
Divorce given in the Spiritual Court in the Life-time of the Parties, 
may be repealed after the Death of the Parties. 

A Divorce ſhall be tried by the Biſhop's Certificate, and not by 
a Jury. | 

Jury: he Marriage being diſſolved by Death of either Party, ſeveral 
Rights do accrue to the Survivor. 

1. If a Husband hath married a Wife x ſeized of Lands and Tene- 
ments in Fee-{1mple or in Fee-taz] general, or ſeiſed as Heir in Spe- 
cial Tail, and hath Iſſue by her born Alive, he ſhall be Tenant for 
Life by the Corrteſy of England. [Sec of an Eſtate by Conrteſy, 
Book 2. chap. 1. 

If a Husband ſeized in Fee, or for Life, in Right of his Wife, 
do ſow the Land, and his Wife dies before Severance, he ſhall have 
the Corn. Or if he himſelf dies before his Wife, his Executors ſhall 
have it. 2. Chattels Real; as, = the Term of the Wife, or a Leaſe 
for Years of the Wife, are a Gift in Law to him if he doth ſurvive 
her; and fo it is of her other Chattels Real in Poſſeſſion, as Eſtates 
by Statute Merchant, Staple and Elegit. But if a Woman grants a 
'Term to her own Uſe, and taketh Husband and dieth, the Husband 
ſurviving ſhall not have this Truſt; but the Executors or Adminiſtra- 
tors of the Wife. The Husband ſhall have all Chattels Real that 
are of a * mix d Nature, (partly in Poſſeſſior, and partly in Action) as 
Rents in Arrear incurred before the Marriage or after; [See 32 H. 8. 


4 chap. 


* Sententia contra Matrimonium nunquam tranſu in Rem judicatam, 7 Rep. 43. 
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chap. 37.] Alſo a Preſentation of a Church being void during the 
Coverture, if he ſurvives his Wife; tho' he reduces them not into Poſ- 
ſeſſion in her Life-time. But of Things merely ® in Action (as of an 
Obligation or Bond made to a Feme Covert, &c. the Husband can 
claim them only as Adminiſtrator to his Wife, if he ſurvives her. 

2. As for tha Ve; © if the hath married a Man ſeized of Lands 
and Tenements in Fee-{1mple, Fee-tail General, or as Heir in Special 
Tail, the Wife, after the Husband's Deceaſe ſhall be ezzdowed of the 
third Part. {See Of an Eftate in Dower, Book 2. chap. 1.] A Wife 
alſo after the Death of her Husband, may claim her d Paraphernalia 
(va beſides, and ee Dower) or neceſſary Apparel for her Body, and 
Cloth given her to make a Garment, (Fc. beſides her Dower or 
Joynture. So that the Husband cannot give them away by his Will. 
But ſhe ſhall not have exceſſive Apparel beyond her Rank or Degree. 
Pearl Necklaces, Chains of Diamonds, Gold Watches, &c. may be 
included under 1 if they were uſually worn by the 
Wife, and were ſuitable to her Degree, according to the Faſhion of 
the Times, if there are Aſſets to pay Debts and Legacies, provided 
the Husband does not give T heſe away by Will. Sometimes, by Cu- 
ſtom, ſhe may have the Furniture of her Chamber. © If ſhe ſurvives 
her Husband, ſhe ſhall have her Term for Years again, if the Huſ- 
band hath not altered the Property, or hath not made any Diſpoſi- 
tion of it inhis Life-time. And fo it is of other Chattels Real in 
Poſſeſſion. And if the Husband charges the Chattel Real of his Wife 
with a Rent, (5c. it ſhall not bind her, if ſhe ſurvives him; for her 
Right is paramount the Charge. Chattels Real of a zzix'd Nature, 
as Rents, Advowſons, Gc. will come to the Wife again, if the ſur- 
vives. Arrears of Rent of any kind, whether due before or after the 
Marriage remain with the Wife ; and if a Church becomes void du- 
ring the Coverture, the Wife ſhall preſent to her Advowſon, if ſhe 
ſurvives her Husband. Chattels Real or Perſonal in auter Droit, in 
the Right of another, as Executrix or Adminiſtratrix, ſhe may retain ; 
f and ſo Choſes in Action, or Things recoverable by Action, as Debts, 
c. remain to her, if they were not recovered during the Marriage. 
If a Leaſe for Years, Statute, Obligation, c. is made to Baron and 
Feme, the Feme ſhall haue it by Survivorſhip, if ſhe will, But if 
perſonal Goods are given to Baron and Feme, ſhe cannot have them 

by Survivorſhip. [See Of Adminiſtration, Book 2. chap. 6. ] 
III. A Perſon allo may be a Parent or Child. 

'The Law takes Notice of the Power of Parents over their lawful 
Children, the reciprocal Iutereſt in each other's Eſtate, and the Caſe 
of Baſiards. | | 

1. The Parents have ſuch Power as is given to them by the Law 
of Nature, and the Divine Law. By thoſe Laws the Parents muſt 
educate, maintain, and defend them. ['See for Statute Law the 4 and 
5 Ph. & M. chap. 8. and of Offences againſt the publick Peace, 
Hoes 3.-chap. 3. and ſee the 22 Car 2. chap. 24. and of (Guardians, 
intra. | 


Time after, the Wife marrieth again, and within nine Months hath 

a Child, ſo as it may be the Child of either the one or the other, 

this Child may chooſe cither of them for his Father, hs 
2. 4he 


b rt Inft. 1 20. 
a. 351. b. 


© Lit. 36. 
Dr. & Stud. 
Dial, 1. ch 7. 


dy Roll. Abr. 
91 1. 
3 Cro. 343. 


Noy's Max. 
168. 


Kirch 369, 
370. 


e Inſt. 
351. a. 


f 1 Inft. 120. 
a. 351. a. & b 


Parent and 
Child. 


8 If a Man hath a Wife, and dieth, and within a very ſhort &, 1,6. e», 
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> 2 Inſt. 564. 


i Dalton ch. 
73. f. 26. 


k Dr. & Stud. 
Dial. r. ch.7. 
Lit. 188, 
286, 420. 

1 Iaſt. 157, a. 
243. b. 


244. à. 


i tInſt.244 a. 
1 Roll. Abr. 


358. 


Contra, 
Salk. 122, 


123. 


2. The Father hath IJatereſt in the Profits of the Children's La- 
hour while they are under Age, if they live with him, and are main- 
tain'd by him. But the Father has no Intereſt in the Eſtatè of the 
Children, either Real or Perſonal, otherwiſe than as their Guardian. 
For he muſt account to them for it, and for the Profits received, 
when they come of Age. 

The Father alone hath a Right to the Adminiſtration of his 
Child's Goods and Chattels, if the Child dieth inteſtate and unmarried, 
and hath no Children of his own. The Mother's Intereſt, if ſhe 
ſurvives the Father, in her Childrens Real or Perſonal Eſtate is ſet- 
tled by the 1 Jac. 1. chap. 17. if they die Inteſtate. 

The eldeſt Son is Heir to his Father, and if there be no Sons but 
Daughters, then all the Daughters ſhall be Heirs. See of Auceſtor 
and Heir, infra.] As for the Childrens Right in the Father's Perſo- 
nal Eſtate. [See 22 and 23 Car. 2. chap. 10. And of Adminiftration, 
Book 2. chap. 6.] 

h Parents and Children may maintain each others Suits, and may 
juſtify the Defence of each others Perſons. 


By the 43 Eliz. chap. 2. Father and Grandfather, Mother and 
Grandmother, and the Children of every poor and impotent Perſon 
of ſufficient Ability, ſhall maintain every ſuch poor Perſon as the 
Fuſtices of the Peace of the County ſhall appoint, in pain to forfeit 
twenty Shilliugs per Month. 

Officers in Corporate Towns, and Aldermen in London, have like 
Authority as the Juſtices in their ſeveral Precintts. | 


A Grandfather or Father in i Law married to the Grandmother 
or Mother (of Ability) is within this Clauſe of the Statute. 

[See the 11 and 12 V. z. chap. 4. To force Popiſh Parents to 
maintain their Proteſtant Children. 1 A77. crap. 30. To oblige tho 

ews to maintain and provide for their Proteſtant Children. ] 
A Boſtard is he that is born out of Marriage. He ſhall never 
inherit or be Heir to any one. He cannot be of kin to one. For in 
Law he is Ouaſi nullius Filius, and no Man's ue; and he can have 
no Heir but of his own Body. A Child born in lawful Marriage, 
whether Son or Daughter, is ſometimes termed Mulier, quaſi me- 
lior. | 

By the Common Law, if the Husband is within the! four Seas, 
(the Juriſdiction of the King of England) fo that by Intendment of 
Law he may come to his Wife, and the Wife hath Iſſue, no Proof 
is to be admitted to prove the Child a Baſtard; except there is an 
apparent Impoſſibility that the Husband ſhould be the Father of it ; 
as if the Husband is but eight Years old, &c. then ſuch Iſſue is a 


Baſtard, tho' born within Marriage. But if the Iflue is born within a 


Day after Marriage between Parties of full Age, where the Husband 
is under no apparent Impoſſibility, the Child is legitimate, and is to 
be ſuppoſed the Child of the Husband. If the Woman is delivered 
after 
4 . 


— — — — 


Semper præſumitur pro Legitimatione Puerorum. 5 Rep. 98. 
Filiatio non poteſt probari, 5 Rep. 98, 1 Inſt. 126. a. 244. b. 


Ch. 6. Laws of England: 


after nine Months after the Death of the Husband, the Child is a 
Baſtard, [See of Life, chap. 1. ante. 


A Baſtard having gotten a Name by m Reputation, may purchaſe = lat. z. b. 1 
by his reputed Name to him and his Heirs, tho' he can ive no 6 Rep. 65. 1 
Heir but of his Body. He can have no Name of Reputation as ſoon j 
as he is born. But after a Baſtard is born, and he hath gain'd by 
Time a Reputation that he is the Son of B. or known by the Name 

of a Son, then a Remainder limited to him: by the Name of the Son 
of his reputed Father is good. He cannot take by the Name of Tſe 
before He is born, tho' the Limitation is to the Illegitimate Iſſue; be- 
cauſe he could not take at the 'Time when he was born by that Li- 
mitation. * But tho' a Baſtard may be a reputed Son, yet he is not aft. 121.4. 
ſuch a Son in Conſideration whereof, or of natural Affection towards 
him, an Uſe may be raiſed. He is not a Child within the Statute of 
Mills, (viz.) the 32 H, 8. chap. 1. which ſpeaketh of Children; and 
the Baſtard of a Woman is no Child within that Statute, where the 
Mother gives Lands to him as ſuch. 


o General Baſtardy, {or whether the Father and Mother were ever * Lit 201. 


joined in lawful Matri ony/ is triable by the Biſhop's Certificate af. 2 ff. 


rh md * 2 Inſt. 97.99. 
ter Examination in Court-Chriſtian. [See the 9 H. 6. chap. 11.] But Roll. Abr. 


not Special Baſtardy, or whether the Defendant was born before Ma- 4 
trimony; for that is a Matter of Fact triable in the Temporal s 


| 86. 
Courts. [See of Husband and Mife, where Marriages may be con- bar. 51. 


tracted, ſupra.) 

The Learning concerning Baſtard Eigne and Mulier Pmuiſne is 
out of Uſe: However ſee Lit. 399, Gc. 1 Inft. 244. a. Gc. 1 Roll. 
Abr. 624. And Note, 'That a Baſtard there ſpoken of is One born 
before Marriage, whoſe Mother is afterwards married to the Father, 


and npon that Account favour'd by Law, becauſe by the Law of 
Holy Church He is Mulier. 


2 ww p 
— ñ—ñ—2[———é * 


By the 21 Jac. 1. chap. 27. I ſhall be eſteemed Murder for a Mo- 
ther to Conceal the Death of the Baſtard-Child when ſhe is deliver- 
ed of it, unleſs ſhe can prove by one Witneſs at leaſt, That it was 
Still born. | See Of Murder, Book 3. chap. 3. 

By the 18 Eliz. chap. 3. The two next Fuſtices of the Peace, (one 
Quorum) may take Order as well for the Puniſhment of the Mother 


and reputed Father of a Baftard Child; as alſo for the Relief of that 
Pariſh where it is born, &c. | 


P But corporal Puniſhment of the reputed Father or Mother is » : laſt. 133, 
ſeldom inflicted, where the Pariſh is ſaved harmleſs, tho' It may be 3 Cro. 436. 
inflicted. | £40 

1 The Seſſions cannot make an Original Order in Baſtardy. For «1 Ventr. 


the 3 Car. chap. 4. which gave the Seſſions that Power, is long fince 15 "op 
expired as to that Caſe. . au 82-0. as 1 Mod, 287. 


By the 7 Jac. 1. chap. 4. Juſtices of Peace ſhall commit to the 
Houſe of Correttion lewd Women that have Baſtards which may be 
chargeable to the Pariſh, there to be puniſhed, and ſet at Work one 
whole Tear, &c. 
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Qui ex Damnato Coitn naſcuntar, inter Liberos non computantur, 1 Ift 3 b. 8. a. 
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So that if the Mother will diſcharge the Pariſh from keeping the 
Baſtard, ſhe cannot be puniſhed by this Statute. But in Strictneſs ſhe 
may be puniſhed by the 18 Elis. before-mention'd. Oy. 


By the 13 and 14 Car. 2. chap. 12. Church-wardens and Overſeers 
of the Poor, where any Baſtards ſhall be born, may ſeize ſo much of 
| the Goods and Profits of the Lands of the putative Father and lewd. 
Mother, as two Fuſtices of the Peace ſhall order toward Diſcharge of 2 
the Pariſh, &c. | See Overſeers of the Poor, chap. 7. tnfra.] 5 
But the Seſſions muſt make the Order to ſell the Goods. 


Of Anceftor IV. Becauſe many Perſons are Anceſtors as to Hereditary Succeſ- 
and Heir. fjon, that are not Parents, and many inherit as Heirs who are not 
Children of thoſe whom they inherit, this Head may be conſider'd 
as a diſtin Capacity. | 
r 1Inſt. 58.b. Auce ſtor is different from Predeceſſor. r For Anceſtor is applied to 
hb a natural Perſon, as J. S. and his Anceſtors. But Predecefjor is ap- 
plicd to a Body Politick or Corporate, as the Biſhop of L. and his 
Predeceſſors, (Fc. 
A Son, as ſuch, cannot be an Anceſtor to tranſmit an Eſtate to his 
Father or Grandfather by Hereditary Succeſſion. For an Inheritance 
may lineally deſcend, but not aſcend. | 5 
1 Inf. 3. b. [He is only Heir That is born in Lawful Matrimony, and ſucceed- 
bes eth by Deſcent, Right of Blood, and by the Act of God, to Lands, 
© 1Toſt. 9. a. 'Tenements and Hereditaments, being an Eſtate of Inheritance. t Un- 
der the Word Heirs, the Heirs of Heirs are comprehended in infinitum, 
„ Iaſt. 22 b. u So that if Lands are given to a Man and his Heirs, all his Heirs are 
ſo totally in him, that he may give his Lands to whom he will. But 
* 1 Inſt. 8. one cannot be Heir till after the x Death af the Anceſtor. He is in 
+00. g , his Life-time only Heir apparent. V One that is born deaf, dumb and © 
blind, Ideots, Madmen, Outlaws in Debt, Treſpaſs, &c. Perſons ex- * 
communicate, attainted in a Præmunire, & c. may be Heirs. An 0 
Hermaphrodite may be Heir according to the Prevalency of the Sex. 8 
* laſt. 3. b. 2 Baſtards, Monſters, that have not humane Shape, Aliens, (tho 
iy Alien Friends) [See the 11 & 12 JF. 3 chap. 6. 7 Ann. chap. 5. ; 
5 Georg. chap. 27. and of Subjects ante, chap. 3. a Man attainted 
of 'Treaſon or Felony, or whoſe Blood is corrupted, cannot be Heirs, 


By the 11 & 12 W. 3. chap. 4. Papiſts, who ſhall not within ſix 
Months after they attain the Age of eighteen Tears, take the Oaths 
of Allegiance and Supremacy, &c. and make and ſubſcribe the De- 
claration in the zoth Car. 2. chap. 1. ſhall be diſabled to take or-in- 4 
herit Lands, &c. but not their Heirs or Poſterity. And during {ſuch "3 | 
Refuſal, the next of Kin that is a Proteſtant, ſhall enjoy the ſaid ay 
Lands, &c. [See 12 Ann. Sefſ. 2. chap. 14. 1 Georg. chap. 55.] © 


*1Inft.28.a, A Man by the“ Common Law cannot be Heir to Goods and Char- 
v 1Inft. 18. b. tels; but an Heir-loom by b Cuſtom may go to the Heir. The an- 


185. b. cient Jewels of the Crown are Heir-looms, and ſhall deſcend to the 
next Succeſſor, and are not deviſeable by Teſtament. For the Law 
: 3 


— 


Solus Deus Heredem facere poteſt, non Homo. 1 Inſt, 7 b. 
Nemo eſt Heres viventis. 1 Inſt. 8 b. 378, a. 


Ch. 6. Laws of England. 1 — | 


— 


preferreth the Cuſtom before the Deviſe. Obligations and Specialtics 
in the Caſe of the King may go to Heirs. [See 33 H.8. chap. 39. 

c And an Heir may have an Action againſt one that defaces the Mo- laſt. 202, 
nument, Coat-Armour, or Penion with the Arms of his Anceſtor in Tus 

a Church, tho the Freehold is in the Parſon. [See of Parſon, chap. 3. 
ante] The dead Body belongs to no one; but the Coffin, Shrowd, 

Gc. belong to the Executors or Adminiſtrators. d Alſo the Orna- * 12Rep.1os, 
ments of a Chapel of a Biſhop ſhall go in Succeſſion, not to Exc- 
cutors. 

8 A natural Perſon cannot be bound by Act of his Anceſtor, with- e 2 Inſt. 100; 
2 out a Binding and Aſſets. Ats are either Real or Perſonal. Real, Joi. f 
5 which come to the Heir by Deſcent in Fee- ſimple; not by Purchaſe. 

[Sec the 29 Car. 2. chap. 3. Of Truſts in Fec- ſimple, and of an Eſtate 
pur Auter vie, &c.] Perſonal Aſſets are Goods and Chattels which 
come to the Hands of an Exccutor or Adminiſtrator. 

[But ſee poſt of Heirs, Tit. Fee-{imple, and of Fftates upon Con- 
dition, Book 2. chap. 1. and of Deſcent, Warranty, Covenant, Obli- 
gations, Book 2. chap. 3. Whether Heirs are chargeable with the Debt 
or Covenant of the Anceſtor or no? See alſo the 3 & 4 V & M. 
chap. 14. Where Lands deſcending to the Heir ſhall be aliened before 

Action brought, Gg. See likewiſe Of Actions, Book 4. chap. 4] 
I have hitherto ſpoken of Heirs that ſucceed by Right of Blood. 
f But One may in a large Senſe be called an Heir, who has an loft. 7 b. 
Eſtate given Him by Teſtament, &c. But even then the Word in 2372. FR 
the Common Law hath not altogether ſo large a Signification as in” © 
the Civil Law. For by that Law One may be Heir to Goods and 
Chattels. 3 

V. The Landlord, or Lord, is he of whom the Land, c. is hol- Landlord 
den. 8 He is either Meſue Lord, or Paramount; Meſue Lord (Ale- 2 14 775 
dius, mean) is he that is Lord of a Manor, c. and hath Tenants 136. 
holding of him, yet he himſelf holds of a ſuperior Lord. The Lord 
Paramount (per and monter, to aſcend) is the ſuperior Lord. h But * 1 Inft.65. a. 
all Lands are originally derivd from the Crown, and therefore the 
King is Lord Paramount, either mediately or immediately, of all 
and every Parcel of Land in Euglaud; and cannot be a Tenant. His 
Lands are called the Deeſue Lands of the Crown, or the Domain 
Lands, . e. Lands (Domini) of the ſupreme Lord. 

i The Tenant (d tenendo, from holding) is one that occupieth n 166. . 
Land, Gc. held of ſome Lord by Rent, or Fealty at leaſt. No Sub- . & b. 65. a. 
ject hath properly Alodium or free Lands. For all Lands, &5c. in the 
Hands of a Subject are holden of ſome Lord or Landlord by ſome'Fe- 
nure or Service. | 

A Tenant is either Ley Tenant, that holds immediately of the 
Lord; or k Paravail, that hath Profit and Avail of the Land holden 2 Inſt 298. 
of one that holdeth of another. 

The Word Terart is uſed with divers Additions; as Tenant in Fee- 

ſimple, Fee-tail, for Life, for Years, at Will, Tenant in Dower, 'Te- 
nant by Copy of Court-Roll, 'Tenant in Mortgage, Tenant by Sta- 
tute Merchant, (5c. 

Now the Law concerning Landlord and Tenant will be ſet forth, 
when I ſpeak in Order of Eftates, Tenures and Services, Rents. Di- 


ſtreſſes, Waſte, Eſcheats, &c. 
| K 2 VI. A 
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Of Guardim VI. A Guardian is he that hath the Cuſtody and Education of 
and Minor. ſuch a Perſon as is not of ſufficient Diſcretion to guide himſelf and 
! Noy's his Eftate; As Minors, Idcots, and Lunaticks 1 A Guardianſhip 

Max. 49. then of a Minor is an Intereſt in the Body or Lands, &c. of one 

= 1 2 within Age. I have ſpoken before of [deots and Lunatichs, and have 

ſaid that a Minor is under Twenty-one Years of Age, and is call'd an 
Infant. [See ſapra, chap. 1.] There is a Difference betwixt a 
Guardian and a Committee of the King. Oftentimes a Guardian is 
taken for Prochein Amy, and a Prochein Amy tor a Guardian. 

" 1Inſt.88.b6, But there are m T hree Manner of Guardianſhips, (big.) By the 

ſoy 14123. Common Law, by Statute Law, and by particular Crſtom. 

2 of. 8. 1. By Common Lato, where there are four Manner of Guardians. 
1. Guardian in Chivalry or Knight-Service; but this by the 12 Car. 2. 
chap. 4. is taken away. 2. Guardian by Nature, as the Father or 
Mother. 3. Guardian in Socage, who is the next of Blood to whom 
the Inheritance cannot deſcend, if the Father does not order other- 
wiſe. This continues till the Heir accompliſhes the Age of fourteen 
Years, and then the Minor may chooſe His Guardian before a Judge 
at his Chamber or in Court, or in the Chancery. [See of Tenures 
and Services, Book 2. chap. 2.] 4. Guardian becauſe of Nurture, 
which is when the Father by his laſt Will and Teſtament, appoints one 
to be Guardian of the Body of the Child. 'The Ordinary may appoint 
a Guardian over the Body and the Perſonal Eſtate of the Minor, till 


He is fourteen Yearsof Age. | See Of Adminiſtration, Book 2. chap. 6. ] 
2. By Statute Law. For, | 


By the 4 & 5 Ph. & M. chap. 8. 4 Father, or Mother (after the 

TOs Death) without Aſſignation,” are Guardians of Homes Chil- 
ren, &c. | 

By the 12 Car. 2. chap. 24. A Father under Age, or of full Age, 
by Deed in his Life-time, or by Will, in Preſence of two Wim 
may diſpoſe the Cuſtody of his Child under Twenty-one Tears of Age, 
and not married at the Time of his Death, whether then born, or in 
Ventre ſa mere, during his Non-age, to any in Poſſeſſion or Remain- 
der, other than to Popiſh Recuſants. ich Perſons may maintain 
any Action of Treſpaſs againſt wrongful Takers away or Detain- 
ers of ſuch Child, and recover Damages for the Child's Uſe, and may 
take into their Cuſtody his Lands, &c. and Perſonal Eſtate, accord- 
7g 4 ; 0g Diſpoſition, and bring Actions as Guardian in Socage 
might do. 

This Act ſhall not prejudice the Cuftom of London, nor of any o- 
ther City or Town Corporate, ce. 


» 3 Lev. 395, This Act doth not extend to n Copyhold Lands. So that a Copy- 


1:90. holder cannot thereby diſpoſe of the Cuſtody of His Children ; for 
That belongs to the Lord, c. according to the Cuſtom. 
* Ilaſt.88. b. 3. By particular Cuſtom, the Tuition and Cuſtody of Orphans, 
Children of Citizens and Freemen, is committed to the Mayor and 
Aldermen of the City of London, and of other Cities and Boroughs. 
[See Court of Orphans, Book 5. W + 155 
? Lit. 123. P But now obſerve in general, That Guardians ſhall not take any 


4 Loft 39. Profits of the Miuors Lands, 87. to their own Uſe, but only to the 


Uſe 
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Uſe and Profit of the Minor; and of this he ſhall render an Account 
to him. Yet a Guardian on his Account ſhall have Allowance of 
all reaſonable Expences. And if he is robbed of the Rents and Pro- 
fits of the Land without his Default or Negligence, he ſhall be diſ- 
charged thereof upon his Account. The ſame is to be underſtood of 
all other like Accidents, 

Guardians of great Eſtates uſually paſs their Accounts yearly in 
the Court of Chancery, which is a ſafe Way to juſtify themſelves 
when the Minor, at his full Age, calls them to a general Account. 

See Weſtm. 2. chap. 23. 25 Ed. 3. chap. 5. 31 Ed. 3. chap. 11. 
and the 4 and 5 A477. chap. 16. Concerning Actions of Account a- 
gainſt the Executors or Adminiſtrators of every Guardian, Bailiff 
and Receiver, who ſhall anſwer upon Oath, Sc. 

See the 6 Ann. chap. 18. Concerning the Concealment of Guar- 
dians, Truſtees, 5c. of Perſons believed to be dead, againſt thoſe in 
Remainder, Reverſion, or Expectancy of the Eſtate, and the Method 
of Enquiry and Diſcovery of it, and concerning Guardians and 'Tru- 
ſtees holding over without Conſent of the Perſon next Intituled, Gc. 

I go on to treat of other Perſons in Civil Capacities, (viz.) Of 
publick Officers, and Bodies Politick, or Corporations. 


CHAP. VII. 


Of Publick Officers, as Sheriffs, Zuſtices of the Peace, 


Coroners, Treaſurers of the County, Conſtables, Church- 
wardens, Overſeers of the Poor, Surveyors of the High- 
ways, Clerks of the Market, and Governors of Houſes 


of Correction. 


Posse Offcers are Perſons in Civil Capacities. 


Of Publick 


I do not intend to ſpeak here of the Lord Chancellor, or Lord Officers 


Keeper of the Great Seal, the Lord High Treaſurer, the Lord Pre- 
fident of the Privy Council, Lord Privy Seal, of the Lord High Con- 
ſtable and Earl Marſhal, Lord High Admiral of the Fudges in the 
Courts at Veſtminſter, &c. Theſe will come in more properly when 
I treat of the Courts of Juſtice, or Juriſdiction of Courts. At pre- 
ſent I ſhall point out only ſuch Public Officers with whom we have 
daily Buſineſs in the Country, as the Sheriffs, Fuſtices of the Peace, 
Coroners, Treaſurers of the Counties, Conſtables, Church-wardens, 
Overſeers of the Poor, Surveyors of the Highways, Clerks of the 
Market, and Governors of Houſes of Correction. 


I. 'The Sheriff (or Shire-Reeve, i. e. Governor of the Shire, other- The Sheriff 
4 rinit.1658.4, 


2 Inſt. 174, 


wiſe Vice-Comes, in the Stead of the Earl of the County; for Co- 
mites or Earls heretofore had the Cuſtody of Counties) is a yearly 
Officer to whom the Government of a Shire or County 1s com- 
mitted, 


The Sheriff at the Common Law was to be choſen by the Coun- 
ty, but now by Statutes the Lord Chancellor, 'Treaſurer, Oc. > 
| 1 the 
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4 Rep. 32. 


3 Rep. 72. 
Shower's 
Rep. 289. 


t 3 Rep. 44. 


u rInſt. 168 a. 


* 2 Inſt. 174. 
F. N. B. 81, 
82. 


* 2 Toaſt. 193, 
194 


2 Forteſcue, 
& c. ch 24. 
i laſt. 168 a. 


the Judges nominate three Perſons of every County to be preſented 
to the King, that he may chooſe one of them. He is created by 
Letters Patents for a Year, but he may be conſtituted Durante bene- 

lacito. r Yet the King cannot reſtrain any Part of the Sheriff's 
2 oOwer as to any Town, Hundred, Oc. (unleſs he make that Town, 
Cc. a County by it ſelf, and appoint a Sheriff there) nor abridge the 
Sheriff in any Thing that is incident to his Office. For the Office is 
one entire 'Thing, and cannot be divided but by Act of Parliament. 
[Sce the 9 Fd. 2. Stat. 2. 14 Ed. 3. chap. 7. 12 Rich. 2. chap. 2. 
23 H. 6. chap. 8. and ſee his Oath, 3 Georg. chap. 15.] 

The new Sheriff being elected and ſworn, he ought at or before the 
County-Court next ſucceeding his Election to deliver a Writ of Di 
charge to the old Sheriff, who is to ſet over all the Priſoners in the 
Gaol ſeverally by their Names, (together with all his Writs) preciſc- 
ly by View and Indenture between the two Sheriffs ; wherein muſt 
be comprehended all the Actions which the old Sheriff hath againſt 
every Priſoner, tho' the Executions are of Record. And till the De- 
livery of the Priſoners to the new Sheriff, they remain in the Cuſtody 
of the old Sheriff, notwithſtanding the Letters Patents, the Writ of 
Diſcharge, and the Writ of Dehoery. The new Sheriff is obliged 
to receive the Priſoners at the Gaol only. But the Office of the old 
Sheriff ceaſes when the Writ of Diſcharge cometh to him. 

The Lord Mayor and Citizens of London have the Shrievalty of 
London and Middleſex in Fee by Charter ; and two Sherifts are an- 


nually elected by them, for whom the Mayor and Commonalty 


muſt anſwer, becauſe they have the Shrievalty in Fee. When one of 
the Sheriffs of London dies, the other cannot act till Another is made; 
for there muſt be Two Sheriffs of London, which is a City and 
County; but They both make but one Sheriff of the County of 
Midaleſex. . 

One may be Sheriff of * two Counties at the ſame Time. 

The Sheriff hath a Judicial and Miniſterial Power. 

His u Judicial Authority and Power conſiſts in hearing certain 
Cauſes in his Toru and Chunty-Courts, [See of the Torn and Coun- 
73-Courts, Book 4. chap. 1.] His Judicial Authority alſo lies in pre- 
ſerving the Peace of the County, for he is the principal * Conſerva- 
tor of the Peace there. Y Therefore by the Common Law, he may 
upon Requeſt cauſe one to find Sureties of the Peace, and may take 
the ſame Sureties by Recognizance.. * He may (to aſſiſt the Juſtices 
of the Peace of his County) charge any Number of Men (call'd the 
Poſſe Comitatiis) to attend him to ſuppreſs Riots, and ſuch as go 
about to diſturb the publick Peace, and record it. Such as do refuſe 
to alliſt him, when required, may be find and impriſon'd. [See of 
Afrays, Riots, Book 3. chap. 3. And ſee the 13 H. 4. chap. 7. 2 H. 5. 
chap. 8. & 9. 1 Georg. chap. 5.] 

But this Judicial Authority of Sheriffs as Conſervators of the Peace 
of the County is ſeldom put in Practice. It is uſually executed by the 
Juſtices of the Peace. fe 

4 His Miniſterial Power conſiſts in executing all the Writs iſſuing 
out of the King's Courts. > For no Proceſs is ſerv'd but by the Sheriff 
from the Beginning of the Suit to the Execution. [See J/eft. 2. or the 
13 Ed. 1. chap. 39. and the Expoſition thereof, 2 Iaſt. 451, &c. 12 E. 2. 
chap. 5. 2 Ed. 3. chap. 5. 23 H. 6. chap. 10. Concerning the Return of 

— Þ 98 Writs 
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Writs by Sheriffs and Bailiffs of Liberties.] © A Sheriff ought not to © Rep. 64. 
diſpute the Validity of the Writ, but muſt execute it. If the Court * XP: 5+ 

, ; 1 : , ; N 9 Rep. 168. 
goes beyond their Juriſdiction, an Action will lie againſt the Sheriff, 10 Rep. 30, 
otherwiſe not, tho the Writ was illegal. He or his Officers, upon ay 
an Arreſt, ought to ſhew at whoſe Suit it is, out of what Court, for  Cro. 395. 
what Cauſe. Gg. and if he does not make a Return, the Court will 1Ventr. 273. 
amerce him, and order an Attachment againſt him for his Contempt; 


or if he makes an inſufficient Return, he may be azzerced; but if he 


makes a falſe Return, the Party grieved may have his. Action againſt 


him. The Return is the Certificate of the Sheriff made to the 
Court of what he hath done touching the Execution of the Writ di- 


_ rected to him. [See of Vita, Book 4. chap. 4. 


d In all Caſes where the Proceſs concerns the King, as in a Writ of * 5 Rep. gr, 
Quo minus out of the Exchequer-Court in a Civil Cauſe, or other 8 Rep. 51 
Action where the King is Party, and in Criminal Cauſes, as Treaſon, 11 Rep. 82. 
Felony, Gc. the Sheriff or other Officer (after a Demand to open a 4 Iaſt. 177. 
Door, and ſignifying the Cauſe of their Coming, and a Refuſal) may 
break open the Door of a Horſe to execute his Proceſs. But at the 
Suit of a Subject only, the Sheriff, &c. cannot do it, even upon Ex- 
ecution, unleſs it be upon Ejectment to deliver Poſſeſſion of a Houle. 

For by Colour of a Suit, the Houſe of any Man might be broken 
open by his Bailiffs. 3 

e A Sheriff knock d gently at the Door with Deſign to arreſt one * Hob. 62. 
upon mean Proceſs, and the Wife open'd the Door a little to fee who 
it was; whereupon the Sheriff forced His Way with His Sword 
Drawn, and Broke open the Door where the Defndant lay, and ar- 
reſted Him; This was Held to be unlawful. f But if upon ſuch Pro- 1 Veatr. 
ceſs The Sheriff, c. catches the Defendant by His Hand as He holds 3%: 
it Out at a Window, This is ſuch a Taking that He may Juſtify the * 97 
Breaking Open of the Door. 

'The Privilege of a Houſe extends to a Man and his own Family 
only, not to others that fly thither, or remove their Goods thither 
in a fraudulent Manner to avoid Execution. .| See for the Prehemi- 
nence and Privilege of a Man's Houſe, 11 Rep. 82.] 

If the Party arreſted makes 8 Reſeſtarce, or ſhall make an Aſſault Pr. &Stud. 
upon the Sheriff, &c. he may juſtify the Beating of him; and if the chap. 1. 
Party is lain, it is juſtifiable. h But if any Sheriff, c. who hath U 9 Rep. 67, 
Execution of Proceſs is ſlain in doing his Duty, it is Murder in him **: 
that kills him, tho' there was not any precedent Malice between 
them. For the Law preſumes Malice, tho' none is proved, and tho' 
the Proceſs was apparently erroneous. | Sec Of Murder In Reſpeit 
of the Perſon kilFd, Book 3. chap. 1.] If a Sheriff is oppoſed in exc- 
cuting the King's Writs, i He cannot make a Return of ſuch Re- 2 laſt. 193, 
ſiſtance; [See Meſt. 2. chap. 39.] for He may by the Common Law '9+ 
take a Poſſe Comitatus to ſuppreſs ſuch Force and Reſiſtance; tho' a 
Reſcous upon a mean Proceſs before He could ſummon the County 
to His Aſſiſtance might be pardonable. 8 

5 5 E 


em 


Quicung e Fn ſu Fudicis aliquid fecerit, non videtur dolo malo feciſſe, quia parere neceſſe 


eſt. 10 Rep. 70, 76. 2 | 
udicium d non ſuo Fudice datum nullius eſt Momenti. 10 Rep. 76. 5 
Domus. ſua cuique eſt tutiſſimum Refugium. 5 Rep. 91. 11 Rep. 82. 3 Inſt, 162; 
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k 5 Rep. 66. | 


1 Dr. & Stud. 
Dial. 2. 
chep. 41. 


n 3 Rep. 72. 


He or his Officers may arreſt any one by k Night or by Day, at the 
Suit of the King or a Subject. 

He ought alſo, as a miniſterial Officer, to proclaim ſuch Statutes 
as are order d to be proclaim'd by him; return indifferent Juries for 
the Trial of Men's Lives, Liberties, Lands, Goods, c. and upon 
Delivery of the Writ to chooſe Knights of the Shire, to make Pro- 
clamation at the next County-Court, and of the Day and Place of 
the Parliament; and he muſt make out his Precepts to every Mayor 
of Cities, and Bailiffs of Boroughs, to chooſe Citizens and Burgeſſes. 
But he cannot be choſen himſelf. [See Of the Parliament, Book 4. 
chap. 1. 

1 is y Duty alſo to preſerve the Rights of the King within his 
County, and to enquire what Lands are conceal'd from him, to col- 
le& his Rents and Dues, and to ſeize to the King's Uſe, the Profits of 
ſuch Lands as come to him by Attainder or Eſcheat, (for the Office 
of ſcheator, having its Dependence on the Court of Wards, is now 
in a Manner out of Uſe) and likewiſe the Goods of any Felon, Fu- 
gitive, Outlaw, Wreck of the Sea, Gc. And he muſt levy his Maje- 
ſty's Debts, Oc. and be accountable to the King for all Iſſues and Pro- 
fits of his County; and upon Proceſs out of the Exchequer, he is to 
gather and bring into the Exchequer, ſuch Iſſues and Profits, and like- 
wiſe thoſe growing by Fines and Amerciaments in Reſpe& of the 
Non-appearance of Defendants and Jurors, and all forfeited Recog- 
nizances. But theſe muſt be firſt eſtreated (or extracted) by Copies of 
the Originals into the Court of Exchequer, and from thence Proceſs 
muſt be awarded to levy the ſame unto the King's Uſe. [See the 22 
& 23 Car. 2. chap. 22. 4 & 5 V. & M. chap. 24. 3 Georg. chap. 15.] 

He muſt alſo ſee that ! Criminals be executed, and muſt ſee that 
he obſerves the Order of Law in putting Criminals to Death; elſe he 
will be guilty of Homicide. See Of Execution, Book 4. chap. 5.] 

Laſtly ; He muſt give up his 4ccomprs in the Exchequer, and ſue 
out his Owietus. [See the 21 Fac. 1. chap. 5. 13 & 14 Car. 2. chap. 
21. and the 3 Georg. chap. 15. For the better Regulating the Of- 
fice of Sheriffs, and tor aſcertaining their Fees, and the Fees for ſuing 
out their Patents, and paſſing their Accounts. See alſo 3 Georg. 
chap. 16. For the better enabling Sheriffs to ſue out their Patents, 
and paſs their Accompts. | | | 5 

By m Demiſe of the King, the Authority of Sheriffs doth deter- 
mine. 'Therefore in the next King's Time, new Patents are preſent- 


ly ſued forth. [But See 1 Arm. chap. 8. Book 2. chap. 2. Of Offices, 
at the End.] | 


By the 14 Ed. 3. chap. 7. No Sheriff ſhall continue in his Office 
above one Tear, and then another ſhall be choſen according to the 
9 Ed. 2. in the Exchequer the next Day after All Souls, except in 
London, and where any hath Freehold or Inheritance in the Sheriff's 
Office, in Pain to forfeit yearly two Hundred Pounds, to be divided 
betevixt the King and Proſecutor. | See 28 Ed. 3. chap. 7. 42 Ed. z. 
* 9. 1 Rich. 2. chap. 11. 1 H. 5. chap. 4. 23 H. 6. chap. 8.] 

the 4 H. 4. chap. 4. Every Sheriff hall abide in proper Perſon 
within his Bailtwick. CE ED 

By the 4 H. 4. Chap. 4. and the 23 H. 6. chap. 10. A Sheriff ſhall 
not let his Bailiwick or Hundred to Farm. ; 
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execute his Office during Michaelmas and Hillary Term, if be hath not 


Poſt. 


The Profits whereof were very conſiderable heretofore, when moſt 
Law-Suits were tranſacted there. 


C406, — — 
— . 


Ay the ſaid Statute of the 23 H. 6. chap. 10. Sheriffs mnſt make 
Deputies iu the King's Courts at Weſtminſter to receive Writs to bs 
delivered to them. 


By the 12 Fd.4. chap. 17 Ed. 4. chap. 6. Fvery old Sheriff may 
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before a Mrit of Diſcharge. 

By the 5 Ed.6. chap. 16. If any Sheriff takes a Gift or Money of 
any Under-Sherif, Gaoler, or Bailiff, for his Office or Place, he may 
be indifted, fined and impriſoned. | See 3 Georg. chap. 15. Where he 
ſhall forfeit Five Hundred Pounds. And ſec of the Under-Sheriff 
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By the 1 Mar. Parl. 1, chap. 8. No Sheriff ſhall b& Fuſtice of the 
Peace during his Shrievalty, notwithſtanding the 1 Ed. 6. chap. 7. 


But if he was in Commiſſion before, he may act by Vertue of that 
Commiſſion when his Shrievalty is expired. 
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By the 3 Georg. chap. 15. 1f any High-Sheriff dies before the Ex- 
piration of his Tear, &c. the Under-Sheriff ſhall execute the Office 
tn the Name of the Deceaſed, till another is appointed and ſworn. 
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The Sheriff hath for his Aſſiſtance under him a County-Clerk or 
Under-Sheriff, Bailiffs, and a Gaoler. | 

1. The Under-Sherif, (or County-Clerk) is the Sheriff's Deputy, 
and acts in his Stead; except in ſome particular Caſes which are to 
be done by the Sheriff himſelf; as when a Writ ſaith, 'That the She- 
riff ſhall go in Perſon. n The Sheriff (not the King) hath Power to * 9 Rep. 49. 
delegate the Office to whom he pleaſes, tho' there is no particular 
Power given in his Patent to make a Deputy. For this is an Incident 
to the Sheriff's Office. And it would be very inconvenient that the 
Sheriff ſhould be reſponſible for his Deputy that is to be choſen by 
another. 'The High-Sheriff cannot abridge his Power, or reſtrain him 


r= 


by Covenant to act for him in Part only. Therefore the High-Sheriff 


ought to be very cautious in taking Security of the Under-Sheriff, to 
ſave him harmleſs from Eſcapes, > 2h ? 'The Covenants to this Pur- Hob. 12,13, 
ſe are allowd to be good, as being made to prevent Eſcapes, (5c. 
See the Under-Sheriff's Oath, 3 Georg. chap. 15.] Er 
The High-Sheriff may execute his Office himſelf if he pleaſes. 
All Returns made by the Under-Sheriff muſt be made in the Name 
of the High-Sherift; for the High-Sheriff only is ſworn to execute the 
Office of Sheriff, and therefore he muſt anſwer for all. If the Under- 
Sherift makes a Return whereupon the High-Sheriff may be amerced, 
there the High-Sheriff may be amerced; for the Officer muſt anſwer 
for his Deputy. But if it is a P Palſe Return, the Party grieved may * De. & Stud. 


bring his Action againſt the Under-Sheriff. Dk — 
The Power of the Under-Sheriff (where he may act) is the ſame . 


with that of the High-Sheriff, becauſe he acts in his Stead, [See 466. 
3 Georg. chap. 15. If the High-Sheriff dies, &c.] Therefore look back laſt. 114. 


to the Deſcription of the Judicial and Miniſterial Power of the High- 
Sheriff, Ge. | | 


« 
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He is, as other Deputies or Attorneys, rezzovable at Pleaſure. And 
tho' the Sheriff ſhould make him irrevocable, yet he may diſplace 
him. He is but in the Nature of a general Bailift Errant to the 
Sheriff in the whole County, as other Bailiffs are over a particular 
Hundred, | 


By the 42 Ed. 3. chap. 9. No Under Sheriff ſhall continue in his 


* 


Office above one Tear. 


Yet the ſame Perſons often continue to exerciſe the Office in other 
Men's Names for many Years together, 


By the 1 H. 3. chap. 4. An Under-Sheriff cannot execute that Office 
and prattice as an Attorney at the ſame Time. 


For it would be a Cauſe of encreaſing Suits, a Temptation to Par- 
tiality, and an Hindrance in Diſpatch of his proper Buſineſs. But not- 
withitanding, the Under-Sheriffs (being uſually bred Attornies) prac- 
tice in the Name of other Attornies. 


* By the 29 Eliz. chap. 4. No Sheriff, Under-Sheriff, or Bailiff of a 
Liberty, &c. ſhall take more for ſerving an Extent or Execution 
than T welve-pence for every Pound levied above a Hundred Pounds; 
and Six-pence for every Pound levied under a Hundred Pounds; in 
Pain of treble Damages to the Party gr:cved, and forty Pounds be- 
twixt the King and the Proſecutor. 


[But ſee the 3 Georg. chap. 15. Where 'The Fees for Executing 
Writs of Elegit (as far as They Extend to Real Eſtates) Habere fa- 
cias Poſſeſſonem, or Seiſinam, Capias Ad Satisfaciendum, and Levars 
facias, Feri facias and Extents out of the Exchequer for Debts, (5c. 
due to the King, are differently aſcertain'd from what They were in 
the 29 Eliz. chap. 4. | 

But in ſome Caſes, you muſt compound with the Sheriff, &c. as up- 
on Writs of Enquiry for Waſte, Damages, c. 


By the 5 Ann. chap. 31. No Sheriff of London or Middleſex ſhall 
take directly or indirettly any Sum or Preſent for the Execution of 
the Place of Under-Sheriff, or oblige him to any Expence or Diſ- 
9 but ſuch as have been cuſtomarily ſuſtain d by the Under- 

heriff. 

By the 3 Georg. chap. 15. Ir ſhall not be lawful for Any Perſon to 
Buy, Sell, Let or Take to Farm the Office of Under-Sheriff, &c. or any 
other Office pertaining to the Office of High-Sheriff; nor to Give or 
Take Any Reward for the ſame, diretlly or indiretily, on Forfeiture 
of 5001. [See Of the Sheriff ante, and Of Franchiſes and Liber- 
ties, Book 2. chap. 2. 

By the 6 Georg. chap. 21, No Sheriff, Under-Sheriff, &c. . ſhall 
make out Any Warrant before T hey have in Their Cuſtody the IPrits 
upon which ſuch Warrants ought to iſſue, on pain of 101, 
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2. A Bailiff is a Servant and Miniſter of the Law, and à Servant 
to the Party who employs him, to ſummon, arreſt, diſttain, &c. 
4 The Sheriff himſelf is call'd Ba/lizns, and his County Balliva. 1 1 af. Gi b. | 
But there Bailiff ſignifies an Officer concerned in the Adminiſtration 158. b. ll 
of Juſtice. But by Bailiffs in this Place, I mean thoſe Under-Officers alt. 19,44. 1 
that more immediately belong to the Sheriff, and are appointed by 
him as his Servants; ſuch are Bailiffs of Hundreds, and Special Bai- 
liffs. Bailifts Errant or Itinerant are out of Uſe. Bailiffs of Hundred 
5 are Officers to execute Writs, to collect the Poſt-Fines, Fee-Farms of 
185 the King, Gc. for the Sheriff; to attend the Juſtices of Aſſize and 
3 Gaol-Delivery, and Juſtices of the Peace, in their Courts. The Exe- 

cution of all Writs which come to the Sheriff, or his Under-Sheriff, 

ought to be executed by Bailifts of Hundreds, tho' now the Uſe is to 

put in Special Bailiffs with them. A Special Bailiff is an Officer of 

the Sheriff to execute ſome particular Writ, c. and for that Time 

only. His Arreſt is the Arreſt of the Sheriff; and if he ſuffers a Priſo- 

ner to eſcape, an Action lies againſt the Sheriff. And if the Priſoner 

is reſcued, the Return of the Reſcous ſhall be, That it was done to 

the Sheriff himſelf. The Statute of the 27 Elis. chap. 12. does not 

extend to ſpecial Bailiffs, ſo that in Effect the Deſign of that Statute 

is evaded, and too looſe a Reſtraint laid upon thoſe who are uſually 
a great Grievance to the People. However, the Sheriff ſhall an- pr. & Stud. 
ſwer for the Miſdemeanors of his Bailifts, if they offend in their Of- Diel. 2. 
fice, tho' he may have his Remedy over againſt them. . 
| T Every One is bound by the Common Law to aſſiſt not only the * « Ind. 193. 
Sheriff in His Office for the Execution of the King's Writs according 

to Law, but alſo His Bailiff that hath the Sheriffs Warrant and his 
Authority in that Caſe. If He refuſes to do it, being requir'd, He 

ſhall be fin'd and impriſon'd. 

© A Bailift ought to ſhew his Warrant when the Party ſubmits Him- 6 Rep 54. 

ſelf to the Arreſt, if required. [See Of Murder in Reſpett of the 9 Rep. g. 

Perſon Kill d, Booſ 3. chap. 1. Of Arreſt, Book 4. chap. 4. See al- 

ſo Of Bailiff of Liberties, Book 2. chap. 2. Bailiffs of Lords of Ma- 

7707s, Book 4. chap. 1. Of the Conrt-Baron.]- 
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By the 1 H. 5. chap. 4. They who have been Sheriffs Bailiffs for 
one Near ſhall not bear that Office for three Tears next following. 


An exceilent Law, but Pity that it is not put in Practice. 


By the 23 H. 6. chap. 10. he Bailiff”s Fee for an Arreſt is Four- 
pence. | 

By the 3 Georg. chap. 15. None ſhall take to Farm or buy the Of- 
fice of Bailiff, in pain of five Hundred Pounds. 


{See Of the Sheriff, and Under-Sheriff ante, and Of an Arreſt un- 
der Title J/rits, Book 4. chap. 4-] 

3. The next Officer under the Sheriff is the Gaoler (from Geol a 
Priſon) or Keeper of his Priſon. u Feme Coverts or Infants may be " 2 Inſt. 382. 
Keepers of Gaols, and are liable to be charged in Execution for E- Rep. 4+ 


ſcapes. 


I. 2 The 
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* Iaſt 10 The Cuſtody of County Gaols is * incident to the Office of the 
* Sheriff, and inſeparable from it, [See the 19 H. 7. chap. 10. ] tho the 
Gaol it ſelf does belong to the King, and is to be repaired at the 
common Charge of the County. The Sheriff being the immediate 
4 Rep. 34. Officer of the King's Courts, ſhall be Y anſwerable for all Eſcapes, and 
be ſubject to Amerciaments; and therefore he ſhall put in ſuch Gaol- 
ers as he will anſwer for ; from whom he ought to take good Secu- 
rity to 288 him. [See the 14 Ed. 3. chap. 9. 
tz Inſt. 58g, The 2 Cuſtody of Gaols may be granted to one in Fee, and may 
be held by Preſcription, and yet the Priſon it ſelf is the King's, as be- 
fore obſerved. | | 
Where there is no publick Gaol, the Sheriff may remove his Gaol 
from one Place to another within his County ; but cannot demand a 
z 2 Inft. 7605, Particular Place without Preſcription. * New Gaols cannot be erect- 
ed without an Act of Parliament. [See the Statutes For Building or 
| Repairing Gaols, Poſt.] In many Places the Gaol of a Town, which 
is a County of it ſelf, or a Place privileg'd from the County, is yet 
a Gaol of the County; and ſerves for the County at large. As New- 
gate in London ſerves as well for the County of Middleſex as Lon- 
don; which was ſo orderd when London was taken out of Middle- 
ſex, and made a County by it ſelf. 
Tho' the Sheriff muſt make ſuch Gaolers for which he will an- 
ſwer ; yet if there is a Default in the Gaoler, an Action does lie 
» Inſt. 592, againſt the Gaoler, as for an Eſcape, &c. > He who hath the Cu- 
3Inft. 91. ſtody of the Gaol wrongfully, or of Right, ſhall be charged with 
the Eſcape of Priſoners. And he who hath the Cuſtody of a Gaol in 
© Dr. & Stud. © Fee, and doth ſubſtitute another at Will, or for Life, under him, 
Dias. he ſhall be charged by Action upon Eſcape, that hath the actual 
9 Rep. 98. Poſſeſſion, if he is ſufficient. But if he is not ſufficient, Reſpondeat 
2 Inſt. 382, Superior. This is to be underſtood, when one hath the Cuſtody of 
*Inft. 114. 2 Gaol of Freehold or Inheritance. In common Cafes, the Sheriff 
or the Gaoler are chargeable at the Diſcretion of the Party. But the 
Sheriff is moſt uſually charg'd. | 
An Eſcape is when one that is impriſon d in the common Gaol of 
the County gets his Liberty before he is delivered by Order of Law. 
„Terms of d An Eſcape is either negligent or voluntary. Negligent, when one 
Eſcape. is arreſted and in Priſon, and afterwards eſcapeth againſt the Will of 
him that had him in Cuſtody, and is not freſhly purſued and taken 
before the Purſuer loſeth Sight of him. Voluntary, when one hath 
another under an Arreſt or in Priſon, and afterwards conſents to let 
him go whither he will, and he goeth accordingly. — 
3 Rep. 52: © It after a Negligent Eſcape, the Gaoler at any Time retakes the 
© 1+ Priſoner upon freſh Purſuit, (i. e. upon a f ſpeedy and continual Pur- 
'3'7 ſuit) he ſhall be excuſed, and the Prifoner ſhall be ſaid to be in Exe- 
cution again. Under this Pretence of Re-taking, or freſh Purſuit, 
Gaolers frequently prote& themſelves, when they are ſued for letting 
Priſoners go at large. If a Priſoner of his own Wrong eſcapes and 
flies into another County, the Sheriff or his Officers, upon ſuch Purſuit, 
may retake him; and tho' he is out of the View, yet if freſh Purſuit 
is made, and the Priſoner is.re-taken a long Time after, he ſhall ſtill 
be ſaid to be in Execution, if he was re-taken before any Action 
s 4 Rep. 46. brought againſt the Sheriff, &c, 8 If Traytors and Rebels break the 
4 © ET Priſon 
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Priſon by which the Priſoners eſcape, the Gaoler may be charged 
with the Eſcape and puniſhed; for he may have his Remedy over 
againſt them; not if they are the King's Enemies that break the 
Gaol. But in a negligent Eſcape, h Judges uſually make favourable « , Rep. 44 
Conſtructions on the Behalf of the Gaoler. 

i A Reſcous of a Priſoner upon an Arreſt or Mean Proceſs before he * : Roll. Abr. 
is brought to Gaol, may nd the Sheriff, ©. in an Action for the g. 0 
Eſcape, becauſe he is not obliged to have a Poſſe Comitatus ready 1gz, * 
to attend hin in the Service of every Mean Proceſs. But otherwiſe 
when the Priſoner is taken upon Execution, or when the Priſoner is 
in the Gaol and is reſcued. 

But now for Foluntary Eſcapes. * A Priſoner in Execution ought g. 
not to be allow'd to go out of the Gaol; for it is an Eſcape. The 1 Lat. 286.4. 
Sheriff ought to keep him in ard & ſalod Cuſtodid. | See Maſt. 2. 2 Joſt 381. 
chap. 11.] If he is removed by the Gaoler from County to County, 466,492. 
by. Vertue of an Habeas Corpus, it is no Eſcape; tho' he does not go 
the direct Way to that County. If a Man eſcapes with the 1 Conſent ' 3 Rep. 52. 
of the Gaoler in Civil Cafes, or with the Conſent of the Plaintiff, 
he cannot retake him. If he doth, the Priſoner may have an Audi- 


— 


ta Querela. in If a Woman is Warden of the Fleer-Priſon, and a Pri- * Plowd. 17. 


ſoner in the Fleet marrieth her, this is a voluntary Eſcape in the 
Woman; for now the Priſoner cannot be under her Power. Thus if 
the Sherift or Gaoler marrieth a Woman that is in Execution for 
Debt, ſhe cannot be a Priſoner to her Husband. u If the Sheriff, &c. ; Rep. 44. 
conſents that one in Execution ſhall go out of the Gaol for a while, $ Rep. 100. 
this is an Eſcape, tho he returns at the Time appointed. 

It is often to be conſidered, Whether an Eſcape is upon a Mean 
Proceſs, (i. e. after one is committed to Priſon upon the firſt Arreſt) 
or upon an Execution, which is by Proceſs after Judgment. Now 
Gaolers are more cautious of voluntary Eſcapes after Execution, 
than upon Mean Proceſs : Becauſe upon Execution, the Debt and Da- 
mages will appear upon Record, and ſo are more eaſily recover d 
againſt them, than upon Eſcapes on Mean Proceſs, where there is a 
greater Liberty to make an artful Defence. | But ſce the 8 & 9 }/.3. 
chap, 26, infra. | G 33 | 

Voluntary Eſcapes in ꝰ Criminal Caſes (as Treaſon or Felony) are : laſt. 589. 
very dangerous to the Sheriff or Goaler, c. The Sheriff or Gaoler 175, 


ping was committed, it he was committed by lawful Warrant. If he pg: 330. 
was committed for Treaſon or Felony, the Sheriff or Gaoler in a vo- 

luntary Eſcape ſhall anſwer for Treaſon or for Felony; and that 
Officer that permitted the Eſcape, ſhall ſuffer the Puniſhment. P The *Dr. & Stud. 


Sheriff muſt anſwer for the Gaoler in Civil Caſes, but not in Crimi- — 0 


nal. Alf a Priſon be ſet on Fire, unleſs it be by Privity of the Pri- H. P. C. 114- 
ſoner, he may break Priſon to. ſave his Life. If a Conſtable brings * > Init. 59e. 


a Perſon to Goal, and the Gaoler refuſeth to take him, the * Vill H p.c.14, 


where the Conſtable liveth ſhall be charged with him, and the S. P. C. 34 b. 
Gaoler fin d. [See Of Public Felonies, Book z. chap. 1. Dalt. ch. 170. 


th N 1 K Ny e 43 
© By the 5 H. 4. chap. 10. Nome ſhall he impriſomd by amy Fuſtice of 


Peace, but only in the © common Goal: [See the 23 H. S. chap. 2. Rep 120- 


11 & 12 . z. chap. 19. and the 6 Georg. chap, 19. infra. ] 9 9 Rep. 119. 
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K 3 5 p. C. 114. 
is eſteemed to be guilty of the Crime, for which the Priſoner eſca- Date 5934 
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By the 7 H. 4. chap. 4. In an Action of Debt brought againſt a = 7 
Gioks which letteh a n a Protection ſhall not lic. = ; 

By the 23 H. 6. chap. 10. The Gaolers Fee for a Commitment is 5 
Four-pence. And if he doth any Thing contrary to this Act, he. for- _ - 
teits treble to the Party grieved, beſides forty Pounds to be divided _— c 
betwixt the King and Proſecutor. = c 


By the 3 H. 7. chap. 3. Thoſe that have the Cuſtody of Goals, muſt 5 
certify the Names of all Priſoners to the uſtices of Gaok-Delivery, _ ( 


in pain of five Pounds for every Default. _ 1 
By the 8 and 9 W. 3. chap. 26. Ifthe Keeper of any Priſon ſuffers _ « 

any Priſoner committed on Contempt, Mean Proceſs, or Execution, 8 

to be ont of the Rules, except on Habeas Corpus or Rule of Court, it _ cc 

ſhall be deemed an Eſcape. = / 
Every Perſon obtaining Judgment in an Action of Eſcape againſt = 


the Marſhal of the King's Bench, or Warden of the Fleet ſhall have = 
not only the Remedies allowd by Law, but the Profits of the ſaid i 
Marſhal and Warden, or ſome fit Part thereof ; which ſhall he ſeque- 4 

ſired toward Sati faction of the ſaid Debt, with Coſts and Damages. = 

And if the Keeper of any Priſon takes Money to connive at any 
Eſcape, he ſhall forfeit five Hundred Pounds, and His Office. 

And no Re-taking, or Freſh Purſuit ſhall be given in Evidence in 
an Action of Eſcape, unleſs eſpecially pleaded, and Oath made by 
the Keeper of the Priſon, That ſuch Eſcape was without his Con- 
ſent. But if ſuch Affidavit prove falſe, ſuch Keeper ſhall forfeit five 
Hundred Pounds. 

Likewiſe, if any Priſoner in Execution: eſcapes, the Creditor may 
re-take ſuch Priſoner by any new Capias, or may ſue forth any other 
kind of Execution. | | 

And if any Keeper refuſes, after one Day's Notice, to ſhew the 
Priſoner in Execution to the Creditor, or his Attorney, it ſball be 
Judged an Eſcape. | | | 

If the Keeper of any Priſon take more than two Shillings and 
j 1 by the Meelt for Chamber-Rent, he ſhall forfeit twenty 
Pounas. | | | 2 

By the 11 and 12 W. 3. chap. 19. 10 Ann. chap. 14. The Fuſtices Bl 
of the Peace upon Preſentment of the Grand Fury at the Aſſizes *TÞ 

may aſſeſs the County for building or repairing Goods. | See the 
6 Georg. chap. 19.] 2 | N 

All Felons ſhall be impriſon'd in the common Gaol only, whereof ba” 
the Sheriff ſhall have the Keeping. But ſee 5 Ann. chap. 9. 6 Georg. * 
chap. 19. imfra.]/ | $6 

This Act ſhall not prejudice ſuch as have any common Gaols by * 

Inheritance, for Life, or Tears; nor charge any Perſon in any City, Tad 
Town, &c. which have common Gaols for Felons taken in the ſame. 
By the 1 Ann. Sefl. 1. Stat, 2. chap. 6. F any Perſon charged or 
committed in Cuſtody in the King's Bench or Fleet in Execution, or 
on any Mean Proceſs or Proceſs of Contempt, ſhall go at large, upon 
Oath thereof made in Writing before the Fudge of the Court where 
the Commitment, Action, Judgment or Execution was, ſuch Judge 
ſhall commit ſuch Perſon eſcaped to the common Gaol of the County 
where re-taken, there to remain without Batl, till diſcharged by Law. 
And if the Sheriff, &c. ſuffers the Priſoner render'd to ad he ſhall 
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be liable as the Marſhal of the King's Bench or Marden of the Fleet are 


for ſuch Eſcapes. 


By the 5 Anne, chap. 9. One that eſcapes (being taken by Virtne of 


the 1 Ann.) ſhall be committed to the Priſon where the Sheriff keeps 
Debtors, inftead of the common Gaol. And if the Priſoner Eſcapes, 
The Sheriff ſhall be Anſwerable as in other Eſcapes. 

The Judges mention d in the 1 Ann. may Grant JParrants 72 
Oath made in Writing before Commiſſioners empower'd to take Affida⸗ 
vits in the Country; and the Perſons may be taken upon the Lord's 
Day by Virtue thereof. | 
If any Perſon in Cuſiody for not performing any Decree of Chan- 
cery or Exchequer, whereby Morey is decreed, ſhall eſcape, the Per- 
ſons to whom the Money is decreed, ſhall have the ſame Remedy a- 
gainſt the Sheriff, as if the Perſon eſcaping had been in Cuſtody input 
Execution; and recover the ſame with Cofts in any of the Courts at 
Weſtminſter, | 

By the 3 Georg. chap. 15. None ſhall take to Farm or buy the Of- 

fice of Gaoler in pain of five Hundred Pounds. 


[See the 5 Georg. chap. 24. Concerning the Gaoler's Duty in the 
Cuſtody of Barnkrupts. And the 6 Georg. chap. 19. when Juſtices 
of the Peace may commit Vagrants, and Other Criminals charg'd 


with ſmall Offences, either to the Common Gaol or Houſe of Cor- 
rection.] 


By the Common Law, no Sheriff, Gaoler, or other of the King's t Inſt. 4; 


Miniſters, ought to take any Reward for doing his Office, only of the 


King. But ſince the Common Law has been altered, incredible Ex- 


tortions and Oppreſſions have enſued. 


Il. Juſtices of the Peace are thoſe that are appointed by the King's Juſtices of 
Commiſſion to keep the Peace of the County where they dwell. Of the Peace. 


whom ſome are made of the Oporum, (from the Words in the Com- 
miſſion, Quorum A. B. C. D. E. F. unum efſe volumns) becauſe ſome 


Buſineſs of Importance ſhall not be diſpatch'd without the Preſence 
of them, or one of them. | 


Heretofore there were u Corſervators of the Peace at Common * Inſt. 174. 
Law, elected by the County, upon a Writ directed to the Sheriff. But“ 


the Election of Conſervators is transferr'd by Statutes from the Peo- 
ple to the King; and at laſt Juſtices of the Peace are created Conſer- 


vators of the Peace by Commiſſion or Letters Patents under the Great 


Seal. 'The Power of conſtituting them is only in the King, tho' they 
are uſually made at the Diſcretion of the Lord Chancellor or Lord 
Keeper, by the King's Leave; not that the Power can be transferr'd of 
lodg'd in a Subject: The King may appoint in every County in Exg- 
land and Wales as many as he ſhall think fit. 


They are Juſtices of Record ; for none but Juſtices of Record can 


take a Recognizance of the Peace. Their Power ariſes from their 
mig, or from Statutes. 
1. By 


uod aſſignavimus vos conjunttim & diviſim & quemlibet veſtrum F1t 
Nina noſtros ad Pacem noſtram in Comitatu noftro B. Conſer- 
vandam, Gc.) every Juſtice is appointed Cynſervator of the Peace, 
and hath a ſeparate Power, and may do all Acts concerning it apart 


and 


Vertue of ſome Words in their Commiſſion, (oi g.) Sciatis 
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and by himſelf, and even to commit a Fellow-Juſtice upon Treaſon, 


Felony, or Breach of the Peace, This is the ancient Power touch- 


ing the Peace, which a Conſervator of the Peace had at Common 
Law. As ſuch, every Juſtice of the Peace may bind to the Peace or 
Good Behaviour at Diſcretion; and for Defect of Sureties may com- 
mit to the common Gaol. [See 6 Georg. chap. . ante. 1.] 

By Vertue of another Aſſianavi mm or Clauſe in the Commiſſion 
Two Juſtices of the Peace, (one Quorum) have a joint Power, 1. To 
enquire by Jury of all Offences mention'd in the Commiſſion. 2. To 
take Indictments. 3. To grant Proceſs thereupon. 4. 'To hear or 
try the Offence upon Indictment. Theſe are Matters that are to be 
tranſacted at the General Quarter-Seſſions. ¶ See of the Court of the 
General or Onarter-Sefſions. Book 4. chap. 1.]  ._ 

2. By Statutes, Power is given to Juſtices of the Peace, to which 
their Commiſſion does not reach. And the Statutes of the 4 H. 7. 
chap. 12. 33 H. 8. chap. 10. and 37 H.8. chap. 7, give a further ge- 
neral Power than is expreſſed either in their Commiſhon, or in any 
particular Statute, 'There are alſo ſeveral Statutes which are not 
mention'd in their Commiſſion, and yet the Execution thereof is com- 
mitted to the Care of the Juſtices by expreſs Words in the Statutes. 
But all ſuch Statutes which do give Authority to the Juſtices, are a 
{\uficient Commiſhon of themſelves, tho' thoſe Statutes are not re- 
ferrd to in their Commiſſion. Theſe Statutes are to be executed as 
they direct; wherein if no expreſs Power is given to any one Juſtice, 
he can admoniſh only; and if not obey'd, may make Preſentment of 
it upon the Statute, and with his Fellow-Juſtices hear and determine 
it in Seſſions; or he may bind the Offender to the Peace, or the Good 
Behaviour. G5 | 

Some Statutes impower one Juſtice of the Peace alone to at. Some 
Statutes require tcvo, three, four, fix. Of which Statutes where one, 


Sc. may act, there ate ſeveral Collections in Print. [See Dal. 
Blackerby, &C. | — | 
The Authority that they uſually exerciſe from Statutes, is con- 
cerning Ale-houſes, Apprentices, Badgers, Bail, Bakers, Baſtards, 
Beer and Ale, Carriers, and Prices of Land-Carriages, Church-war- 
dens, Conſtables, Cottages, Curſing and Swearing, Drunkennefs, Ex- 
ciſe, Felonies, Forcible Entry and Detainer, Foreſtallers, Games not 
lawful, the Game, (and in relation to it concerning Game-keepers, 
Guns, Greyhounds, Setting Dogs, Ferrits, Snares, Nets, Hares, Par- 
tridges, Pheaſants, Pidgeons, Hawks, Fiſh, Deer, &c.) Gaols, Gun- 
powder, Hackney-Coaches, Hedge-Breakers, Highways, and Survey- 
ors of Highways, Houſes of Correction, Labourers, Leather, Lord's 


Day, Defaults about Money, Poor, (as ſetting them to Work, Set- 


tlingsthem in a Pariſh, or Removing them from a Pariſh) and Over- 
ſeers of the Poor, Papiſts, Plague, Quakers, Rates arid Pariſh-'Taxes, 


| Regrators, Riots, Robbing Orchards, Gc. Servants, Soldiers, and 


prongng Carts, and Carriages for them upon their March, ſmall 
ithes, Treaſurers of the County, Vagabonds and Vagrants, Wages, 
Waggons and Waggoners, and Prices of Land-Carriages of Goods by 


Waggoners, Weights and Meaſures, Wood-ſtealers, and Deſtroyers of 
Timber, or other Trees, Gc. 


3 OE Yrs Several 
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Several Statutes do impower Mayors and other Magiſtrates in 
Corporations to act as Juſtices of the Peace within their particular 
Precin&s, who, beſides what the Juſtices of the County may do, take 
eſpecial Care concerning the Aſſiſe (or Ordinance) of Ale and Beer, the 
Aſſiſe of Wood Billet and Faggot, Artificers and Victuallers, Beer- 
Veſſels, Veſſels for Salmon, Herrings and Eels, Dying, and of many 
other Matters relating to Trade. [See Dalton chap. 192. 

The Power executed by the Juſtices o of Seſſions is chiefly by 
IWarrant, Recognizance and Mittimus. 

A Tarrant is a Precept to ſome Officer to bring an Offender before 
the Juſtice, or to levy a Penalty by Diſtreſs, &c. and muſt be under 
the Hand and Seal of the Juſtice, or his Hand at leaſt. If it iſſues out 
for the Peace or Good Behaviour, it muſt contain the ſpecial Matter. 
[See of the Petty Conſtables, poſe. 

A Recognizance is a Bond of Record acknowledged to the King, 
upon Condition to pay a certain Sum of Money if the Condition is 
not performed; as to appear at the Aſſiſes or Quarter-Seſſions, to be 


of the Good Behaviour, &c. If a Juſtice x compounds Recognizances, : Sid. 192. 


and does not return them to Seſſions, an Information lies againſt 
him. 

y A Mittimns is a Precept in Writing directed to the Gaoler under ? : Inſt 52, 
the Hand and Seal of the Juſtice, containing the Cauſe of the Com- 595% 59%» 
mitment) for the Receiving and ſafe Keeping of an Offender in Pri- 
ſon until he is delivered by Law. A Mittimus need not be under 
Hand and Seal, if it is made by Order of Scfſions. 

2 The Power to demand Security for the Keeping of the Peace, 1 laſt. 
or for the Good Behaviour, and for Want of Security to commit to 2ſt. 18 
Priſon, does prevent a World of Miſchief. [See the 21 Fac. 1. chap. &c. 5 
8.] The * Wife may have it againſt the Husband, and the Husband * — pe 
againſt the Wife. C. But Feme Coverts and Infants ought to find ch. 117 
Security by their Friends, and not to be bound themſelves. A Juſtice 


may not only grant it at the Þ Requeſt of any Perſon, but he may v Dalton, p. 


demand it ex Officio at Diſcretion. But he ought not to demand 275,71. cb. 


barry; for the Good Behaviour againſt one for Defaming another. It is T9 
t 


ſaid that a Warrant for the Peace or Good Behaviour cannot be grant- 
ed againſt a Lord of Parliament by a Juſtice of Peace ; it muſt be by 
Subpæna out of Chancery. But © one Juſtice may grant his Warrant D. ton, p. 
for the Peace againſt another Juſtice of Peace, 5, 
the Peace, as before hinted. Breaches of the Peace or the Good Be- 
haviour may be in many Inſtances. But he that demands Security 
for the Peace, muſt make Oath before the Juſtice of Blows given, or 
that he ſtands in Fear of his Life, or ſome bodily Hurt, or that 
he fears that another will burn his Houſe, &c. before the Juſtice can 
grant his Warrant. [See Book 3. chap. 3. Of Offences againſt the 
Public Peace.| | | 
If one does make an Aſſault upon a Juſtice of Peace in the Execu- 
tion of his Office, he may not only defend himſelf, but may alſo ap- 
prehend the Offender, and ſend him to Gaol till he find Sureties for 
the Peace. And he may likewiſe record a Forcible Entry upon his 
own Poſſeſſion. In other Caſes he cannot be Judge in his own Cauſe 
in any Thing relating to himſelf. Here therefore it would be adviſe- 
able to act in Conjunction with another Juſtice. [See the 43 Elig. 
chap. 7.] If one abuſeth Him by Words before his Face, or — 
| M : - N1IS 


e 15 Conſervator of 268. ch.1 I 7» 
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His Back, in relation to his Office, He may be bound to the Good 
4 Rep 16. Behaviour for bis Sawcineſs to a Magiſtrate; 4 but if He is Abuſed 
Crompt. 149. in the Execution of His Office, The Offender may be alſo indicted at 
Dole ch 114. the Quarter-Seſſions and Fined. To ſpeak contemptibly of His War- 
p. 258. ch. rant, or to caſt it into the Dirt, is a Contempt againſt the King's 
192-P-445- Proceſs. But if one Abuſes a Juſtice of Peace by Words that do not 
239.  _ Relate to His Office, it ſeems to ſtand only as in the Caſe of other 
1 Lev.52. Perſons that are not Magiſtrates. on Of Yprifien, Book 4. cha p. 3. 
pers h. 124. J do not ſpeak here Of Actions of the Caſe for Slandering a Juſtice 

| of the Peace in Relation to His Office: for an Action may lie where 

no Indictment lies. 

e4 Inft. 176. © One or more Juſtices of the Peace cannot make a, Warrant upon 
177.178. a bare Surmiſe, to break open any Man's Houſe to ſearch for a Felon 


SReP-919- or ſtolen Goods, tho commonly the Houſes of poor People are often 


ſearched by Vertue of ſuch Warrants for ſtolen Goods. But for 
Breaches of the Peace, Doors may be broke open to take an Offender. 
And a ſworn Officer need not to ſhew his Warrant, but he ought to 
tell the at of it, as beforementioned. [See of Proce/s, Book 4. 
chap. 5. | 
| + he Power of Juſtices of the Peace is Determined, 1. By the 
Death of the King. [But ſee 1 Ar. chap. 8.] 2. By Diſcharge un- 
der the Great Seal. 3. By a Superſedeas. 4. By Granting a new 
" Inſt. 165. Commiſſion, f of which they that are left out muſt take Notice after 
Publication at the next Seſſions. [See 1 & 2 Ph. & M. chap. 18.] 
5. By Acceſſion of an Office, as by being made Sheriff or Co- 
roner. - „ „ 
4 Inſt. 181. 8 By the 34 Ed. 3. chap. 1. Authority is given to Fuftices for pre- 
venting Offences, as to bind to the Good ee Lk 2 | E 
By the 3 H. 5. Stat. 1. chap. 4. Zuſtices of the Peace in every 
Shire named of the Quorum, ovght to be reſident in the ſame ; except 
Lords, Judges, Serjeants at Law, and the King's Attorney. 
By the 5 H. 4. chap. 10. A Fuſtice ought to ſend Offenders to the 
common Gaol. Therefore the Juſtices in London ought not to ſend 
23 Rep. 12% them to the h Compter, Gc. [But ſee 6 Georg. chap. 19] _ 
_ By the 18 H. 6. chap. 11. None (except Men learned in the Laer, 
or inhabiting Corporations) ſhall be Tufts ces of the Peace, unleſs their 
Lands are worth twenty Pounds a-year. | 
By the 3 H. 7. chap. 1. Fuſtices of the Peace at the next General 
Seffhons ſhall certt'y Recogmzances taken for keeping the Peace, &c. 
By the 3 H. 7. chap. 3. 2 (ou Quorum) have Power to 
let to Bail Perſons bailable by Lato; an 
next Ouarter-Sefſions or Gaol-Delivery, in Pain of ten Pounds. [See 
of Bail, Book + chap. 4. ] | 
See the 13 H. 4. chap. 7. 4 H.. chap. 1. 5& 6 Ed. 6. chap 15. 
5 Elis. chap.1. 5 Elis. chap. 4. 13 Eliz. chap. 2. 1 Fac. 1. chap. 4- 
36 4IW.& M. chap. 12. For Forfeitures incurred by Juſtices for Neg- 
le& of Duty. | 


By the 7 Jac. 1. chap. 5. If an Action is brought 1 a Fuſtice 


of the Peace, &c. He and his Aſſiſtants may plead the General Iſſue, 
and give the Special Matter in Evidence; and if a Verdict, &c. paſs 
tor him, he ſhall be allawed double Cofts. [See 21 Fac. 1. chap. 12.] 


ſhall certify the ſame at the 


e 


FL be 


Ch. 7: 


Note, That a Juſtice, (Fc. when he ;uſtifies the Act done by him, 
need not ſet forth his Commiſſion, becauſe it is recorded, and re- 
maineth with the Cuſtos Rotuloruim. 2 4: 
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By the 5 W. & M. chap. 4. The Statute of the 34 and 35 H. 8. 
chap. 26. ig repealed, by which Juſtices of the Peace in Wales were 
limited to eight in each County. 
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[See of Conſtables, infra, and ſee Dalton concerning Juſtices of 
the Peace, chap. 1, 2, 3, 4, 5, 6.] | 
III. i The Coroner (Coronator a Corona) is an Officer of the King, Of the Coro- 
that hath Cognizance of ſome Pleas of the Crown. He is to be k e- ner, 
lected in full County, (i. e. at the County-Court) by the Frechold- A 
ers, upon the King's Writ De Coronatore eligendo; | See the 28 Ed. 3. 4 Init. 27. 
chap. 6.] and ought to have Lands in Fee in the County to anſwer 1 174, 
all People, [See 3 Ed. 1. chap. 10. 14 Ed. 3. chap. 8.] though now F. N. B. 163. 
mean Perſons execute the Office. But if the Coroner is inſufficient, 
the County, as his Superior, ſhall anſwer for him. He ought to ex- 
ccute his Office in Perſon, for he is a Judicial Officer, tho' Deputies 
are tbo often appointed, The Number of Coroners are not fixed. i 2 laſt. 17 5, 
In moſt Counties there are four, beſides ſeveral ſpecial Coroners. 5%; , 
in divers Liberties and privileged Places, as the Coroner of the Verge, = ,106. = 
c. [Sce 28 Fd. 1. 8 3.] and by Charter ſeveral Corporations 4. 
have Power to chooſe Coroners for their Precincts. n 
The Lord Chief Fuſtice of the King's Bench is nthe Sovereign Co- 4 Rep. 57. 
roner; and he may view a Body, and record it where-ever he is. 
The Lord Mayor of London is Coroner of that City; but the * 8Rep. 126. 
Recorder pronounces the Judgment upon Outlawries there by lad 88. b. 
Cuſtom. | D hey 
The Power of Coroners is either Judicial or Miniſterial. 
The 38 Authority (both of general and ſpecial Coroners) * 4 Iaft. 27 r. 
is in Caſe where one comes to a violent Death by Felony or Miſ- 2 * 
chance to pronounce Judgment upon Outlawries in the County- 
Court, to take and enter Appeals of Murder, &c. tho he cannot 
proceed any further, but muſt deliver them over to the Juſtices. He 
may alſo enquire of the Eſcape of the Murderer, Treaſure-Trove, 
Wreck of Sea, Deodands, (5c. but of no Felony, except of the Death 
of a Man, and upon View of the Body. | See of the Cburt of the Co- 
roner, Book 4. chap. 1. and the 4 Ed. 1. 14 Ed. 1. 14 Ed. 3. chap. 6. 
28 Ed. 3. chap.6. 7 H. 8. 292 7.0 | 
The 1 Miniſterial Power of a Coroner is exerciſed when Proceſs is « , Invt. 271. 
ordered to the Coroner to execute the King's Writ, upon a juſt Excep- 3 Lev: 399. 
tion made againſt the Sheriff, as that the Sheriff is a Party, c. One 
cannot return the Proceſs, if there are more in the County. | 
The Juſtices of Aſſize and of the Peace have Power to puniſh the 
Defaults of Coroners. | 
A Coroner may be Diſcharged of his Office by the King's Writ, rde F. N. B. 
Coronatore exonerando. But a Coroner remaineth, tho' the ! King 163. 
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>, of Record in Chancery. Otherwiſe of thoſe that hold their Places * 2 Ing. 175, | 

( . by Writ, Commiſſion, Letters Patents, 5c. [See 1 Aun. chap. S. „ | ij 
] = IV. The Treaſurer of the County is he that keeps the County-Stock. "att wag P 
1 There are two of them in each County, to be choſen by the major County. | 9 
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An Inſtitute of the Book I 


Of Confla- 
bles. 
© 4 Iaſt. 123. 


bs 4 Inſt. 267. 
Dalton, ch. 


28. 
$. . 6. 5; 


Part of the Juſtices of the Peace, Gc. at Eaſter Seſſions. They muſt 
have ten Pounds a-year in Land, or one hundred and fifty Pounds 
in Perſonal Eſtate, and ſhall not continue in their Office above a 
Year. The Treaſurer that refuſes to execute the Office, may be 
fined by the Juſtices three Pounds at the leaſt. The County-Stock 
is raiſed by rating every Pariſh yearly at Eaſter Seſſions; and is to 
be diſpoſed of to charitable Uſes, as for the Relief of maimed Sol- 
diers and Mariners, Priſoners in the King's Bench and Marſhalſea, and 


in the County-Gaol, for paying the Salary of the Governours of Hou- 


ſes of Correction, as alſo for the Relief of poor Hoſpitals and Alms- 
houſes, ſituate within their ſeveral Juriſdictions, Oc. 

The 'Treaſurers are to Accoumt yearly at Eaſter Seſſions, or within 
ten Days after, to their Succeſſors, in Pain of five Pounds at leaſt, 
to be impoſed by the Juſtices in Seſſions. 

Their Duty is ſet forth, the Manner of raiſing a Stock, how it ſhall 
be diſpoſed of, and how they ſhall Account, &c. in the Statutes of 
43 Eliz. chap. 2. 43 Eliz. chap. 3. 7 Fac. 1. chap. 4. 11 and 12 
I. z. chap. 18. 5 Ann. chap. 32. [See of the Receiver for Priſoners 
11G 12 . z. _ 19. and of the Treaſurer upon raiſing a Tax for 
Bridges, 1 Ann. chap. 18. and for his Duty concerning Tranſporta- 
tion of Offenders, 6 Georg. chap. 23.] | 

V. t Conſtables (anciently written Corning ſtables, from Coning a 
Saxon Word, ſignifying King, and Staple, Stability or Safeguard) are 
Officers appointed for the Preſervation of the Peace in Hundreds, Pa- 
riſhes, and 'Towns. | 

A Conſtable is either a Chief or High Conſtable, or a Petty Con- 
ſtable. | 

1. The * High Conſtable is an Officer over the whole Hundred, and 
is uſually appointed and ſworn before the Juſtices of the Peace at 
their Quarter Seſſions. He is ſometimes choſen by the Juſtices in their 
ſeveral Diviſions; tho' by the Common Law He ought to be choſen 
in the Turn or Leet. He is forced to ſerve, if legally nominated 
and choſen. [Sce 34 H. 8. chap. 26. for Males.] 

This Chief Conſtable is as it were the Overſeer and Director of the 
Petty Conſtybles, Headboroughs, and Tithing-men within his Hun- 
dred. His Duty is chiefly contained in his Oath, which is in Effect, 
To ſee the Peace kept, to apprehend Felons, Rioters, &c. or to make 
Hue and Cry, to fee the Watch duly kept in his Hundred, to ſec 
that the Statutes made for the r of Rogues, Vagabonds, 
c. be duly executed, to have a watchful Eye on unlawful Gaming- 
Houſcs, to preſent all inordinate Tippling and Drunkenneſs, Blood- 
ſheddings, Aﬀrays, Gc. and Popiſh Recuſants within his Liber- 
ty; to execute Precepts and Warrants to him directed from the Juſti- 
ces of the Peace, &c. He ought to make Returns before the faſt, 
ces of Peace in Seſſions, or in the monthly Meetings of their Diviſions, 
(and to cauſe the Petty Conſtables to make Returns) to all the Ar- 
ticles contain'd in their Oath, or that concern theirOffice. Beſides what 
is expreſly contained in their Oaths, they are to return all Victuallers 
and Ale-houſe-keepers that ſell without Licenſe; all ſuch Perſons as 
divide their Houſes into ſeveral Tenements, and do entertain Inmates 
to the Annoyance of the Neighbourhood, and are likely to be a 
Charge to the Pariſh; the Defaults of Petty Conſtables, Tithing-men, 
&c. for neglecting to apprehend and puniſh Beggars, Vagabonds, idle 

h 4 and 


Elis. chap. 2 & 3. 


Law and by Statutes. 


7 Laws of England. we” 
and ſuſpicious Perſons, Whores, Night-Walkers; Mothers of Baſtards 
who are like to be chargeable to the Pariſh; thoſe that refuſe to | | 1 
take poor Apprentices; all Defects in Highways and Bridges, with 
the Names of ſuch as ought to repair them; all Scavengers that neg- 5 
lect their N and all common Nuſances in Streets, Lanes or Al- | 
leys; Bakers ſelling Bread without Weight; Brewers ſelling Beer | 
and Ale to unlicenſed Alehouſes, Regrators, Foreſtallers, Ingroſſers 
of any dead Victual, &c. and at every Quarter-Seſſions to pay over 
to the Treaſurers of the County, or one of them, all ſuch Sums as 
have been levied by Churchwardens in their Pariſhes toward the Re- 
lief of Priſons, Hoſpitals, Alms-houſes, Gc. 


The Chief or High Conſtable may be Removed by the ſame Au- 
thority which appointed him. | 


By the 5 Eliz. chap. 4. The High Conftable may bold a Petty Seſ- 
ſioms (otherwiſe called Statute Szfſions) for Hiring Servants. [See 43 


2. A Petty Conſtable is an Officer appointed in each 'Town, Vil- 
lage or Pariſh of every Hundred to aſſiſt the High Conſtable. The 
Chooſing and Swearing of him does properly belong to the * Court- * 8 Rep. 38, 
Leet. But now He is choſen by the Pariſhioners ; and a Juſtice of $'— en 
Peace uſually ſwears Him, and upon juſt Cauſe removes Him. [See 28. C .. 
the 13 & 14 Car. 2. chap. 12.] He is to be choſen every Year, but 
muſt execute the Office till another is appointed, or till he is diſchar- 
ged. Y A Cuſtom for every Inhabitant to ſerve by Turns according „ ig 
to their Houſes, is good; and if it happen upon a Woman, ſhe muſt FATE 
hire one to ſerve in the Office of Conſtable, according to that Cuſtom. 
But Reſpondeat Superior upon any Miſcarriage; unleſs the Deputy 
is ſworn and allow'd in the Court, for then he is Conſtable. The 
Oath of the Petty Conſtable is in general Terms to execute the Of- 
fice, &c. * But if he refuſes to ſerve, he may be bound over to the * Dole. ch. 
Aſſizes or Seſſions, and indicted and fincd. * 
There is frequently a Tithingmas in the ſame Town with a Pet- 
ty Conſtable; who is in the Nature of a Deputy to execute the Of- 
fice in the Petty Conſtables's Abſence. 
The Duty of a Petty Conſtable is to execute the Office of the High 
Conſtable in his Abſence, to keep the Peace, to aid and aſſiſt the 
High Conſtable to make Preſentments at every Aſſizes and Quarter- 
Seſſions of every Thing that is amiſs under his Cognizance. But they 
uſually make formal Returns, (tho upon Oath) that all Things are 
well, and get a Juſtice of Peace to ſign their Preſentments. More 
particularly, the Duty of Petty Conſtables ariſes from the Common 


t. By Common Law the Petty Conſtable is ® Conſervator of the Nr 
Peace, and in the King's Name may command Affrayers to keep the 6 "Sha 
Peace and depart. He may without a Warrant commit to the II F. C 135, 
Stocks, (5c. any that make an Affray, or aſſault others, or threaten 36. 
to beat or kill another, or is about to break the Peace in his Pre- 
ſence, till he can get Aſſiſtance to carry the Offender before a Juſtice 
of the Peace to be committed to Priſon, if he will not find Sureties. 

But if the Affray, Oc. is over, he muſt have a Warrant to carry the 
Offender before a Juſtice of Peace to find Sureties, or the Offender » Lamb. 125. 
may be bound over to the Seſſions. If the Affray is in a b Houſe, on ch. 8. 


the H.P.C 92,93. 
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the Conſtable may break into the Houſe to ſee the Peace kept. IF 
ſuch Offenders fly into another County, or into ſome F nel in 
the ſame County, he may make freſh Purſuit, and take them there. 
+ © Dale. ch. 8. If an © Aſſault is made upon the Conſtable, he may defend himſelf 
i . 6. and juſtify the Beating of another. And if he happen to be killed in 
| doing his Duty, it is conſtrued to be premeditated Murder. He may 
111 command all Perſons to aſſiſt him to prevent a Breach of the Peace; 
ht and if any one reſuſes, he may be bound over to the Seſſions and 
N fined. 
Mal It is moreover the Duty of the Petty Conſtable by the Common 
"T1 Law to execute Warrants directed to him, with Speed and Secrecy, 
1 4 FN. B. 8:. and not to diſpute the Authority, if the Juſtice of Peace has * 
1 1 1 76. diction. But if any Juſtice ſends his Warrant to a Conſtable, &c. to 
| to. 398. bring one before him to anſwer all ſuch Matters as ſhall be objected 
[| | againſt him by 4. and doth not ſet forth the ſpecial Matter in the 
16 * 2 Ioft. 591. Warrant, © the Warrant is unlawful; becauſe it does not give the 
Offender Time to find Sureties : Therefore the Officer is liable to an 
Action of Falſe Impriſonment if he executes it; tho ſuch Warrants 
are commonly iſſued forth. So if a Juſtice of Peace ſends a Warrant to 
a Conſtable to take up one for Slander, (5c. the Juſtice hath no Juriſ- 
diction in ſuch Caſes, and the Conſtable ought to refuſe the Exccution 
of it. As He is a ſworn Officer he need not ſhew his Warrant, but muſt 
do as hath been ſaid before. [See of the Miniſterial Power of Sheriffo 
and Bailiffs ſupra.] If a Conſtable, &c. lets one go upon his Pro- 
l miſe to return, and he fails of his Promiſe at the 'Time appointed, 
| 1 the Conſtable cannot retake him by Vertue of the ſame Warrant; 


— — 
— 


— 


—— COPIES 4 — — — 
tr ——⁵— — ——— — . — — 


! becauſe he was releaſed by his Conſent. He is not bound to go up 
4! i and down with an Offender to get Sureties, but he may keep him 
| j till Sureties come to him ; and then he is at Liberty to go to any 

þ Juſtice of Peace, provided it is not too far off, and the Conſtable con- 


„ Rep. 59. ſents to it. It is at the f Election of the Conſtable, &c. whether he 
| will carry the Offender before any other Juſtice of the Peace, if the 
1 Warrant is not ſpecial, (viz. To bring the Party before the Juſtice 
0 who ſigned the Warrant. But if a Conſtable has a Warrant to exe- 
"BY cute, and afterwards a Writ of Superſedeas (being a Command to 
1 ſtay or ſtop) comes from another Tullice, to whom the Party hear- 
5 ing of the Warrant offered Sureties before an Arreſt, the Conſtable 
th 4 muſt not then execute his Warrant. If he does, it is Falſe Impri- 
rj ſonment. The Conſtable may juſtify the detaining of an Offender 


1 6 Moor, 408. for a Day s without a Warrant; the Juſtice then not having an Op- 
[1 portunity to examine him. 
k This is the Power and Duty of a Petty Conſtable by the Common 


2. He hath much Power and Duty alſo by ſeveral Sratwtes, as con- 
cerning Alehouſes, Arms, Drunkenneſs and 'Tipling Beggars, Bridges, 
Carts: and Carriages for the King's Uſe, or the March of Soldiers, 
Cattle imported, Deer-ſtealers, Dogs, Guns, Nets, Oc. Exciſe, Fiſh, 
11 Forcible Entries, unlawful Games, Game, as Pheaſants, Hares, Cc.) 
11 Hedge-Breakers, Highways, Hue and Cry, Labourers and Servants, 
"eh Malt-making, Militia, carrying Offenders to Priſon, Popiſh Recu- 
11 ſants, Poor, Quarterly Money to be levied for maimed Soldiers, 
Mariners and Priſoners, Diſtreſſes for Rent and for Forfeitures, 
Rogues and Vagabonds, Sabbath-keeping, Swearing and Curling, 
| 2 
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=  Night-Watches from Aſcenſiom-Day till Michaels, Weights and 

5 Meaſures, Wood- ſtealers, Ge. 
h It has been doubted whether a Conſtable may make a Deputy; » 1814. 353. 'll 

but now it is agreed that he may make a Deputy. [As for . Mo. 845. 

585 ters from the eſtabliſhed Church, ſec 1 . & M. H. 1. chap. 18.] 4" 32 Fo 

2 There are other Officers of like Authority with Conſtables, as the 1 Roll, Abr. 

3 Bor holders in Kent, the T hird-borongh in JParwick/hire, the Tithing- 59“ 

man, Borough-head or Head-borough, or Chief Pledge in other Places. 

But yet a Petty Conſtable ſeemeth to have greater Authority in 

ſome Caſes, It there is a Conſtable in the ſame Pariſh, he is the 

Head- Officer; but where there is no Conſtable, the Office and Autho- 

rity ſeems to be all one under another Name. 


* + =. =: — 2 
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5 If a Conſtable does not do his Duty, he may be indicted and fined 
2 by the Juſtices. 9 
[See the 7 Zac. 1. chap. 5. 21 Fac. 1. chap. 12. here Actious are 1 


brought againſt a Conſtable, &c. | = 


By the 13 & 14 Car. 2. chap. 12. Conſtables, Headboroughs ad 
Tithing-men out of Purſe, they and the Inhabituzts ina tax all 
chargeable by the 43 Eliz. chap. 2. (as every Occupicr of Lands, 
Tithes, Wood, &c.) which Rate being confirmed by two Puſlices, 
the Conſtables may levy it by Diſtreſs and Sale of Goods. 414 if Con- 
ſtables, Headboroughs or Tithinzs-men dic or go ont of the Pariſh, i cuo 
Fuſtices of the Peace may ſwear new ones till the Lord of the Manor 
hold a Court-Leet, or till the next Qyarter-Sefſions ; who ſhall approve 
of them, or appoint others. Aud if any of them continue above a 
Tear, the Fuſitces of the Peace may diſcharge them, aud put in others 
till the Lord of the Manor holds a Court. 

By the 5 H. 8. chap. 6. and 32 H. 8. chap. 40. Phyſicians and Sur- 
geons of London ſhall be excuſed from bearing the Office of Conſtable 
or any other Pariſh-Office. 

By the 1 W. & M. chap. 18. Diſſenting Teachers qualify'd accord- 
ing to the Act, are freed from Pari ſh- Offices. 

By the 6 W. 3. chap. 4. 1 Ann. chap. 11. 10 Ann. chap, 14. Apo- 
thecaries are exempted from ſerving in Pariſh-Offices. 

_ By the 7 & 8 W. z. chap. 21. Regiſter d Scamen are exempted from 
Pariſh-Offices. . A 

By the 10 & 11 W. 3. chap. 23. All Perſons that have proſecuted | 

any Felon to Convittion, are excuſed from Parochial Offices in the 
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Pariſh where the Felony was committed. 


VI. Church-wardens are ancient Officers yearly choſen [See 27 H. S. Of Churcts 
chap. 25. in Raſtal, pag. 601.) by the Conſent of the Minifters and“ n“ 
Pariſhioners, to look to the Church, Church-Yard, and the Things 
that belong to both, to provide what is neceſſary for the Performance 
of Divine Service, and to obſerve the Behaviour of the Pariſhioners 
concerning ſuch Faults as belong to the Eccleſiaſtical Juriſdiction. 

If one fits with his Hat on in Time of Divine Service, and refutes * Saund. 13, 
to be uncovered, the Church-wardens may take it of, For tho they 1{..+, 198. 
may preſent it in the Spiritual Court, yet they ought not in the mean 
Time to ſuſſer ſuch Irreverence. 

They are Temporal Officers in the Pariſh employ'd in Eccleſiaſti- 
cal Affairs, (as Conſtables are in Civil) to be k choſen in Eafter „Can. 39.99: 
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Week by the joint Conſent of the Miniſter and Pariſhioners, if it may 
be; in which Caſe the Miniſter has only a fingle Voice, as every 
other Pariſhioner. But by Cuſtom, the Miniſter ſhall chooſe one, 
and the Pariſhioners another. - And by Cuſtom the Pariſhioners only 
! Vent. 267. may chooſe both. I Which Cuſtom muſt prevail againſt a Canon. 
ar TT m A Lawyer, an Attorney, Gc. being choſe Church-warden, may 
have a Prohibition, by Reaſon of their Attendance on the Courts at 
Weſtminſter. They are to be ſworn by the Ordinary, &c. and when 
» Roll. they are choſen by Vertue of any Cuſtom, if the Ordinary, (5c. n re- 
Abr 234, fuſes to ſwear them, a Mandamu may compel him to it; tho They 
1 may execute Their Office before They are ſworn. 5 
The Authority and Duty of Church-wardens is either by Common 
Law, or by Statutes. 
4. By Common Law, Church-wardens, as ſoon as they are ſworn, 
„ Lamb. 70: are a © Corporation enabled to ſue and to be ſued for the Goods be- 
the Law.verb longing to the Church. p The Church Goods ought to be in their 
church war- Cuſtody. They are not capable of Purchaſing 4 Lands for the Uſe of 
23 . the Church, except in? London by Cuſtom: but they may purchaſe 
1 Roll. Abr. Goods and Chattels. Lands muſt be purchaſed in the Name of 'Tru- 
393, tees. They may have an * Action of 'Treſpaſs for ſuch Goods or U- 
Lamb. 51, tenſils, taken out of the Church, as belonged to the Pariſhioners, 
74: tho' the Treſpaſs was committed in the Time of their Predeceſſors. 
1 C10. 145. They are a Corporation only as to the #zoveable Goods for the Uſe of 
the Church; but not to have an Action for Goods of which they 
| were never poſſeſſed. Chancery only can relieve them in that Caſe. 
N t Therefore Church-wardens are not enabled to tate a Feoffment, a 
chap. 179. Leaſe for Life, or for Years; or ſuch other Things as have Continu- 
Lamb. 73,74: ance. Neither can They make a Leaſe of Lands, given to the Uſe 
Law. verb. of the Church, or Act, as Church-wardens, in any Thing concerning 
| | Church-war- Them. | Cuære, Whether a Bond made*to Church-wardens and their 
1764 _ Succeſſors for the Pariſh-Money lent out at Intereſt, is Good? Such 
Bonds are uſually given to Them; as alſo Bonds to Church-wardens 
1 and their Succeſſors to ſecure a Pariſh from keeping a Baſtard-child, 
| 1408 c.] It is ſaid That Church-wardens are a Kind of Corporation en- 
1 abled to ſue for Any Thing belonging to the Poor of the Pariſh, as 
ij well as for Any 'Thing belonging to the Church. | See of the Porver 
of a Sole Corporation, chap. 8.] And they have no ſuch Property in 
* Lamb. 72, the moveable Goods belonging to the Pariſh as to u ſell them, with- 
Duav. Abr. out the Conſent of the Pariſhioners and the Ordinary. For they are 
788. a Corporation for the Advantage of the Church, not to its Prejudice. * 
If they waſte the Goods of the Church, the new Church-wardens Tp 
may call them to an Account before their Ordinary, or bring their 
Action at Common Law. And the Releaſe of one of the new 
Church-wardens will be no Bar to the Action. Both of them toge- 
ther cannot releaſe to the Prejudice of the Church. 
* 2 Roll. If any 'Thing belonging to the * Freehold of the Church is broken 
Abr. 337- down, or if the Trees in the Church-yard are cut down, the Parſon 
or Vicar (not the Church-wardens) ſhall have the Action. 
Further, Their Duty by Common Law is to Repair the Church, 
c. to make Rates, to make Preſentments, and to paſs their 4c- 
compts. Theſe Things indeed are of Eccleſiaſtical Cognizance, but 
neceſſary to be known by every one, 38 Fl 
1. As 
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1. As to Repairs, Y They muſt keep the Body of the Church in ” 2 Inſt. 489, 
Repair, and the Scats belonging to it, as alſo repair the Mounds of . 
the Church-yard, and to ſee that all be kept in good Order. For of 
common Right this ought to be done at the charge of the Pariſhio- 
ners, beeauſe they have the Benefit of worſhipping God in the Church, 
and of burying their Dead in the Churchgard; tho' they may by Pre- 
ſcription charge the Repair of the Mounds of the Church-yard on a 
particular Perſon, by Reaſon of his Eſtate. 2 The Parſon only hath * A Cro. 367. 
Power to give Leave to bury in the Church; but the Church-war- - 
dens muſt be paid for repairing the Floor, if the Grave is made in the 
Body of the Church. If Any one claims an Iſle for a Burying-place, 
He only muſt make good the Pavement. 
If a Church falls down, the Pariſhioners are not bound to rebuild 


g Woo it. Neither are the Church-wardens bound to Repair the J//ays 
Ve which lead from the Pariſhioners Houſes to the Church ; except there 
= is a Cuſtom for it. [See for London, 22 Car. 2. chap. 17.] 


As they muſt Repair the Seats in the Body of the Church, ſo with 
Conſent of the Miniſter, they may place the Pariſhioners in thoſe . 
Seats; reſcrving ſtill to the Ordinary (becauſe the Church-wardens 
are Officers under him) a Power to correct the ſame. For they arc 
ſuppoſed to act by his Authority; becauſe he * originally hath the * 3 Iaſt. 202, 
Diſpoſition of all the Seats in the Church and Chancel. The 
Church-wardens may have this Authority in themſelves by Cuſtom, 
as in London; and particular Perſons may b preſcribe to have a Seat,“ Ibid. 
as belonging to them by Reaſon of their Eſtates, which have been Ct. 366. 
conſtantly repaired by them : 'The Repairing of them is neceſlary to 
ſupport the Claim. One may preſcribe to an Ifle in a Church, to fit 
there with his Family to hear Divine Service, and to bury there. But 
the conſtant Sitting and Burying there, without uſing to repair it, 
doth not gain any peculiar Property therein. If the Ifle hath been 
uſed to be repaired at the Charge of the Pariſh in common, the Ordi- 
nary may appoint whom he pleaſes to fit there, notwithſtanding any 
Uſage to the contrary. So one cannot preſcribe to a Seat, or to Prio- 
rity, or a Place in a Seat in the Body of the Church generally, with- 
out ſhewing, 'That he and all thoſe that lived in his Houſe have 
Time out of Mind fate there, and alſo repair'd it. No one can claim 
a Seat in a Church by Preſcription as appendant or belonging to 
© Land, but it muſt be laid as belonging to a Houſe, in Reſpect of © :Inft.122,4. 
the Inhabitancy thereof, tho' it hath been adjudged that a Seat in an l Sid. 361. 
Iſle may be preſcribed for by an Inhabitant of another Pariſh. 

If the Church-wardens erect or add any ze: Thing, either as to the 
Fabrick of the Church, Utenſils, or Church-yard, they muſt have the 
Conſent of the Pariſhioners. And if the new Additions are in the 
Church, the Licenſe or Faculty of the Ordinary is requiſite, as well 
as the Conſent of the Pariſhioners; for he is the Judge in Law of 
| What is proper and decent there; and in this Caſe, the major Part 
of the Pariſhioners cannot conclude him. In Matters of neceſſary 
Repairs, the greateſt Part ſhall bind the leaſt: d But if the major 4; vente. 
Part will not conſent where the Repairs are neceſſary, the Church- 367. 
wardens may repair without their Conſent, if upon Notice of Time 
and Place to meet, they refuſed to meet; or meeting, refuſed to 
make a Rate. And as the Church-wardens are to lay out the Mo- 
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ney, they are anſwerable only for Deceit, not for Indiſcretion, if 
they lay out more Money than was needful. | 
e Int. 469 © The Chancel is to be repair d by the Rector or Impropriator, 
2 Ventr. 35. by the Cuſtom of England; unleſs the Vicar is oblig d to it by Com- 
poſition, Gc. But a Rectory impropriate (being a Lay Fee) cannot 
be ſequeſtred by the Court-Chriſtian for the Repair of the Chancel. 
By Immemorial Cuſtom The Pariſhioners in the City of London re- 
pair the Chancel as well as the Body of the Church. Such a Cu- 
ſtom alſo is in other Cities and large Towns, where there* are no 
Tithes to be charg'd for the Repair of the Chancel. | 
2. Rates and Levies alſo are to be made by Church-wardens to 
defray the Charge of Kepairs, Gc. The Rate ought to be laid up- 
on every Occupier of Lands within the Pariſh, tho' the Occupier lives 
f 5 Rep.65. in f another Pariſh; for he is a Pariſhioner for this Purpoſe, and may 
2 loft. 702. come to the Aſſemblies or Veſtries of the Pariſhioners when they 
1 Cro. 659, 8 Fs a 
943. meet to make a Rate. A Perſon living in one Pariſh, and occupy- 
5 Rep. 67. ing Lands in another, ſhall not be charged for the ꝶ Ornaments of 
the Church or Utenſils, Bells, Repair of Seats, for Bread and Wine 
for the Sacrament, Clerk's Wages, Viſitation-Charges, &c. by Rea- 
ſon of thoſe Lands: For the Perſonal Eſtates of the Inhabitants are 
chargeable for every 'Thing that cannot be referr'd to the Fabrick of 
the Church, or the Repairs of the Church-yard, or other Matters 
Nr which may concern the Frechold. h Therefore ſome are of Opinion, 
270, 291. that Church-wardens ſhould make two Rates; one upon Lands and 
Houſes, which may concern the Freehold of the Church, and another 
upon perſonal Eſtates and Stock, to defray other Expences. But as 
this Method creates Confuſion, ſo it is ſeldom practis d. 
i A Hamlet having a Chapel of Eaſe, muſt pay to the Repairs of 
the Mother-Church. 
* 5 Rep 67. The Rates muſt be made with the Conſent of K the major Part of 
Vent. 367. the Pariſhioners, Houſe-keepers, or Occupiers of Land. In Order to 
which, they muſt have Notice of a Veſtry (a Place ſo called from the 
Veſtments of the Miniſter kept there) and then all that are abſent are 
to be concluded by the Majority of thoſe that are preſent ; who in 
Conſtruction of Law are the whole Pariſh. And if no Pariſhioners at 
all appear after convenient Notice given, the Church-wardens alone 
may make the Rate, and recover it in the Eccleſiaſtical Court, if 
the Defendant cannot ſhew that he is illegally or unequally taxed, 
9 in | Reſpect of the Quantity of his Land, as being rated for more 
1 than he has; or that the Land which he hath is oper-rated; or that 
the Rate was xeedleſs ; or that ſome Lands in the Pariſh are omitted 
in the Rate. Some pretend that the Confirmation of the Archdea- 
con, c. is neceſſary, when the Major Part of Thoſe Preſent will. 
not Agree to the Rate. | ü 
By Cuſtom there may be Select Veſtries, or a certain Number of 
pee choſen to have the Government of the Pariſh to make Rates, 
to take the Accompts of Church-wardens, GW. 
Thoſe that pay no Church-Rates have not any Vote in Affairs rela- 
ting to it, except the Rector or Vicar; becauſe they, having the Free- 
hold of the Church and Church-yard in them, have a ſpecial Intereſt 
to ſee that Rates be made to enable Church-wardens to repair it. 
A Taxation by the Pound-Rent is the moſt equitable Way, and not 
according to the Quantity of the Land. 
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their Abſence) may make Preſentments, but they ought to be upon 


By the Statute of Circumſpecte agatis or 33 Ed. 1. Rates for re- 1 
pair of Churches, Church-yards, providing decent Ornaments for the 
Celebration of Divine Service, are allow'd to be of Eccleſiaſtical Cog- 
nizance. | See 2 Iuſt. 489.] Fl 

By the 37 H. 8. chap. 21. here two Churches are united, the Re- 1 
pairs and Rates are ſtill to be ſeparate as before. 


'This is to be underſtood of a Union of Country Churches. 


By the 4 & 5 W. & M. chap. 12. If there are Churches or Pariſhes {l 
in Cities and Towns Corporate (which have been united by Vertue of [| 
the Statnte of the 17 Car. 2. chap. 3.) and one of them is demoliſhed, } 
the Pariſhioners of the demoliſhed Church ſhall pay to the Repair of i 
the other Church, and the Ornaments thereof, in Proportion as the 8 
Archbiſhop or Biſhop that made the Union ſhall dirett; and for Want | k 
of ſuch — ſhall bear one third Part. [See the 10 Ann. 
chap. 11. 

5 the 7 & 8 W. 3. Chap. 34. here a Quaker refuſes to pay any 
Church-Rates, two next Fuſtices of the Peace may order Payment. 
and upon Refuſal to obey the Order, one of them may by Warrant bevy 
the Money by Diſtreſs, &c. | See 1 Georg. chap. 6.] 


2. The Duty of Church-wardens alſo is to Preſent or certify to 
the Ordinary, Gc. all Things preſentable by the Eccleſiaſtical Laws, 
which relate to the Church, the Parſon and the Pariſhioners. The 
Articles delivered to the Church-wardens are for the moſt Part found- 
ed upon the Book of Canons agreed on in the Year 1603, and the 
Rubricks of our Liturgy. They are bound to preſent Crimes and 
Offences not only from their own Knowledge but common m Fame; n= Cro 291. 


that ſo every Scandal that gives Offence may be puniſhed. Now the 


Ordinary tender'd an Oath to a Church-warden, to preſent according 
to the n Articles, which he refuſing to take was excommunicated ; 
upon which a Prohibition was granted, becauſe ſome of the Articles 
might comprehend Things out of the Eccleſiaſtical Juriſdiction. If 
the Oath is © To make Preſentments according to the King's Eccle- *1Ventr.127, 
ſiaſtical Laws, and the Articles are offered by way of Charge and Di- 

rection, no Prohibition ought to be granted. In larger Pariſhes, Sideſ-_ 

men (anciently Syzods Men, otherwiſe call'd Oneft-men) are annual- 

ly choſen to aſſiſt the Church-wardens in their Enquiries and Preſent- 

ment of Offenders to the Ordinary. A Rector, Vicar, (or Curate in 


n Vent. 114, 


their P Oaths. 

4. Laſtly; By the Common Law Church-wardens are at the End 
of the Yea, or within a Month after at moſt, upon Notice beforc- 
hand, to give an 4 Account of their Receipts and Disburſements to * Cn. 89. 
the Miniſter and Pariſhioners, and deliver what remains in their 
Hands to the Pariſhioners, or to the new Church-wardens. If they 
refuſe, they may be preſented at the next Viſitation, or the new Of. 
ficers, or any of the Pariſh tHat have Intereſt, may, by Proceſs, call 
them to Account before the Ordinary, and may there make their Ex- 
ceptions againſt it; F or the ſucceeding Church-wardens may ſue them » Roll. 


P2aVentr. 43. 


by Writ of Accompt at Common Law. If their Receipts fall ſhort bt. 12. 
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of their Disburſements, the ſucceeding Church wardens are bound to 
pay what is due to them, and account it amongſt their Disburſe- 
ments to the Pariſhioners at the End of the Year. When they have 
faithfully accounted, and their Account is allow'd by the Miniſter 


and major Part of the Pariſhioners preſent, it ſhall not afterwards be 


in the Power of any to make them account again, unleſs ſome 
Fraud in their Accounts is afterwards diſcovered. | 

Note, That tho' a Pariſh ſtands in Two or more Counties, yet the 
Authority of Church-wardens is the ſame in every Part of ity as if the 
Pariſh had been only in One County. For they being Officers in Ec- 
cleſiaſtical Affairs muſt follow the Diviſion of the Eccleſiaſtical Juriſ- 
diction into Dioceſes, Archdeaconries, Deaneries, Pariſhes. And con- 
ſequently muſt attend at the Viſitation (whether of the Biſhop, Arch- 


deacon, or Other Ordinary) to give an Account of the Due Execu- 


tion of their Offices to that Biſhop or Archdeacon, &c. in whoſe 
Dioceſe or Archdeaconry, &c. the Pariſh Church does ſtand; that 
being the Place where the Pariſhioners are united, and to which the 
Buſineſs of Church-wardens does almoſt wholly relate. But Conſta- 
bles, Tithingmen belonging to the Temporal Juriſdiction, muſt fol- 
low the Diviſion of that Juriſdiction into Counties, Hundreds, Ti- 
things. And therefore where there is a Hundred or Tithing in Two 
Counties, there muſt be different Conſtables and Tithingmen, tho' in 
the ſame Pariſh ; and tney muſt Account for the Diſcharge of 'Their 
Offices at different Aſſizes and at different Seſſions. [ See Of a Pariſh 
in the Introduction.] Overſeers of the Poor and Surveyors of the 
Highways are not Officers at Common Law; but placd in Pariſhes 
and Towns by Statutes. [See Of Overſeers of the Poor and Suroey- 
ors of the Highways infra. | 


By the 3 & 4 W. & M. chap. 11. I all Actions to be brought in 
the Conrts of Weſtminſter, or at the Afſizes for Money miſ-ſpent by 
Churck-wardens, the Evidence of the Pariſhioners (other than ſuch 
as receive Alms) ſhall be taken and admitted. 


2, The Authority of Church-wardens by Statutes is to preſent Re- 
cuſants to levy by Diſtreſs one Shilling to the Uſe of the Poor of the 
Pariſh for every Offence upon all ſuch as come not to Church on 
every Sunday or other Days appointed to be holy, (except Difſerters 

ualified according to 1 V. & M. Sefſ: 1. chap. 18.) and on all thoſe 
that do not abide there till Divine Service and Sermon is ended; and 
on all thoſe that do not behave themſelves orderly and ſoberly while 
they are in the Church. [See 1 Fliz. chap. 2.] To apprehend thoſe 
that diſturb the Miniſter, Gc. and bring them before a Juſtice of 
the Peace, to execute J/arrants, and levy Forfeitures againſt thoſe 


that profane the Lord's Day in Paſtimes, Travelling, Tippling, Gc. 


and for Drunkenneſs, Curſing and Swearing, ſeditious Conventicles, 
and for not Reading Prayers once a Month; or againſt thoſe that do 
not bury in Woollen; to join with the Overſeers of the Poor in ma- 
king Rates for the Relief of the Poor, and to ſet poor People to 
work, and to regiſter their Notices of Settlement in a Pariſh, &c. to 
take Order about Baſtard-Children, to colle& the Charity Money up- 
on Briefs or Letters Patents, and to atteſt them, to ſign (together 
with the Miniſter) Certificates of Receiving the Sacrament of oy 

3 | | Lord's 
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Lord's Supper by Perſons bearing Offices Civil or Military, To make 
a Tax for the Deſtruction of Noisom Vermin, & . | 
Note, 'That notwithſtanding this Authority of Church-wardens by 
= Statutes, yet Warrants are generally executed by the Petty Con- 
Ss ftables. | 

[See who are exempted from Serving in Parochial Offices, ſupra, 
Tit. Conftables, at tho End.] 


*** 


By the 21 Jac. 1. chap. 12. Church-wardens, together with their 
Aſſiſtants, are „ ing wagia within the Purview of the 7 Jac. 1. 
chap. 5. as to pleading the general Iſſue, &c. in Actious brought a- 
gainſt them. | 
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VII. Overſeers of the Poor are publick Officers created by Statute, OfOverſcers 
(Sig.) the 43 Eliz. chap. 2. to provide for the Poor of every Pariſh, of the Poor. 
and are nominated yearly in Faſter Weck, or within a Month after, 
by two Juſtices of the Peace; (one Quorum.) They muſt be Houſc- 
holders, and are ſometimes two, three, or four, according to the 
Largeneſs of the Pariſh. If a Pariſh extendeth into two Counties, 'Dalt. ch. 73. 
the Overſeers ſhall not divide themſelves, but ſhall execute their Of- S 25. 
fice in all Places within the Pariſh ; tho' the Juſtices within their ſe- 
veral Juriſdictions ſhall reſpe&ively nominate them, give Warrants 
to levy 'Taxes unpaid, &*c. [Sec the 43 Eliz. chap. 2. M 9. And the 
Acconnt of the Overſeers of the Poor, poſt.) This was the firſt Sta- 
tute made for the Relief of the Poor. Before the Reformation, the 
Poor were maintain'd by Offerings and Oblations of pious Men, and 
by the Religious Houſes, | 

Church-wardens by this Statute, are call'd Overſeers of the Poor, 
and are to join with the Overſeers to make a Poor's Rate, & c. But 
the Church-wardens, having diſtin& Buſineſs of their own, do uſually 
leave the Care of the Poor to the Overſeers only; tho' anciently they 
were the ſole Overſcers of the Poor. 

For the better underſtanding the Nature of this Office, let us exa- 
mine what Hort of Poor the Overſeers are to provide for; their Duty 
in ſetting the Poor to orb, and in making Rates, Cc. as alſo their 
Duty in paſſing their Accompts. 

I. It may happen that the Overſcers are to provide for three Sorts 
of Poor; 1. * By Impotency; as Infants, the Aged, the Decrepid, the * Dilt.ch 13. 
Blind, the Sick, the Lunatick or Ideot. "Theſe the Overſeers are to * 35: 
provide for. 2. By Caſualty; as Houſekeepers ruin'd by Fire, Water 
and Robbery; Suretiſhip, or by Decay or Loſſes in Trade, or a poor 
Man overcharged with a Number of Children. Theſe, having Abi- 
lity, are to be ſet to Work ; but if not able to live on their Work, 
they are to be relieved with Money. 3. By Prodigality and Debau- 
chery; as idle Perſons, Pilferers, Strumpets, (5c. Theſe are to be 
{ent to the Houſe of Correction to be put to hard Labour to main- 
tain themſelves, without being chargeable to the Pariſh. However, 
if they are not ſent to the Houſe of Correction, they are not to periſh 
for Want; but Work muſt be provided for them. And if they be- 
Ec come impotent by Sickneſs, or if their Work will not maintain them, 
Pry there muſt be an Allowance by the Overſeers for their Support. 


u The Overſeers are to provide an Houſe for Habitation for the im- oo ch. 73. 
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potent Poor only. [See the 43 Elia. chap. 2.] But if Others want 
I | - Houſes 


An Inſtitute of the Book I. 


Houſes for Habitation, 'The Juſtices uſually make them ſuch weekly 
Allowances in Money, as may Supply that Want; thereby forcing the 
Overſeers to provide them an Habitation to leflen the Allowance. 5 

Overſeers ought to be very careful in enquiring whether the Poor 9 
that demand Relief of them are Settled within their Pariſh, or with- 3 
in their Juriſdiction. If not, they muſt endeavour to Remove them 
to their proper Pariſhes. 

Poor Perſons gain a Settlement in a Pariſh, 1. By Birth, if Ba- 
ſtards or Vagrants. * A Baſtard muſt be with the Mother at the 
Charge of the Pariſh, while a Nurſe-Child, till ſeven Years old, 


* Dalt. ch.73. 
pag. 165. 
Reſolutions 


of the Juſti. 
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Y Dalt ch 73. 


pag. 159,167. 


and afterwards be ſent to the Pariſh where born to be provided for; 


the Mother or reputed Father not being able. J As for Children 


born in common Gaols and Houſes of Correction, their Parents being 
Priſoners, they are to be maintain'd at the Charge of the County. 
For Yagrants, ſee 12 Ann. chap. 23. and Obſerve there who are to 
be accounted Vagrants; the Manner of their Conveyance to the Place 
of Their Birth, Ce. 2. By Continuance of forty Days in a Pariſh, 
to be accounted from Publication of Notice im Writing, which he or 
ſhe ſhall deliver to the Church-warden or Overſcer of the Poor, with 
Notice of the Houſe of his or her Abode, and Number of his or her 
Family; which ſhall be read immediately after Divine Service in the 
Church or Chapel of the Place the next Lord's Day, and ſhall be 
regiſter'd by the Church-warden or Overſeer in a Book kept for the 
Accounts of the Poor, in pain of forty Shillings to the Uſe of the 
Party grieved. [See the 13 & 14 Car. 2. chap. 12. 1 Fac. 2. chap. 17. 
36 4 / & M.chap. 11.] 3. By executing a publick Aunual Office in 
the Pariſh and Town on his own Account. Overe, Whether Curates 
or Pariſh-Clerks gain a Settlement by executing of their Offices in a 


Pariſh? 4. By Paying a Share to the publick Taxes of ſuch Towns, as 


Church or Poor's Rates, (5c. not publick 'Taxes to the King. 5. If 
any unmarried Perſon, not having Child or Children, ſhall be lawful- 
ly hired for a Mar, ſuch Service for the Year ſhall be deem'd a good 
Settlement without Notice, Gc. [See 8 & 9 V. 3. chap. 30.] 6. Be- 
ing bound an Apprentice, and inhabiting in a 'Town or Pariſh. 
7. Renting a Tenement of Tex Pounds a-year. 8. Having a Houſe 
or Land of their own, tho' under Ten Pounds a Year. (C.) 9. By 
Wandering and Begging in a Pariſh without being Apprehended; 
where The Place of their Birth cannot be diſcovered. | See the 
12 Ann. chap. 23.| [See of Certificates, infra. | 


All theſe Caſes gain a legal Settlement; fo that if any poor Per 


ſon was ſettled in a Pariſh by any ſuch Means, and hath not gain'd a 
Settlement elſewhere ſince that Settlement, he is under the Care of 
the Overſcers of the Poor of that Pariſh where he laſt gain'd ſuch 
Settlement, if he falls into Poverty, and wants Relief, And where 


he himſelf is ſettled, his Family muſt follow him. 


By the 13 & 14 Car. 2. chap. 12. The forty Days Reſidence, &c. 
and Renting 'Ten Pounds a Tear, gains a Settlement. Otherwiſe 
two Fuſtices of the Peace (one Quorum) may by Warrant remove any 
Perſon not having gain'd a legal Settlement (that is likely to become 
chargeable to the Pariſh) to that Pariſh where he was laſt legally ſet- 


tled, unleſs he give Security to diſcharge the Pariſh, Perſons Grieved 
may Appeal to the Quarter-Seſſions. 
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Ch. 7. 
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before was queſtion d. 


Laws of England. 


— 


By the 3 & 4 W. & M. chap. 11. The Notice 17: IWriting as abovc- 


mention d, the executing a publick Annual Office in the Town or Pa- 
riſh, Payment of publick Taxes in the To con, &c. Hiring of an un- 
married Perſon for a Tear, with Contiunance in ſuch Service accord- 
ingly, and being bound an Apprentice, are declared to he Settlements. 
[Sce the 8 G9 V. z. chap. 30.] But tho poor Perſons have gain din 
Settlement in a Pariſh, none are to be relico'd whoſe Names are not 
regiſter d in the Pariſh-Book, with the Tim? when they were firſt ad- 
mitted to have Relief, and the Occaſion of their Neceſſity. And no 
other ſhall be allow'd to receive Collection, but by Authority under the 
Hand and Seal of the next Fuſtice of the Peace, or by Order of S, 
ſrons ; except in Caſes of Peſtilential Diſcaſes happening upon tlem 
or their Families; where ſuch Authority is not requiſite. 


By Vertue of theſe Words, Aud mo other ſhall be allowed to receive 
Collection but by Authority under the Hand and Seal of the next Ju 
ſlice of Peace; one Juſtice may allow Relief to a poor Perſon ; which 


By the 8 & 9 W. z. chap. 3o. Poor Perſons that receive Relief, 


ſhall, on the right Shoulder of the upper Garment, wear a large Ro- 


man P. with the firſt Letter of the Name of the Pariſh or Place 
where the ſaid Perſon inhabits ; the poor Perſon refuſing to wear ſuch © 
Badge to be ſuſpended from bis Allowance, and committed to the 
Houſe of Correttion : And if the Overſeers relieve ſuch Perſon not 
wearing ſuch a Badge, upon Convittion before a Fuſtice by one Mit- 
neſs, be forfeits for every ſuch Offence twenty Shillings, to be levied 
by Diſtreſs and Sale of Goods, one Moicty to the Informer, the other 
to the Poor of the Pariſh. | 

And if any Perſon ſhall come into a Place to inhabit, and deliver 
a Certificate to the Chxrch-wardens or Overſcers of the Poor of the 
Place where he comes, under the Hands and Seals of the Church-war- 
dens or Querſeers of any other Place, atteſted by two IVitneſſes, there- 
by owning the Perſon mention'd in the Certificate to be an Inhabi- 
tant legally ſettled in that Pariſh or Place, ſuch Certificate allow'd 
by two Fuſtices of the Peace, ſhall give him a preſent Settlement till 
he ſtands in need of Relief; and then he may be removed to the Place 
from whence ſuch Certificate was brought. But 

By the 9 & 10 W. 3. chap. 11. Such Certificate ſhall not gain a le- 
gal Settlement by any Ai whatſoever, unleſs the Perſon ſhall take a 


| Leaſe of a Tenement of ten Pounds a-year, or execute ſome annual 


Office in ſuch Place. 

By 12 Ann. chap. 18. Perſons bound Apprentices, or being hired 
Servants, with Perſons coming into a Pariſh with Certificates, ſhall 
uot gain Settlements by ſuch Apprenticeſhips or Services. 


The Overſeers having been inform'd what Sort of Poor are to be 


provided for, and what Things are requiſite to make ſuch Poor ca- 
pable of Relief; It is | 


2. The Duty of Overſeers to provide for the Poor by /etting them 
to Work, by making Rates for that Purpoſe. For 


By 
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Houſes for Habitation, The Juſtices uſually make them ſuch weekly 
Allowances in Money, as may Supply that Want; thereby forcing the RY 
Overſeers to provide them an Habitation to leſſen the Allowance. 5 

Overſeers ought to be very careful in enquiring whether the Poor 


that demand Relief of them are Settled within their Pariſh, or with- 
in their Juriſdiction. If not, they muſt endeavour to Remove them 
to their proper Pariſhes. i 
X g, *Dalt.ch.7z, Poor Perſons gain a Settlement in a Pariſh, 1. By Birth, if Ba- Ks. 
"ices £298 pre. 165. ſtards or Vagrants. * A Baſtard muſt be with the Mother at tage 
=_ E270. — * Tulti Charge of the Pariſh, while a Nurſe-Child, till ſeven Years old, * 
. ces 1633 and afterwards be ſent to the Pariſh where born to be provided for; 


5 


1 73 the Mother or reputed Father not being able. J As for Children 
veg. 159% born in common Gaols and Houſes of Correction, their Parents being 
Priſoners, they are to be maintain'd at the Charge of the County. 
For Yagrants, ſee 12 Ann. chap. 23. and Obſerve there who are to 
be accounted Vagrants; the Manner of their Conveyance to the Place 
of Their Birth, + 2. By Continuance of forty Days in a Pariſh, 
to be accounted from Publication of Notice in Writing, which he or 
ſhe ſhall deliver to the Church-warden or Overſcer of the Poor, with 
Notice of the Houſe of his or her Abode, and Number of his or her 
Family; which ſhall be read immediately after Divine Service in the 
Church or Chapel of the Place the next Lord's Day, and ſhall be 
regiſter d by the Church-warden or Overſeer in a Book kept for the 
Accounts of the Poor, in pain of forty Shillings to the Uſe of the 
Party grieved. | See the 13 & 14 Car. 2. chap. 12. 1 Fac. 2. chap. 17. 
3& 4 IV. & M.chap. 11.] 3. By executing a publick Aunual Office in 
the Pariſh and Town on his own Account. Overe, Whether Curates 
or Pariſh-Clerks gain a Settlement by executing of their Offices in a 
Pariſh? 4. By Paying a Share to the publick Taxes of ſuch Towns, as 
Church or Poor's Rates, (5c. not publick 'Taxes to the King. 5. If = 
any unmarried Perſon, not having Child or Children, ſhall be lawful- 3 
ly hired for a rar, ſuch Service for the Year ſhall be deem'd a good 
Settlement without Notice, &'c. [See 8 & 9 IV. 3. chap. 30.] 6. Be- 
ing bound an Apprentice, and inhabiting in a Town or Pariſh. = 
7. Renting a Tenement of Tex Pounds a-year. 8. Having a Houſe he 
or Land of their own, tho under Ten Pounds a Year. (C.) 9. By Ro 
Wandering and Begging in a Pariſh without being Apprehended; bes 
where 'The Place of their Birth cannot be diſcovered. | See the 
12 Ann. chap. 23. ] [See of Certificates, infra. | 
All theſe Caſes gain a legal Settlement; fo that if any poor Per- 
ſon was ſettled in a Pariſh by any ſuch Means, and hath not gain'd a 
Settlement elſewhere ſince that Settlement, he is under the Care of 
the Overſcers of the Poor of that Pariſh where he laſt gain'd ſuch 
Settlement, if he falls into Poverty, and wants Relief, And where 
he himſelf is ſettled, his Family muſt follow him. 


a 
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By the 13 & 14 Car. 2. chap. 12. The forty Days Reſidence, &c. 
and Renting 'Ten Pounds a Tear, gains a Settlement. Otherwiſe 
two Fuſtices of the Peace (one Quorum) may by Warrant remove any 
Perſon not having gain'd a legal Settlement (that is likely to become 
chargeable to the Pariſh) to that Pariſh where he was laſt legally ſet- 
tled, unleſs he give Security to diſcharge the Pariſh. Perſons Grieved 
may Appeal to the Quarter-Seſlions, 
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Ch. 7. Laws of England. 


By the 3 & 4 W. & M. chap. 11. T he Notice in ]riting as above- 
mention'd, the executing a public Annual Office in the Tou or Pa- 
riſh, Payment of public Taxes in the Town, &c. Hiring of an un- 
married Perſon for a Tear, with Continnance in ſuch Service accord- 
ingly, and being bound an Apprentice, are declared to be Settlements. 
[Sce the 8 & 9 V. 3. chap. 30.] But tho poor Perſons have gain'd a 
Settlement in a Pariſh, none are to be relico'd whoſe Names are not 
regiſter d in the Pariſh-Book, with the Tim? when they were firſt ad- 
mitted to have Relief, and the Occaſion of their Neceſſity. And no 
other ſhall be allow to receive Collection, but by Authority under the 
Hand and Seal of the next Fuſtice of the Peace, or by Order of Se,. 
ſions ; except in Coſes of Peſtilential Diſcaſes happening upon them 
or their Families ; where ſuch Authority ts not requiſite. 


By Vertue of theſe Words, Aud mo other ſhall be allowed to receive 
Collection but by Authority under the Hand and Seal of the next Fu- 
flice of Peace; one Juſtice may allow Relicf to a poor Perſon ; which 


before was queſtion'd, 


By the 8 & 9 W. z. chap. 3o. Poor Perſons that receive Relief, 
ſhall, on the right Shoulder of the upper Garment, wear a large Ro- 
man P. with the firſt Letter of the Name of the Pariſh or Place 
where the ſaid Perſon inhabits ; the poor Perſon refuſing to wear ſuch 
Badge to be ſuſpended from bis Allowance, and committed to the 
Houſe of Correction. And if the Overſeers relieve ſuch Perſon not 
wearing ſuch a Badge, upon Convittion before a Fuſtice by one I ſit- 
neſs, he forfeits for every ſuch Offence twenty Shillings, to be levied 
by Diſtreſs and Sale of Goods, one Moicty to the Informer, the other 
to the Poor of the Pariſh. | 

And if as Perſon ſhall come into a Place to inhabit, and deliver 
a Certificate to the Charch-wardens or Overſeers of the Poor of the 
Place where he comes, under the Hands and Seals of the Church-war- 
dens or Overſeers of any other Place, atteſted by txwwo Mituc ſſes, there- 
by owning the Perſon mentiond in the Certificate to he an Inhabi- 
tant legally ſettled in that Pariſh or Place, ſuch Certificate allow'd 
by two Fuſtices of the Peace, ſhall give him a preſent Settlement till 
be ftands in need of Relief; and then he may be removed to the Place 
from whence ſuch Certificate was brought. But 
By the 9 & 10 W. z. chap, 11. Such Certificate ſhall not gain a le- 
gal Settlement by any Af whatfoever, unleſs the Perſon ſhall take a 
Leaſe of a Tenement of ten Pgunds a-year, or execute ſome annual 
Office in ſuch Place. if 

By 12 Ann. chap. 18. Perſons bound Apprentices, or being hired 
Servants, with Perſons coming into a Pariſh with Certificates, ſhall 

uot gain Settlements by ſuch Apprenticeſhips or Services. 


The Overſeers having been inform'd what Sort of Poor are to be 


provided for, and what Things are requiſite to make ſuch Poor ca- 
pable of Relief; It is 


2, The Duty of Overſeers to provide for the Poor by /etting them 
to Work, by making Rates for that Purpoſe. For 


By 
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By the 43 Eliz. chap. 2. Overſeers muſt ſet the Poor to Work by a 
Taxation, or by making a Rate upon every Inhabitant, and upon eve- 
ry Occupier of Lands, Houſes, Tithes, Coal-Mines, or ſaleable Un- 
iq er-wood, and on Perſonal Eſtates within the Pariſh, to raiſe a con- 
| b venient Stock of Flax, pry 4 Mooll, T hread, Iron, &c. to ſet the 
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Poor to Work ; to relieve the Impotent and other Poor not able to work ; 
to put out Children to be Jpprentices, &c. | 


In which Statute, the Manner of the 'Taxation, the Aſſeſſment of 
the Father, Grandfather, Mother, Grandmother, and Children of 
every poor Perſon, | See of Parents and Children, ante, chap. 6. ] the 
Manner of levying the 'Tax, the Power of Juſtices of the Peace in 
Corporations, the Liberty of Appeal to the Quarter-Seſſions upon 
Grievance, the Power of erecting Cottages for the Poor that are aged 
and impotent, Cc. is ſet forth. 


By the 3 Car. 1. chap. 4. The Church-wardens and Overſeers of 
the Poor, with the Conſent of two Fuſtices of the Peace (one Quo- 
rum) within their reſpettive Liberties, may ſet up any Trade for ſet- 
ting the Poor to IVork. M here there is no more than one Juſtice of 

the Peace, it may be done with the Aſſent of that one Fuſtice. 

By the 13 & 14 Car. 2. chap. 12. Every Town and Village muſt 
provide for their own Poor, where there are more Towns and Villa- 
ges than one in any Pariſh. And two or more Overſeers ſhall be cho- 
ſen in every Townſhip, &c. who ſhall execute all Powers for the Re- 
lief of the Poor under the Penalties mention'd in the 43 Eliz. chap, 2. 
And Fuſtices of the Peace ſhall execute all ſuch Ads in every Town- 
ſhip, as appointed by the ſaid Statutes. [See the 10 Ann. chap. 11.] 


This Act extends to all other Counties where there are large Pa- | 
riſhes, as well as to thoſe Counties therein named. 4 


By the 5 Georg. chap. 8. here Any Wife, Child or Children are 
left by their Husbands, Fathers or Mothers, upon the Charge of the 
Pariſh, T he Church-wardens or Overſeers of the Poor of ſuch Pariſh, 
by Warrant from Any Two Fuſtices of the Peace, may ſeize ſo much 
of the Goods and Chattels, and ſo much of the Annual Profits of tbe 
Lands and Tenements of ſuch Husband, Father or Mother, as Two 
ſuch Fuſtices ſhall direct, for the Diſcharge of the Pariſh, and for the 
Providing for ſuch Wife or Child. Which Warrant being Confirm d 
at the next Quarter-Seſſions, T he Fuſtices there may make Order for 

the Church-wardens and Overſeers to Diſpoſe of ſo much of the Goods 
and Chattels by Sale, and to Receive ſo much of the Rents and Pro- 
fits, as They ſhall think fit. | 
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For the further Maintenance of the Poor, there are Fine and For- 
feitures payable to their Uſe in the Statutes concerning Alehouſes, 
Alchouſe-keepers, Tippling and Drunkenneſs, Clothiers, Exciſe, un- 
lawful Games, taking and killing the Game, Sabbath-breaking, the 
Poor, profane Curling and Swearing, Highways, Weights and Mea- 
ſures, Burying in Woollen, Gc. 

T By 


Laws of England. 


Ch. 7. 


By the 14 Eliz. chap. 5. and 43 Eliz. chap. 2. 4 Tax is to be 
made for poor Soldiers and Mariners, Priſoners, Poor Hoſpitals, &c. 

By the 43 Eliz. chap. 4. Commiſſioners are antirorized to enquire 
of Miſemployment of Lands or Goods given to Hoſpitals, or for Re- 
lief of Poor People, Schools of Learning, &c. 


[See the 4 & 5 Anu. chap. 14. An AG for the better Colleftins 
Charity-Money on Bꝛiefs by Letters Patents, and preventing Abu- 
ſes in Relation to fuch Charities. | 

3. It is the Overſcer's Duty to paſs his A4cconts. 


By the 43 Eliz. chap. 2. The Overſeers muſt within four Days af- 
ter the End of their Tear, and after other Overſeers nominated, make 
and yield up to two Fuſtices of the Peace (one Quorum) am Account, 
&c. and pay the Surpluſage thereof to their Succefſors, in pain of 
twenty Shillings for every Defanlt in this or in any other Part of 
their Office, and Commitment to Gaol, &c. [See zo Car. 2. chap. 3. 


For their Account concerning Burials in Woollen, &c.] Ven one 


Pariſh extends into ſeveral Counties or Liberties, the Overſeers fhall 
render an Account to the Fuſftices or Head Officers of both Places. 
Upon Action brought for the due Fixecution of this Statute, the 
Defendant may plead the general Iſſue, and give the ſpecial Matter 
in Evidence, and ſhall recover treble Damages and Coſts. [See the 


— A > aw. Wer cn? . 


$ 7 Fac. 1. chap. 5.] i 
f By the 3 & 4 W. & M. chap. 11. The Evidence of Pariſhioners | 
0 may be taken concerning Money miſ-ſpent by Overſeers, in the Courts '' 
"Wb at Weſtminſter, or at the AſJizes; as in the Caſe of Church-wardens 
= ſupra. 
a. = [See who are exempted from ſerving Parochial Offices, ſupra, Tit. 
Conſtables, at the End. | 
re 0 VIII. Surpęyors of the Highways and Bridges, Gc. are created by Of Survey- | 
he Statute, and are Officers of a Pariſh or Place appointed to repair and dried 1 
h, > Keep in Repair the Highways, &c. 2 There are three Kinds of : 1 Inst. 36. 1 
5 Ways. {ter, a Foot-way only. Actus (from Agendo to drive) a Foot 1 
* and a Horſe Way too. This is vulgarly call'd a Pack and Prime or þ 
1 Drift way. Jia or Aditus, a Foot-Way, Horſe-Way, and Cart- 4 
ha Way. Now any one of the Ways before-mention'd may properly 1 
7 | enough be call'd the Highway, if common to all the King's People. 1 
575M | And ſo may a 2 River that is common to all Men; and a private * :Inft, 38. 1 
ds Way that leadeth from Town to Town, and is a 'Thorough-farc. 9 
3 But not ſuch a private Way as leadeth to Church, a private Houſe, 1 
. or to the Fields, or to a Village, and terminates there, and is for the il 
; particular Benefit of the Inhabitants of ſuch a Pariſh, (5c. [See of 1 
yy. Va, Book 2. chap. 2.] Theſe ought to be repaired by the Village 4 
—_ or Hamlet, or ſometimes by a particular Perſon. A common Street 1 
m. in a City, Gc. is a Highway, and is to be repaired by the City, &c. fl 
he in which it lies. [Sec 1 Georg. chap. 5 2. 9. 9.] But with Regard to 4 
= A the Duty of Surveyors b Thoſe High-ways that are Drift-ways or 1 Ventr, i 
; Cart-ways, that lead from Market to Market, that are Ways for all“ 1 
By Travellers, and are great Roads, or do communicate with them, are i 


O only 
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only under the Surveyor's Care. Highways depend much upon Re- 
putation, ſo that nothing more particularly can be determin'd about 
them. | 

The Freehold of Highways and Bridges is in him that hath the 
© Freehold of the Soil; either the Lord of the Manor as part of His 
Waſte, or the Land-Owners on both Sides of the Way. For the Law 
preſumes, 'That the Way was at firſt taken out of the Lands of the 
Party that hath other Lands adjoining to it. It is call'd the King's 
Highway, not that He hath any Property in the Soil, but becauſe of 
the Privilege which He hath of a Free Paſlage for all His People. 
The Freehold of a High-Street is in the Lord of the Manor; and the 
People have nothing there but a Liberty of Paſſage. 

The Freehold and Profits of a Way that leadeth into the Fields, 
is in him that hath the Land next adjoining. 

d An ancient Highway can! ot be chang d without the King's Li- 
cenſe, upon a Writ of Ad quod Dammum. [Sec EF 9 Vz. chap. 16.] 
But when I ſay that Drift-ways and Cart-ways arc only nnder the 
Surveyor's Care, it muſt be underſtood that he is not bound to repair 
them, © if any are obliged by Preſcription generally in Reſp-ct of 
the Tenure of their Lands, or by Encloſure of Lands adjoining, to 
repair them or any Part of them. By Eucloſure, the Subject is hin- 
derd from going upon the Land when the Ways are bad. For if 
there is a Highway, and the Way is miry and deep, the King's Sub- 
jects may go upon the Ends and Outlets of Lands adjoining (the y 
lying in an open Field, without being encloſed) for theſo Outlets are 
adjudged to be Parcel of the Highway. 'The King's Subjects muſt have 
a Paſlage, and are not forc'd to go upon the miry Track; from 
whence it follows, That if the Lands adjoining are ſown with Grain, 
the King's Subjects, in this Caſe, may go upon the Corn, Go. 

Of Common Right, or by Common Law, the Occupiers of 
Lands in the Pariſh ought to repair the Highways; and no Agrec- 
ment with any Perſon can take of this Charge which the Law lays 
upon them. 

The Statntes in Aid of the Common Law ſet for the Manner of 
Chooſing Surveyors, and their Oyalifications; their Duty in Repairing 
Highways and Bridges ; their Duty in gathering a Rate for that Pur- 
poſe, and their Duty in Paſſing their 4ccomnts. = 

1. As to the Manner of Chogſing Surveyors, and their Quali fica- 
Om. ; 


By the 3 & 4 W. & M. chap. 12. The Conſtables, Church-wardens, 
Surveyors of the Highways, and the Inhabitants in every Pariſh are 
to meet on the Twenty-{ixth of December in every Near, unleſs it hap- 
pens on a Sunday, and then on the Twenty-ſeventh) to return a Lift 
of Perſons qualify'd to be Surveyors to two or more Fuſtices of the 
Peace at a Special Seſſions, to he held the third of January, or within 


fifteen Days after; who are to appoint by an Order under their Hands 


and Seals out of the Lift return d by the Conſtables, &c. (on pain of 
twenty Shillings) one or more to be Surveyors. And if he that ig nomi- 
nated refuſes to ſerve, he forfeits five Pounds to be levied by Diſtreſs, 
by Warrant of two Fuſtices, one Moiety of the Forfeiture to go to the 
Informer, the other to the Repair of the Highways; and then another 


to be appointed, upon like Forfeiture if he refuſes to ſerve, If the Con- 
: 


ſtables, 


Ch. 7. Laws of England. os 


99 


* 4 
ö 3 a A IT | $os A 5, 
8 a a; £ — 5 * - * 4 \ . 


ſtables, &c. ſhall not Return the ſaid Lift of Names, every of them 
fo negletting ſhall Forfeit Twenty Shillings, &c. 


But no Officer is named to whom the Warrant ſhall be directed. 


The Perſons qualified unſt have an Eftate of ten Pounds a-year, 
either in their own Right, or in the Rig of their Mives, or they 
muſt be worth a hundred Pounds in Perſonal Fſtate, or rent thirty 
Pounds per Annum. F none in the Pariſh are thus qualified, a Lift 
muſt be made of the moſt ſufficient Perſons. 


Fe % 2, As to Repairs of Highways and Bridges. 

TIP The Statutes relate to the Preventing Obſtructions and Decays in 

Highways, and to Thoſe that are to ,, ork and Repair the Highways. 
For Preventing Obſtruttions and Decays in Highways and Bridges 

belonging to 'Them. 


By the 3 & 4 W. & M. chap. 12. (The ſame Statute) Nome ſhall 


_— noyance, in pain of five were to be levied by Diſtreſs, &c. and 
= the Poſſeſſors of Lands next adjoining ſhall remove and diſpoſe of 
Timber, Stones, Dung, &c. laid in the Highway, to their own Uſe. 
If they negledt to clear the May, and to cleanſe their Ditches, &c. 
adjoining thereunto, and to lay ſufficient Trunks or Bridges, where 
there are Cart-ways into the ſaid Grounds, by the Space of ten Days 
after Notice given by any of the Surveyors, they forfeit five Shillings 
for every Offence, to be levied by Diſtreſs, &c. 

No Tree, Buſh or Shrub hall be permitted to grow in any Highway 
net twenty Foot broad, but muſt be cut down by the Owner of the 
Land where it ſtands within ten Days after Notice given by any of 
the Surveyors, on pain of five Shillings for every Offence, to be levied 
as aforeſaid. [See the 13 Ed. 1. chap. 5.] 

The Paſſeſſors of Lands adjoining to Highways not twenty Foot 
broad, ſhall keep their Hedges pruned right up from the Roots. 

. Surveyors may make Drains thro' the Lands adjoining ; and, ſhall 
make every Cart-way leading to any Market-Town eight Foot broad 

1 at leaſt; and as near as may be upon the Leuel. 

1 Cauſeways for Horſes muſt be three Foot broad. 
\ "2M By the 7 & 8 W. 3. chap. 29. He that removes any Poſt, Block, 


ſhall, upon Proof by one Mitneſi before a Fuſtice of Peace, forfeit 
twenty Shillings. 


w 
„ 


V the 8 & 9 W. z. chap. 16. Five Fuſtices of the Peace at their 
; 2 Quarter-Sefſions may widen any Ways to eight Jardin Breadth; and 
; . in by a Fury aſſeſs a Recompence to the Owners, to be paid by thoſe who 
= ought to have repair d the Highway. But they cannot pull down any 
" = Houſe, or take away any Ground from a Garden. Perſons aggrieved 
= may appeal to the Fudges at the next Afſizes. 
: . ſh ces at their ſpecial Seſſions may direct their Precepts to Sur- 
EE veyors to erect Stones or Poſts where Croſi-ways meet, with Inſcrip- 
- = tions diretting to the next Market-Town, adder the Penalty of ten 


Shillings on the Surveyors Neglect. 
| . O02 Eo 


£ , lay in the Highway (not twenty Foot broad) any Obſtruttions or An- 


&c. ſet up for ſecuring Horſe and Foot Canſeways from Waggons, &c. 
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By the 5 Eliz. chap. 31. Surveyors may turn a Mater-Courſe hurt- 
ful to the Highways into any Man's Ditch, take Rubbiſh or ſmall 
Stones in any Quarry ready digged in any Man's Ground within the 
Pariſh; and ſor Default of Rubbiſh, to dig for Gravel, Sand, Cin- 
ders, and likewiſe to gather Stones lyin _ any Man's Lands 
within the Pariſh for the Amendment of the Highways; provided 
they do not dig in the Houſe, Garden, Orchard or Meadow of any 
Perſon, or in any more Pits than one in any encloſed Ground ; and 
not above tem Tards over at the moſt ; and that they ſhall cauſe the 
Pit to be filled up with Earth, at the Charges of the Pariſhioners, 
upon pain of five Marks to the Owner of the Land to be recovered by 
Action of Debt, &c. [See the 40 5 V. & M. chap. 12. Where Gra- 
vel and other Materials are bought by Surveyors, ira. 

The Preſentment of Default by one Juſtice of the Peace in Seſ- 


frons upon his own Knowledge, ſhall be a good Convittion. And any 


two of them (one Quorum) may aſſeſs a Fine. However, the Delin- 
quent ſhall be admitted to his Traverſe, as in other Caſes. 


f He cannot take a 'Traverſe to the Want of Repair of fuch High- 
way, but he may traverſe or controvert his own Obligation to it. 


[See the 1 Georg. chap. 52. Concerning the Appointment of Sca- 
vengers to cleanſe the Streets in Cities, (5c. 


By the 1 Georg. chap. 52. Surveyors appointed as aforeſaid, muſt 
withi oF urteen Days after the Acceptance of their Office, and ſo 
from Time to Time every four Months (or oftner, if required by 
IWarrant of two Fuſtices) View the Roads, common Highways, 


Bridges, Cauſeways, &c. belonging to ſuch Highways, with all Nu- 


{ances and Encroachments made upon them, and give an Account in 
Writing upon Oath to the Ie n at their next Special Seſſions of the 
State of the Highways, &c. [See more of this Statute infra. 

By the 1 Georg. chap. 11. No Travelling Waggon, Cart, or Car- 
riage with any Burthen (other than Carriages employ'd about Husban- 
dry, and in Manuring of Land, and for carrying Hay, Straw, (not 
mentioning Corn unthraſhed, and Cools) Chalk, Timber for Shipping, 
Materials for Bmilding, Stones of all Sorts, Ammmunition and Artil- 
ler of the King) ſhall go upon the common Highway with above five 
Horſes, &c. in Length, upon pain of five Pounds, one Moiety to the 
Surveyor of the Place, for Repair of the Highway, the other Moiety 
to the Proſecutor, to be levied by Diſtreſs of the Horſes, &c. by any 
Perſon whatſoever without any IVarrant, to be delivered to the Sur- 
eyor or other Pariſh-Officer of the Place where, &c. and if the Pe- 
nalty is not paid within three Days, the ſaid Surveyor or Pariſh- 
O fricer may by Warrant of one Fuſtice ſell the ſaid Diſtreſs, and de- 
liver the Money to the ſaid Fuſtice to be diſtributed, &c. rendering 
back the Overplus, &c. and he that aſſiſts in the Driving any Tra- 
velling Maggon, &c. with more than five Horſes, &c. Fre ts five 
Ponnas to be levied and diſpoſed of in like Manner. 

Conſtables or Surveyors, wilfully ſuffering any Maggon or Cart to 


paſs in other Manner than is allot d, may be fined by one Fuſtice of 
| the Peace. [See 22 Car. 2. chap. 12. 3 & 4 V. G M. chap. 12. 


7&8 V. 3. chap. 29. 6 Ann. chap, 29. 
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If the Perſon ſeizing the Cattle, ſhall neglect to bring them to the 
v. 8 &c. he ſhall forfeit twenty Pounds, &c. [See 9 Ann. 
chap. 18. 

37 the 1 Georg. chap. 52. Every Perſon (who ought to ſcour 
MDitches and uſual Water-Conrſes adjoining to Highways) that ſhall 
for thirty Days after Notice neglett to do the ſame, or fhall leave the 
Earth of the Ditches in the Highways for eight Days, on Oath of 
Surveyor before the Fuſtices, at their Special Seſſions, ſhall for every 
eight Tards not ſcoured forfeit Two Shillings and Six-pence, and 
the Surveyors ſhall ſcour them, and make new Ditches thro the 
Lands adjoining, &c. 

By the 5 Georg. chap. 12. No THaggon Travelling for Hire hall 
be Dracen with more than Six Horſes; And no Cart Travelling 
for Hire ſhall be Dratem with more than Chree Horſes ; upon For- 
feiture of All the Horſes above the Number allow'd in each Caſe, with 
all Accoutrements, to the Uſe of the Diſtrainer. 

The Diſtrainer muſt Deliver the Horſes, and other Things ſo 
ſeized, to the Conſtable, or other Pariſſ-Officer of the ſame, next or 
adjacent Town or Pariſh, till the Diſtrainer ſhall make Proof on 
Cath before ſome Fuſtice of the Peace of the Offence committed; and 
then the Fuſtice is to iſſue His Precept to the Conſtable, &c. to Deli- 
wer the Horſes, &c. ſo forfeited to the Party, who ſeized, for His 
Sole Lie and Benefit; paying the Charge of Keeping and Securing 
the Other Things as the Fuſtice ſhall Allow. 

No Maggon Travelling for Hire having the heels bound with 
Streaks or Tire of leſs Breadth than Two Inches and a Half, when 
worn, or ſet on with Roſe-headed Nails, ſhall be Drawn with more 
than Thee Horſes, cpo, Forfeiture of All the Horſes above Three. 
with all Accoutrements, to be ſeized and Apply'd as aforeſaid. 

1f Any Perſon: ſhall Hinder, or Attempt to Hinder, the ſeizing, &c. 
upon Oath made by One, or more Mitneſſes, before a Fuſtice, He ſhall 
be committed to the Common Gaol for three Months without Bail, 
and Forfeit for Every Offence Ten Pounds, to be levied on His Goods 
and Chattcls by Warrant from ſuch Fuſtice. And if the Penalty is 
not paid within Three Days after the Diſtreſs, then the Perſon Di- 


training may ſell the Goods, rendring the Overplus to the Owner, 


deducting the Charge of the Diſtreſs and Seizure. 

Provided, That this Att ſhall not extend to ſuch Carriages as are 
employ'd about Husbandry, or in carrying Cheeſe, Butter, Hay, 
Straw, Corn unthraſh'd, Coals, Chalk, or Any One Tree or Piece of 
Timber, or Any One Stone, or Block of Marble, Carravans, and the 


* Covered Carriages of Gentlemen for Private Uſe, or To Timber, Am- 


ammunition, or Artillery for the King's Service. [See the 6 Georg. 
chap. 6. For Preventing the Charge of exceſſive Loads of Meal, Malt, 
Bricks and Coals within Ten Miles of Londos and Weſtminſter.) 


Note, That the 5 Georg. chap. 1 2. relates only. to Waggons and 


Carts Travelling for Hire. 


[See the 1 Georg. chap. 57. For Regulating Hackney-Coaches, 


Carts, Gc. within the Cities of Londons and Meſiminſter, and the 
Weekly Bills of Mortality. ] | FD 
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Now having ſeen how Decays and Annoyances in the Highways 
are to be prevented: Let us conſider who are obliged to work and rc- 


pair the Highways where they want to be amended and repair d. 
The orb and Repairs are to be in the following Manner: 


By the 2 & 3 Ph & M. chap. 8. Every Suroeyor is to appoint four 
Days (ſix Days by the 5 Elis. chap. 13.) to all Perſons that are lia- 
ble to attend and work, for providing Materials for the Amendment 
of the Highways, givins Notice in the Church the Sunday after 
Eaſter of the ſeveral Days by him appointed. 


Perſons liable to work, are every one that hath a Dranght or 
Plough, or Plough-land in Arable or Paſture, and every Howſholder, 
Labourer or Cottager. 


Therefore by the ſame Statute, Every one having a Team, or oc- 
cupying a Plough-land either in Arable or Paſture (interpreted by 
the 7 8 8 V. 3. chap. 29. to be fifty Pounds per Aunum in Wood- 
land, or any other Land within any Statutes concerning the High- 
ways ;) and 2 other Perſon keeping a Draught or Plough 75 
chargeable to ſend a Team, and two able Men with Tools convenient 
to work eight Hours every Day, in pain to forfeit ten Shillings for 
every Day that Default is made. | 


g If a Man hath eight Plough-lands, tho''tis all Paſture, he ought 
to find eight Teams for ſix Days, whether he keep any Draught or 
no. So it he hath ſeveral Draughts, he is bound to ſend a Team 
for cach Draught, tho' he hath no Land. Again, 


Every Houſholder, Labourer, and Cottager, able to work, being 
no hired Servant for a Tear, muſt either work himſelf, or hire one to 
work o each of the fix Days. And all of them muſt work eight 
Hours every Day, under the Penalty of one Shilling a Day. [By 
the 22 Car. 2. chap. 12. 'The Penalty is one Shilling and Six-pence. ] 

By the 18 Eliz. chap. 10. Every Perſon (except ſuch as dwell in 
the City of London) that ſhall be aſſeſſed in the Payment of any Sub- 
fidy to her Majeſty to five Ponnds in Goods or forty Shillings in 
Lands or above, during all ſuch Time as he ſhall ſtaud ſo aſſeſſed, 
and being nome of the Parties chargeable for the Amendment of 
Hidhways by any former Law, but as a Cottager, ſhall find two 
able Mer: yearly to labour in the Highways at the Times appointed. 

And every other that ſhall occupy a Plough-land in Tillage or Pa- 
ſture, Iying in ſeveral Pariſhes, ſhall be chargeable to the Mending 
of the Ways within the Pariſh where he dwelleth, as if the Plough- 
land had lain all in the (ame Pariſh. 

By the 22 Car. 2. chap. 12. In ſuch Places where Carts are not 
uſed, the Inhabitants muſt ſend Horſes, &c. to carry Materials to 
amend the Maps, with able Perſons to work with the ſame, under 
the like Penalty as is appointed for Carts and Teams. Any one con- 
victed before a Fuſtice of Peace by the Oath of one Witneſs, or View 
of the Fuſtice himſelf, to have reſiſted any employ'd in the Execution 
of the Statutes concerning Highways, or of Reſcning Goods diſtraiu d 
by Vertne of them, forfeits forty Shillings, &c. 
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"vp By the 1 Georg. chap. 52. Surveyors muſt give an Account to the 
> Juſtices at the next ſpecial Seſſions in Mriting upon Oath of the 
7 Neglect o, Labourers, or of thoſe that are to find Labourers or Teams, 
under the Penalty of five Pounds. [ See the 3 & 4 W. & M. chap. 1 2.] 
= And the Fuſtices at their ſpecial Seſſions under their Hands and Seals 
= may order the Repair of thoſe great Roads which moſt want Repair, 
£2 with the Time and Manner. And the Surveyors ſhall tahe the moſt 
convenient Time of the Near to repair them before Harveſt, and ſun 
mon the Teams and Labonrers, &e. 


See more of the Power of the Juſtices in Corporations in the ſame 
Statute. And ſee the 13 Car. 2. chap. 2. 22 £ 23 Car. 2. chap. 17, 

2 V. & M. chap.8. 8& 9 IV. z. chap. 37. Wherein the ſole Power 

of Cleanſing and Repairing the Streets, Lanes and Paſſages within 

the City of London, and the Liberties thereof, is in the Lord Mayor, 
Aldermen, and Commons in Common-Council aflembled; as alſo all 
Matters that concern the Ways, Sewers, Drains, Vaults, &c. Here the 
Manner of 'Taxing by Commiſſioners, and the Office of Scavengers. 

(who are in the Nature of Country Surveyors) is ſet forth. | See alſo 

the 10 Ann. chap. 11.] 

Note, That h Perſons in Holy Orders are adjudged to bo within „1 
the Purview of theſe Statutes, by Vertue of the General Words, 1 
(viz.) every Houſholder, Inhabitant, Pariſhioner, He that keepeth a a 
Draught, &c. 

In the Statute of the 43 Eliz. concerning the Rate for the Poor, 
Tithes are expreſly mention'd, to which the 3 & 4 I. & M. chap. 12. 
concerning the Highways, does refer. [See 3 & 4IWW.& M. infra. 
Concerning the Rate.] | 

Sec the Rules for Iadictments for not Repairing, c. 2 Roll. Abr. 
79, 80, 81. 
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 _ Note, That as to Bridges in the Highways, and not belonging to 
* the Highways, i the whole County (not the Pariſh) is to repair them * 2 Inft. 200, 
f 8 2 Common Law. But Owners of Land may be charged, by 7% 7**; : 
7 + eaſon of the Tenure of their Lands, or by Preſcription; but not 366. Als 
= otherwiſe. Perſons Spiritual or Temporal, Corporate or not Cor- P-ov. Abe. 
4 5 porate, are bound to Repair Bridges, by reaſon that They and Thoſe, '** 
- wjhoſe Eſtate They have in the Lands or Tenements, are bound in 
2 3 reſpect thereof to Repair the ſame. And as to Preſcription, Bodies 
> ZZ DPolitick are bound by a general Preſcription only, becauſe they are 
1 . local, and have a perpetual Succeſſion: But Natural Perſons cannot be 
0 bound by the Act of the Anceſtor without Binding and Aſſets, or ſome 
ſpecial Reaſon. A Man cannot be charged by a general Preſcription 
- to do what his Anceſtors have done. So that a Private Perſon may 
g be obliged to Repair a Bridge by Reaſon of Tenure, but not by Rea- 
D fon of Preſcription only ; whereas a Body Politick may be bound 
either by Reaſon of 'Tenure or Preſcription. [See Of Anceſtor and 
f Heir chap. 6. Ante, and Of Preſcription, Book 2. chap. 3. Poſt.] 
o = If Part of a Bridge lies in a Franchiſe out of the County, thoſe of 
r the Franchiſe muſt repair that Part, and the County the other Part. 
- And ſo it is if it be in two Counties. 5 


If a Man maketh a Bridge for the common Good, he is not bound 
to repair it; or if a Biſhop hath of Alms once or twice owing A 
Bridge, 
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Bridge, it bindeth not; but it is Evidence againſt him that he ought = 
to do it of Right, until he prove the contrary. But if Time out of | 
: Mind he and his Predeceſſors hath repaired it of Alms, this ſhall bind 
13 Rep. 13. him to it. & If one hath Toll (call'd Portage) for Men and Cattle 
paſſing over a Bridge, he muſt have that Right by Preſcription or Sta- 
tute; and in lieu of the Toll, he ought to repair it. [See of Fairs 
! 2 Inft. 701, and Markets, Book 2. chap. 2.] ] None can be compelled to make a | 
new Bridge, where there was never any before, but by Act of Par- 

liament. | 
Thus it is by the Common Law. But 


By the 22 H. 8. chap. 5. Four Fuſtices (1 Quorum) ſhall in Sefſions, 
enquire, ear and Determine the Annoyances of Bridzes, and of 
Highways at the End of ſuch Bridges, and fhall charge ſuch as ſhould 
Repair them. And where it cannot be known what Hundred, City, ; 
Town or Pariſh, Perſon certain or Body Politick, ought to repair 3 
them, T hey ſhall be Te by the County or Riding, City or Town © 5 
Corporate, wherein T hey are ſituated. And if T hey are ſituated in 
two ſuch Precintts, the Inhabitants there ſhall repair the ſeveral | 
Parts reſpectively. And the Fuſtices may in this Caſe ſend Proceſs 
out of their Furiſdiction, &. | See the Expoſition upon this Statute 
2 Inſt. 700, 701. 702, 703, 704, 705, 706. | 
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No private Bridges are within that Statute, but only ſuch as are 
common in the Highways, and are not to be repaired in the ſame 
manner as Highways. 

See the 1 47. chap. 18. infra. An Ad to explain and alter the 
22 H. 8. chap. 5. Concerning the Repairing and Amending of Bridges 
in the Highways. | 

See alſo the Htatutes which concern Highways and Bridges in parti- 
cular Places, as collected by Nelſon in his Office and Authority of a 
Fuſtice of Peace. 6th Edit. Tit. Highways. | 

3. It is the Duty of Surveyors to gather Rates for the Amendment 
of the Highways and Bridges belonging to the Highways. 


By the 3 & 4 W. & M. chap. 12. Upon Notice given by the Sur- 
veyors to the Fuſtices in their Special Seſſions, and Oath made of © © 
what Sums they have expended for buyins Materials, &c. to repair the 
Highways; the Fuſtices or any two of them nay canſe an equal Rate 
to be made to retmburſe them, according to the Method preſcribed in 
the 43 Eliz. chap. 2. For the better Relief of the Poor; [in which Act 
every Occupier of Mood, Lands, Tithes, &c. is included as afore- 
faid.] J/hich Rate, being allowed by the ſaid Fuſtices in their Spe- 
cial Seſſions, may be levied by Surveyors on Perſons refuſing to pay, by 
way of Diſtreſs and Sale of their Goods, &c. 

1f the Fuſtices of the Peace at their Quarter-Seſſions ſhall be ſatiſ :- 
ed, That the Highways, Canſeways, Bridges, (which ought to be rer 
paired by a Pariſh, &c.) Streets, Pavements, within a Pariſh, &c. can © 
not be ſufficiently amended without the Help of this Act, they may © © 


cauſe Aſſeſſments upon Perſons uſually ratable to the Poor to be made j 

(Lot exceeding in one Tear Six-pence in the Pound of the yearly Value 

of Lands, Kc. nor of Six-pence for twenty Pounds perſonal Aſtate) to 
I | Ws be 
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be levied in ſuch Manner as the Juſtices in Seſſions ſhall direct. | Soc 
1 Georg. chap. 52. h. 6. 

Here the Clergy are chargeable to the Highways, Gc. as well as 
the Laity. 

And for a further Help, A Fines and Forteitures for not amend- 
ing the Highways, ſhall be levied into the Hands of Snrocyors (not 
to be returned into the Exchequer) to be applied towards the Amend- 
ment of ſuch Highways. And if any ſuch Fine, &c. impoſed upon 
any Pariſh, ſhall be levied upon one or more of the Pariſhioners, an 'y 
tero Fuſtices at their Special Seſſions, upon Complaint, may by Mar— 
rant cauſe a Rate to be in de to reimburſe them ; which the Surveyors 
ſhall leoy, and pay within a Month after the making thereof. 

A Fuſltice of Peace neglecting His Duty, which this Act requires, 
ſhall Forfeit Five Pounds; One Moicty to Him that «ill ſue for the 
ſame in Any Court of Record by Action of Debt, &c. the Other 
Motety to be employ'd for the Repair of the Highways of the Pariſh, 
where the Perſon [ning ſhall Inhabit. | 

Surveyors (after the Acceptance of Their Office) ge Their 
Duty by this Act ſhall Forfeit for every Offence Forty Shillings. [By 
the 6 A477. chap. 29. Five Pounds] to be levied on their Goods and 
Chattels by IVarrant under the Hands and Seals of Two or more Ju- 
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ſtices; One Moiety to the Informer, and the other Motety toward the 


Repair of the Highways of the ſame Pariſh, &c. | See the 1 Georg. 
chap. 5 2. 5. Concerning Fines, &c. miſapplied. ] | 

By the 5 & 8 W. 3. chap. 29. If any Inſhip or Vill, which uſes to 
repair their own Highways, ſhall have levied and employ'd Six- 
pence in the Pound for the Repairs, and that is not ſufficient, the 
Fuſtices at the next Special Seſſions may order the whole Pariſh to con- 
tribute to the ſaid Repairs. 


As for Bridges belonging to the County, Gc. | 

In the 22 H. 8. chap. 5. By the Word ® Inhabitants, All Privileges va Inſt. 704. 
of Exemption, tho' by Act of Parliament, from Contribution to the 
Repairs of decay d Bridges are taken away. The Clergy therefore 
are charged in reſpect of their Spiritual Poſſeſſions towards the Repair 
of Bridges to be repaired by the County, Gc. as well as toward the 
Repair of thoſe Bridges which are known to belong to Pariſhes, Cc. 
es the Explanation of the Word Jababitant, 2 Inft. 702, 703, 
70g. 


By the 1 Ann. chap. 18. The Manner of raiſing the Tax for ſuch 
Bridges c directed at large. 

By which Statute, he Zuſtices in de ſſions, upon Preſentiueut, (where 
it cannot be known who ought to repair a Bridge) may afſeſs every 
Town, Pari /þ or Place in Proportion, as uſually hath been aſſeſſed. 
And the Money afſefed is to belevied by the Conftable of each Pariſh, 
& c. or by ſuch Perſon as is appointed Treaſurer, &c. 

Officers neglecting their Duty, forfeit forty Shillings: and the Trea- 
ſurer. five Pounds, to be applied to the Repair of the Bridge. 

No Fine for not Repairing ſuch Bridees, and the Highways at the 
Finds thereof, ſhall be Returned into the Exchequer, &c. but fhall be 
Retnrned to the Treaſurer, and applied by the Fuſtices towards = 
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Rebuilding and Repairing ſuch Bridges and Highways at the Ends 
thereof. | See more of this Statute z7fra.] 


4. It is the Duty of Surveyors to paſs their Accounts. There- 
fore. 


By the 3 & 4 W. & M. chap. 12. T he Surveyor before be is diſchar- 
ged his Office, ſhall at ſome Special Sefſions give an Account ; wat 
Oath of all Moneys received, which ought to be employ d in amending 
the Highways, and how it was diſpoſed of. And if any remain in 
his Hands, he ſhall deliver it to the next Surveyors ; and in Caſe of 
5 75 ſhall forfeit double the Value, to be levied by Warrant of two 

uſtices. 

7 By the 1 Georg. chap. 5. No Fuſtice's Clerk. &c. ſhall receive Any 
Money for the Oath or Account, on Forfeiture of 10 1. to be Reco- 
ver d in Any Court of Record. 

By the 1 Ann. chap. 18. The Money received for Repair of Bridges 
[intended by this Act] i to be accounted for according to the Order 
of —_ uftices in Seſſions. 

Fuſtices may allow Perſons concerned in the Execution of this Att 
T hree-pence in the Pound. [See more of this Statute poſt, and where 
Actions muſt be laid. Book 4. chap. 4-] 


[Sce the 43 Eliz. chap. 4. Concerning Commiſſioners to be autho- 
rized to enquire of the Miſemployment of Lands or Goods, (7c. 
given for Repair of Bridges, Cauſeways, Highways, c. and ſee the 
22 Car. 2. chap. 12, Concerning Land given toward the Repair of 
Bridges, Highways, Gc. and the Duty of the Truſtees. Gc.] | 

So much concerning the Duty of Surveyors as to Repairs, Rates, 
and their Acconts. 

There are ſome Statutes concerning the Courts which have Cog- 
nizance of theſe Matters. 


By the 2 & 3 Ph. & M. chap. 8. Stewards in Leets have Power to 
enquire concerning Highways, and may impoſe Fines upon ſuch as 
make Defaults, according to the 18 Eliz. chap. 10. 

By the 3 & 4 W.&M. chap. 12. All Matters concerning Highways, 
&c. hall be determined in the County where they lie, and not elſc- 
where, And no Preſentiment, Indictment or Order made by Vertue of 
thoſe Acts ſhall be moved by Certiorari out of the Cbunty; (provided 
the Juſtices act within their Power.) And in Action commenced 
agaiuſt any 22 authorized to put this Ad in Execution, the De- 
Ftendants may plead the General Iſſue, and if Fudement be for them, 
they ſhall have double Coſts. 

By the 1 Ann. chap. 18. All Matters concerning the Repairing of 
ſuch Bridges (as are intended by the Act) ſhall be Determin'd in the 
County, and not be Remov'd by Certiorari. 

Perſons Authorized by this Act may plead the General Iſſue, and 
Give this Ad and the 22 H.8. chap. 5. in Evidence ; and if Fudg- 
ment be for T hem, They ſhall have Double Coſts. 

In all Informations or Indictments in his Majeſty's Courts of Record 
at Weſtminſter, Aſſizes or Ouarter-Se{hons, the Evidence of the Inha- 
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bitants of the Town or County, in which ſuch decay d Bridges or 
Highways lic, ſhall be admitted. 


Note, That the Statites which concern ieh and Bridges in 
particular Plucas muſt be exactly purſued, as being different from the 
Statutes made for the Repair of Highways and Bridges in general. 
[See the ſeveral Srarrtes concerning Twx-pikes in Highways. 


IX. 'The Clerk of the Market is an Officer that hath Cognizance of 


Weights and Meaſures. n The King's Clerk of the Market exe- 
cutes his Office only within the Verge. Head Officers of Corpora- 
tions, Lords of Liberties, or their Deputies, execute this Office in 
other Places by tant or Preſcription. [See the 17 Car. 2. chap. 19.] 
He doth keep a © Court, and enquireth of Weights and Meaſures, 
whether they ard according to the Standard or no. [See of the 
Court of the Clerk of the Market, Book 4. chap. 1.) His Fees for 
Sealing are ſettled in the 7 H. 7. chap. 3. 

[See the 17 Car. 2. chap. 19. 22 Car. 2. chap. 8. 22 C 23 Car. 2. 
chap. 12. For Regulation of the Office of the Clerk of the Market, 
for Reformation of Weights and Meafſyres, and for limiting his ex- 
ceſſive Fees, | 

[See alſo the 8 4772. chap. 18. 1 Georg. chap. 26. 5 Georg. chap. 25. 
To regulate the Aſſize of Bread; 7 Ed. 6. chap. 7. 43 Eliz. chap. 14. 
2 Ann. chap. 15. and the 9 A477. chap. 15. 10 Ann. chap. 6. Con- 
cerning the Aſſiſe of Fuel, Billet, _ 

The Clerk of the Market cannot ſet a P Price upon any Thing 
faleable in the Market ; for that does not belong to Weights and 
Meaſures. He cannot take any Fee for 4 View and Examination 
only of Weights and Meaſures ; for the Statutes allow a Fee only 


for Sealing. If they are falſe Weights and Meaſures, they ought to 


be burnt, But if they are true and ſealed, they oaght not to be 
charged again, 


By the 22 & 23 Car. 2. chap. 12. JWhere there is no Clerk of the 
Market, He that hath the Profits of the Market fhall ſeal Meaſures 
duly gauged. | 


r There is now no great Need of the Clerk of the Market; for 
the Juſtices of Aſſiſe, Oyer and Terminer, and of the Peace, Sheriffs 
in their Torns, and Lords of Leets, may and do enquire of falſe 
Weights and Meaſures. [See of Meights and Meaſures, Book 3. 


chap. 3.] 


X. Governors of Houſes of Correction are to ſet Rogues and other 
idle Perſons to Work. This Officer and his Priſon does not belong 


to the Sheriff. His Nomination, Duty and Allowance are ſettled by 
Statutes. For 


By the 39 Eliz. chap. 4. Juſtices of the Peace in their Quarter- 
Sefſuons may order Houſes of CorreStion to be built, may make Orders 
tor providing a Stock, &c. and for Maintaining and Governing the 
ſame, and fee that Offenders ſent thither be ſet to Morꝶ or puniſhed. 
—.— P 2 Juſti ces 


Of the Clerk 
of the Mar- 
ket. 


n 2 Inſt. 543. 


4 Inft 293. 


? 4 Inſt. 275. 


14 Toft. 274. 
Dalr. chap. 
112. p. 251, 


4 Iſt. 273. 


Of Maſters 
or Gover. 
nois of 
Houſes of 
CorceRion. 
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Fuſtices of the County ſhall not meddle in Corporate Towns, but 
the Zuſtices there are to put this Ad in Execution. 

ty the 39 Eliz. chop. 5. Horſes of Correction may be incorporated, 
[Sec 43 Elis. chap. 4. 7 Fac. 1. chap. 4 and the 2 Iuſt. 707, 720, 
cc. where theſe Statutes are well expounded, ] 

By the 7 Jac. 1. chap. 4. There is to be a Howſe of Correction in 
every Shire to ſet Rogues and other idle Perſons at Work. And the 
Fuſtices in Seſſions fhall appoint a Governor for the faid Howſe, who 
hath Power to ſet Roznes and idle People at Work, to prnifh them 
with moderate I hipping, to fetter them if they are unruly. [See 
Weſt. 2. chap. 11.] They are to have no other Allowance than what 
they ſhall deſerve by their Labour. And for this Trouble, the Juſtices 
ſhall allow the Governor a yearly Sum, to be paid quarterly before- FO! 
hand by the Treaſurers of the County ; the Governors giving Security = 
for their Cor:tinuance in the ſaid Office. And if the Governors ſhall 4 
rot every Unartcr-Sefſions yield to the Fuſtices, a true Account of all 
ſuch Perſons as fhall be committed to their Cuſtody, or if they ſuffer 
them to eſcape, the Fuſtices may fine them. | 


Tho' one have lawful Means to live by, yet if he is an f idle or 
diſorderly Perſon, (for thoſe are the Words in the Disjunctive in one 
Part of the Statute) the Juſtices of the Peace may ſafely commit 
him to the Houſe of Correction, by Vertue of this Statute. A gene- 
ral and large Power, without Exception of any Perſon. [See this 
Act expounded, 2 Inſt. 728, &c.] 

Theſe Perſons following may by Statwtes be ſent to the Houſe of 
Correction; £iz. An Alchouſe-keeper ſelling Ale without Licenſe af- 
ter a ſecond Conviction, ſturdy Beggars, Carters in London riding 
upon their Carts, c. Corn-{poilers, Deſtroyers of the Game for 
want of Diſtreſs, Hedge-breakers, Idle or diforderly Perſons, La- 
bourers under Thirty Years of Age refuſing to work, Mother of a Ba- 
ſtard-Child, Imbezillers of Naval Stores under 20 5. Robbers of Or- 
chards, Parcnts of poor Children enticing them from their Maſters, 
poor Children refuſing to be Apprentices, poor Perſons refuſing to 
wear a Badge, Perſons burnt in the Hand for Larceny, Perſons run- 
ning away, or threatening to run away and leave their Families upon 
the Pariſh, Scamen Quarrelling and Fighting in His Majeſty's Yards, 2 
c. upon Non- payment of Their Fines, Servants running away, com- 
mon Treſpaſſers, Vagabonds, and 'Thoſe whoſe Place of Birth or laſt Lot 
Dwelling for a Year cannot be known, or who Refuſe to tell the 2 
Place of their Settlement; Spoilers of Trees and Wood-cutters, &c. 

But if the Way of Conviction is not appointed by the Statute in 
any of theſe Caſes, then the Juſtices in & ie only have Power to 
ſend ſuch Offenders to the Houſe of Correction. In the mean Time, 


one Juſtice may require Sureties for their Appearances at the Seſ- 
ſions. | y 


By the 5 Ann. chap. 6. The Keeper of a Houſe of Correftion or 
Workiouſe negletiing to give due Correction to any Perſon convitt of 
Theft or Larceny, and committed thither, any Fudge of Aſſize or Oyer 
and Terminer, apo Proof, may remove the Keeper from his Office. 
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[See the 6 Georg. chap. 19. Concerning the Commitment of Va- 

grants, and Criminals charg'd with ſmall Oftences either to the Com- 

mon Gaol or Houſe of Correction. | 

Whipping-Poſts and Stocks are by the Common Law. 


CHA FT. VIII. 
Of Corporations or Bodies Politick. 


N Treating of Corporations or Bodies Politick, theſe Queſtions GP. 

may ariſe (v.) What is a Corporation or Body Politick 2 How dies Politick, 
many Kinds of them? How are they zzade ? What Things are Heu- 
tial to them? What is the Power of a Corporation 2 How are they 
diſſolved ? 

1. What is a Corporation or Body Politick ? A Corporation is a. lag. , 
t Perſon in a Political Capacity created by the Law, and is a Body Ne A? 
Politick fram'd by Policy or Fiction of Law to u endure in perpetual * 1Ioft.250.4. 
Succeſhon with Capacity to take and grant, to ſue and to be ſued, 

c. * He who gives the firſt Poſſeſſions is the Founder of it, tho 1 n 
they are but of ſmall Value. So that a common Perſon may be 
Founder, tho' the King ſhall afterwards endow it with great Poſſeſ- 

ſions. It differs from a Franchiſe or Liberty, becauſe they are Eſtates 

of Inheritance, and may be granted over from one to another. 

2. How many Kind of 'Them? Corporations are either Y Sole or ? 10 Rep. 29. 
Aggregate. Sole, or in one fingle Perſon, as the King, a Biſhop, a Laſt. 2505. 
Dean of ſome Chapters, an Archdeacon, a Prebendary, Parſon, Vi- 
car, the Chamberlain of London, Heads of ſome Hoſpitals, c. 
Aggregate of many Perſons together (in the Civil Law call'd Uni- 
verfities or Colleges) as Mayor and Commonalty, Dean and Chapter, 

Maſter and Fellows of a College, Maſter and Brethren of an Hoſpi- 

tal. 2 And there, all Perſons may be capable, or one Perſon only. * 1 taft. 2. a. 
The Bodies natural of ſuch a Corporation may be ſeen ; yet the Bo- 66. b. 

dy Politick or Corporate it ſelf cannot be ſeen, nor do Any Act but 


by Attorney. A City or Borough may be incorporated, or Part of 


the City or Borough; as the Freemen of the City, or Burgeſſes of 


the Borough, or Men of ſuch a Trade in the City or Borough. 
2 Hence there may be many Corporations in one City or Borough; 10 Rep 31. 
and one Corporation may be made out of another Corporation. 
Laſtly; There may be a Corporation without a b Head. But where * 10 Rep. 30. 
there is a Head, and he © dies, G&c. nothing can be done during the. :laf.a64 b. 
Vacancy. | LY 
Every Corporation alſo is either, Spiritual, Temporal, or Mix d. 
Spiritual, as Biſhops, Deans of ſome Chapters, Dean and Chapter, 
Archdeacons, Prebendaries, Parſons, Vicars; d which in the Manner ; Ee . 
of their Conſtitution may be either Elective, Preſentative, or Dona- 
tive. Temporal or Lay, as Mayor and Commonalty, Bailiff and 
Burgeſles, &c. Mix d, or conſiſting both of Spiritual and 'Temporal 
Perſons, as many Colleges, Hoſpitals, G&c. | 


265. a. 
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; 3. How are they made? A Corporation or Body Politick may : 
; "960 commence or © be made by Common aw, By the King's Charter or : 
Letters Patents, By Act of Parlinment, By Preſcription. e 
1. By Common Law, as the King, the Parliament, Biſhops, ſome 
Deans, Archdeacons, Prebendaries, Parſons, Vicars, Church-wardens 
to ſome Purpoſes. 2. By the King's Charter, or Letters Patents, or 
by the King's Authority communicated to others. All ſuch Charters 
muſt have a favourable Interpretation, and thall be taken ſtrongly 
againſt the King to advance the Work intended. 3. By Authority of | 
Parliament; fo the College of Phyſicians in London was made a 
Corporation. [See the 87h Report, Dr. Bonham's Caſe. ] 


- 
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By the 39 Eliz. chap. 5. Any Perſon ſeiſed of an Hſtate in Fe- | 
ſimple may erect an Hoſpital or Houſe of Corrc&icn, and the ſams = 
ſhall be incorporated with Potter, &c. to be viſited by ſuch Perſons | 
as ſhall be nominated by the Founder. | Sce 2 Iuſt. 720, &c.) 

By the 6 Georg. chap. 23. ll Security for Tranſportation of Of- 
PBs ſhall be by Bond in the Name of Clerks of the Peace of each 
County, who ſhall proſecute ſuch Bonds in their own Names; to 
which Purpoſe They ſhall be deemd a Body Corporate. 


INE 


4. By Preſcription, as that which hath been and continued a Corpo- 
ration Time out of Mind. Tho' the Members cannot ſhew any o 
d 


"2 Inft 330. Charter for it, there was certainly a Charter at firſt. f London is a 
Corporation by Preſcription; and the Chamberlain of London to ſome 
Purpoſes. A Corporation by Preſcription may be confirm'd by the 
King's Letters Patents, and yet be a Corporation by Preſcription . 
ſtill. : | | 2 
4. What Things are Eſſential to Them? Several Things are E. 

ſential to the making of a Corporation. I ſpeak chiefly of Aggregate 
5 10 Rep. 29, Corporations, There muſt be, 1. Lewfal Authority. 2. Proper 
N cc. Perſong to be incorporated, (ig.) Perſons natural, or Bodies already 
11 Rep. 18. incorporate. 3. A Name by which they are incorporated. A Miſ- 
nomer in any ſubſtantial Part is dangerous in Deeds or Pleading. 
» 3Rep.73. h If the Name of a Corporation is changed, yet it ſhall have all 


9 the Privileges that it had before. 4. i A Place, for without a 


oh 
n 


125. Place no Incorporation can be made. 5. * Words ſufficient in Law 
1 to make a Corporation. But there is no Neceſſity of any certain 


2, 123. Form of Words. | 
10 Rep. 30. When a Corporation is duly created, I all other Irciderts are ta- 
: _w- Abr. citely annexed to it; as to purchaſe and grant; to buy and to fell ; 
| 10 Rep. zo, to ſuc and to be ſued; to have a Seal; that the Survivors ſhall be 
31&: the Corporation; that if the Revenues increaſe, the ſame ſhall be 
| employ'd to increaſe the Revenue or Number of the Poor, &c. [See | © 
the 8 Rep. 131. The Caſe of Thetford School.] 'That they ſhall be | 
viſited by the Founder and his Heirs, or by the Governours, if no : 
Viſitor is appointed by the Charter; That they make Ordinances and | 
By-Laws ; That they ſhall be exempted from the Ordinary; (for if it 
is a Lay Corporation he cannot vilit it: But the Clauſe en : 
is neceſſary, if it is a Spiritual Corporation; To purchaſe in Mort- | : 
main; for without Revenues, the Members of it cannot live. A Li- 
cenſe to purchaſe is not of the Eſſence of a Corporation, for it is 


perfect without it. 5 
: | | ft 
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If theſe Things are expreſsly granted in Charters, they are but De- 
claratory or Explanatory, and might have been left out; tho' it is the 
ſafeſt Way to grant them by expreſs Words. 

There are uſually granted in Charters of Corporations divers Fran- 
chiſes, (5c. as Felons Goods, Waits, Eſtrays, Treaſure-Trove, Deo- 
dands, Courts and Cognizance of Pleas, Return of Writs, Fairs, 
Markets, Exemptions from Serving in Offices, or on a Jury, Exemp- 
tions from Payment of Toll, the Aſſiſe of Bread and Beer, a Pillory 
and Tumbrel, the Office of a Juſtice of Peace, Coroner, Clerk of the 
Market, G c. which are not incident to a Corporation; and therefore 
muſt be granted by ſpecial and expreſs Words. | 

5. As to the Power of a Sole or Aggregate Corporation. 

A m Sole Corporation regularly cannot take in Succeſſion Goods and " 4 Rep. 65. 
Chattels, either in Action, as Bonds, Recognizances, Gc, or in Poſ- 9 4 'Y 
feſſion, as Leaſes for Years, Cc. for the Executors or Adminiſtrators da. de. 
ſhall have them. A Leaſe for a Hundred Years made to a Parſon + loft. 249. 
and His Succeſſors, and a Releaſe made to Him and his Succeſſors; 
was adjudged only an Eſtate for Life. An this is true, except in the 
Caſe of the ancient Jewels of the Crown, which go to the Succeſſor ; 
and of the Chamberlain of London, whoſe Sueceſſor by Cuſtom may 
have Execution of a Bond or Recognizance, acknowledged to his 
Predeceſſor for Orphanage Money; and perhaps the Ornaments of a 
Chapel of the Predeceſſor belong to the ſucceeding Biſhop. [See of 
Anceſtor and Heir, chap. 6. ante, and of the Authority of Church- 
wardens, chap. 7. en 

A Sole Corporation may take a Fec- ſimple in Succeſſion, but not 
without the Word ger [But ſee Of Fee-/tample, Book 2. chap. 2. 

Of Frank-almoign, Book 2. chap. 2. 

An Aggregate Corporation may take Goods and Chattels in Act ion 
or Poſſe{ior, and they ſhall go in Succeſſion. They may alſo have a 
Fee-{1mple without the Word Succeſſors; for the Body never dies. 

They cannot Sue or Appear in Perſon, but by Attorney. They can- 
not ſue without Their Head, or in Time of Vacation of the Head- 
ſhip. They cannot commit en Treaſon, or be outlaw'd or excommu- i Rep. 32. 
nicated, or be Executors or Adminiſtrators; for they cannot take an doom . 
Oath. They cannot be Jointenants to take by Survivorſhip; but they 1 168. 134.4. 
may be Tenants in common. They cannot be ſeiſed to the Uſe of 
another. The Members cannot regularly be Witneſſes for the Cor- 
poration, eſpecially if they teſtify for any conſiderable Advantage or 
Profit of the Body. ® For every Member hath a Right and Freehold Ker 98. 
for his Life as to his Freedom, &c. and all the Members together 
have an Inheritance in the Lands, and an Intereſt in the Goods. [But 
ſee Of mane, Book 4. chap. 4. | | 

Grants of a Corporation Sole and Aggregate, muſt be by Deed un- 
der their Seal. [See of Dean and Chapter, chap. 3. ante; and of 
Leaſes, Book 2. chap. 3.] tho' they are good without Delivery. P But v Lit. 483. a. 
a Grant made To or By a Body Politick during the Vacation of the Lat. 264.4. 
Headſhip, is void; as They cannot ſue till They have a Head. Yet 
if a Leaſe for Life is made with a Remainder to the Mayor and 
Commonalty of B. there being no Mayor at the Time, It will be 
Good, if a Mayor is choſen during the particular Eſtate. 


They 
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They may Retain a neceſſary Servant without Seal. But general- 
1 1Ventr.47, ly all 4 Contracts and Grants of Offices by them ought to be under 
1. Seal by Deed. 

I ſaid beforc, that an Aggregate Corporation might make y- 
Laws ; it being impoſſible for the general Law to provide fit Diſci- 
pline for every particular Society. But ſome Powers concerning By- 
Laws are often inſerted in Charters that are cozd. As to make By- 


ITZ 


——Ü—— OO 4 * 


5 Rep. 64. 


Laws upon Pain of er Impriſerment of the Offender, For ſuch an Or- 
2 Ioft. 54 dinance is againſt Magna Charta, chap. 29. A reaſonable Penalty 
might have been impoſed and levied by Diſtreſs, or recovered by Ac- 
tion of Debt. 
: Thus a By-Law to Forfeit Goods upon Diſobedience is not valid; 
0 125 for no Forfeiture can grow by Charter or Letters Patents; * tho? it 


2 Inſt. 479. may be good by Crfiom. A By-Law to reſtrain t Trade is void in a 
Hob. 210. Charter, as to hinder Apprentices to ſet up their Trades; [Sec of 4 
wa. " prentices, chap. 6. ante. ] or to have the ſole Making of Cards, Sa. 
© r1 Rep. 55, for it is againſt the Liberty and Freedom of the Subject. But u Pre- 
121155 285. {cription or Cuſtom to reſtrain a Man to exerciſe his Trade in a parti- 
cular Place is good, tho void in a Charter. I ſay it is good by Cu- 
ſtom, or it may be made good by Act of Parliament. For all By- 
Laws and Ordinances contrary or repugnant to the Laws and Statutes 
of the Kingdom are void and of no Effect; and the King's Charter 
alone cannot uphold them. Corporations may make By-Laws or Or- 
dinances without Cuſtom, or the King's Charter, where it is for the 
Good of the Commonwealth, as to repair the Church or Highway, 
*2Inft.47. (Fc. but not where it is for their own * private Profit. And if the 


Roll. Abr. make By-Laws only for the good Government and Y Order of the 


; » 17, Body incorporate, the King's Charter will ſupport them in it; and 
78. thoſe By-Laws ſhall oblige even Strangers, and ſubject them to Pe- 
5 Rep. Abr. nalties, to be lcvied by Diſtreſs, or recovered by Action of Debt. 

365. But thoſe Laws mult be 2 ſubject to the general Law of the King- 
* . ” dom, and ſubordinate to it, if they are not made good by Act of Par- 


z 4 Inſt. 249. liamcnt, as the Cuſtoms of London are. [See Danverss Abridgm. 
Hob. 211. Tit. By-Laws; and ſee the 19 H. 7. chap. 7. For making of Statutes 
iy Bodies Incorporate. | 
This Statute doth not ſtrengthen Any By-Laws, but leaveth them 
to be Affirmed as Good, or Diſaffirmed as unlawful : It only ſaves 
the — of Them from the Penalty of 40 J. if They are not 
Good. 
An Aggregate Corporation may have Power by Charter or Preſeri- 
11 Rep. 98. tion to ® dizfranchiſe or diſcharge a Member of his Freedom, if he 


doth any Act to the Prejudice of the Body, and againſt his Oath. But 


if they have no ſuch Authority, he ought to be convicted by the 
Courſe of Law before he can be disfranchiſed, or ouſted of his Free- 
dom. If one is wrongfully removed or unduly disfranchiſed, his Re- 
medy is by Mandams, &c. in the King's Bench. [ Sce the 9 Ann. 
chap. 20. Concerning the Writ of Mandamns, &c.] 

6. How are They Diſſoloed? An Aggregate Corporation may be 
Diſſolved, 1. By the Death of all the Members. 2. By Forfeiture 
of their Charter, as by Uſurpation, Miſuſer. Oc. upon the Writ Ou 
IWVarranto. [But ſee the 7 Rich. 2. (not printed) 2 Iuſt. 495, 496, 497. 
and 4 Inſt. 250. 2. & M. Sefſ. 1. chap. 8. concerning the Charter 
of the City of London, and the 9 Ann. chap. 20.] 3. By Surrender 


2 4. By. 
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4. By Act of Parliament. A Sole Corporation may be diflolved only 
by Surrender or Ad of Parliament. 

Upon b Diffolution of a Corporate Body, their Lands ſhall not 
eſcheat, but revert to the Donor. For the Law annexes ſuch a Con- 
dition in every Grant to a Body Politick. | 

But their Grants ſtand good, which were made while they were a 


b Inſt 71. b. 
1 Roll. Abr. 
816. 


Corporation. If they bind themſelves in a e Bond, and are afterwards * 1 Lev. 237- 


diſſolved, they ſhall not be charged in their natural Capacities. 


By the 33 H. 8. chap. 27. Zeery AG, Order, &c. Concerning 


Leaſes, Elettions, Grants of Hoſpitals, Colleges and other Corpora- 


tions, ſhall be good by the Grant of the Governour, with the Aſſent of 
the greater Part; all private Statutes to the contrary notwithſtanding. 

By the 31 Eliz. chap. 6. If any Elector into any Church, College, 
School, Hoſpital, Hall, or other Society, ſhall take any Reward direit- 
ly or indirectiy for his Vote, ſuch Place fhall be void. And if any 
Perſon in ſuch Societies take any Reward directly or indircttly for re- 


ſignius ſuch Place, he ſhall forfeit the double Value F and the 


Party giving it ſhall be intapable of ſuch Place, T he Forfeitnres 
to be divided betwixt the King and the Proſecutor. | See the 3 Ed. 1. 
chap. 5. 2 Inſt. 169. | 


By the 43 Eliz. chap. 4. The Mifimployment of Lands and Goods 


given to Hoſpitals and certain public and charitable Uſes, are to be 


redrefſed by awarding Commi/ſjions to enquire of all Gifts and Miſun- 


ployments thereof, with Power to make Orders and Decrees according- 


ly. This Act is not to extend to Colleges and Halls, &c. or to any 
Cathedral or Collegiate Church, nor to any City or Town Corporate, 


or where there are ſpecial Viſitors appointed. [See this Act explain d. 
2 Inſt. 710, c.] 


[See the 13 Car. 2. Stat. 2. chap. 1. An Act for the well Governing 


and Regulating Corporations: 5 _ chap. 6. An Act for Quicting 


and Eſtabliſhing Corporations; whic 
ſee of Offices, Book 2. chap. 2.] 


[See the 6 Ann. chap. 21. For avoiding Doubts touching the Sta- 
tutes of ſome Cathedral and Collegiate Churches. 10 477. chap. 11. 


hath Alter'd the 1 3 Car. 2. and 


Concerning the Rectors of the Fifty New Churches in London, IWeſt- 
minſter, and the Suburbs thereof. 1 Georg. chap. 10. Concerning the 


Augmentation of the Maintcnance of the Poor Clergy, where the Mi- 
niſters nominated ſhall be eſteem'd Bodies Politick, Gc.] 


Thus far of Perſons in their Natural and Civil Capacities, the firſt 
Object of the Laws of England. 


The End of the Firſt Book. 
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BOOK II. 


Of ESTATES. 


* WY m—_ 8 1 * 


plained. 


I. 


Of Eſtates in Lands, Tenements and Hereditaments. And 


therein of the Firſt Diviſion of Eſtates in Lands, &c. 
(viz..) Into Fre- ſimple, Fee-tail, In Tail after —_— 
of Iſue extinct, By Curteſy, In Dower, For Term of 
Life, For Term of Tears, At Will, At Sufferance, By 


Copy of Court-Roll, In Antient Demeſne, Eſtates upon 
Condition, By Statute-Merchant, By Statute-Staple, 


By Elegit, Of Eſtates in Lands deviſed to Executors, 
Eſtates in Coparcenary, fointenancy, Tenancy in Com— 
mon, In Remainder, In Reverſion. 


STATES are the ſecond Object of our Laws; and in com- 
mon Signification are all Manner of Property in Lands, &c. 
Coods and Chattels. For all Eſtates may be reduced to In- 
heritance, Freehold or Chattels. In treating therefore of 


Eſtates, I ſhall ſpeak of Eſtates in Land, Tenements, or Heredita- 
ments in the firſt four Chapters of this Book; and then in the Three 
laſt Chapters, Of Eſtates in Goods and Chattels Perſonal. 

While I ſpeak of Eſtates in Landi, Tenements, or Hereditaments, 
I intend to ſhew, 1. What is an Eſtate in Lands, Tenements, or He- 
reditaments. 2. How Eſtates in Lands, Gc. are divided. 3. How 
Lands, 'Tenements, and Hereditaments may be purchaſed or convey'd 
from one to another. 4. How Eſtates in Lands, c. may be loft. 


I. The Words Eſtate, Right, Title, and Intereſt, are to be ex- Of en * 

2 An Eſtate in Lands, Tenements, or Hereditaments, ſignifies 1 Iaſt. 345. 

ſuch Inheritance, Freehold, or Term for Years, &c. as any Man h 

in the ſaid Lands, &. For by Grant of his Eftate, all ſhall paſs 
that he can grant. 

: A Right in Writs and Pleadings is properly in one, when he is 

ouſted of Poſſeſſion of his Eſtate by Diſſeiſin or Wrong, and hath Re- 

medy by Entry or Action. But Right doth alſo include an Eſtate 

in e in Conveyances. Therefore if Tenant in Fee-ſimple makes a 

| Q '2 | Leaſe 


ath 2. & b. 347. b. 
369. a. 265. a. 


8 Rep. 153. 
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Leaſe for Years, and Releaſes all His Right in the Land to the Leſ- 
ſee and His Heirs, the whole Eſtate in Fee-{imple paſſes. 

A Title is properly when a Man hath a lawful Cauſe of Eutry in- 
to Lands whereof another is ſceiſed, for which he can have no Ac- 
tion; as a Title by Condition, Forfeiture, Act of Parliament. But 
this Word Title includeth a Right alſo. For cvery Right is a Title, 
tho' every Title is not ſuch a Right for which an Action lyeth. 
(C.) It ſignifies alſo the“ Mears whereby a Man cometh to Lands, 
as by Feoftment, Fine, Laſt Will and Teſtament, &c. | See Of Re- 
mitter, Book 4. chap. z.] | | 

Intereſt (Intereſſe) is vulgarly taken for a Chattel real, as a Leaſe 
for Years, &c. and more particularly for a future Term; in which 
Caſe it is ſaid in pleading that One is poſſeſſed De Interefje Termini. 
Hitherto therefore an ſtate in Lands, (5c. is better than a Right, 
Title, or Intereſt in them. But in legal Underſtanding too, an In- 
tereſt extendeth to Eftates, Rights and Titles that a Man hath , in, 
70, or out of Lands; ſo that by Grant of his whole Iutereſt in ſuch 
Lands, Reverſions as well as Poſſeſſions in Fec- ſimple ſhall paſs. 

Let us ſee now what are Lands, Tenements, or Hereditaments. 

118. . b Lands ſignify not only Gardens, Arable Grounds, Meadows, 
2. & b. 19. b Paſtures, Moors, Waters, Rivers, Marſhes, Furzes, Heath; but alſo 
11 Rep. 82. Meſſuages, (i. e. Houſes) Tofts, Places where Houſes once ſtood,) 

Mills, Caſtles, &c. for in Conveying of the Land, the Buildings 

paſs with it. Land built upon is more worthy than other Land. But 
4 Rep. 39. das to Land only, the Common Law gives © arable Land the Prehe- 
r Inſt. 85 b. minence before all other Ground whatſoever. 4 Land hath in Law 
; 2 + an Extent upwards; but one may build over my Land by Agrec- 
5 Rep. 11. ment with me. A Grant only of the Herbage of Land, or of the 
11 Rep. Feſture, (i. e. of the Corn, (Fc. is a Grant only of a particular Right, 
22 487. by which the Soil doth not paſs. But by a Grant of the Profits of 
Contra. the Land, the whole Land it ſelf doth paſs; for what is the Land 
1 Ventr-393- put the Profits thereof? So if one grants all his J/oods, the Land 

ſhall paſs. Vater is not Demandable by that Name; but ſo many 


1 laſt. Acres of Land covered with Water. © An Hide or Plough-Land, a 


+ To Yard-Land, or an Oxgang of Land do not contain any certain Num- 
nſt 596. 


9 Rep. 124. ber of Acres. But a Plough-land, in Reſpect of the Repairing of the 


Highways is ſettled at fifty Pounds a Year by the 7 & 8 W. z. chap. 29. 


[See of the Surocyors of the Highways, Book 1. chap. 7. 
1 The Word f Texement comprehends not only a Houſe or Home- 
19 b zo. ſtall, but all Corporcal Inheritances which are Holden of another; 


a. & b. 154. 2. and all Inheritances iſſuing out of thoſe Inheritances, or exerciſable 


within the ſame, tho' they lie not in Tenure, as Rents, Commons, 
c. granted out of Land, or Uſes, Offices Dignities which concern 
Lands or certain Places, 
„ la 6 > s Hereditament is the largeſt Word of all, and ſignifies whatſoever 
16.a. & b. may be inherited, or may come to an Heir, be it Corporeal or In- 
s ug '9, corporeal, Real, Perfonal, or Mixd; and tho' it is not holden, 
Lit. 9. or lieth not in "Tenure. The Word [zheritance is not only Intended 


I where 


* 
»„— 


* Titulus eſt Juſta Cauſa poſſidendi quod noſirum eſt. 1 Inſt. 345. b. 
b Appellatione 5 Omne e ÆAdificium & Omnis Ager AK Rep. 87. 10 Rep. 33. 


Cujas eſt ſolum, ejus eſt uſq; ad Calum, 1 Inſt. 4. a. 9 Rep. 54. 
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where one hath Lands or Tenements by Deſcent, but of every Fee- 


ſimple or Tail which one hath by Purchaſe; becauſe His Heirs may 


Inherit it. Alſo One may have an Inheritance by Creation; as when 
the King creates One a Peer by Letters Patents, or by Writ. [See 
Of the Nobility, Book 1. chap. 4. 

If one holdeth in Fee-{imple, Fec-tail, or at leaſt for Term of his 
Life, he hath Liherum Jenomentum, or a Freehold. It cannot com- 
mence in futuro, but mult take preſently in Poſſeſſion, Reverſion, or 
Remainder. Other Eſtates are not Freeholds. For one is ſaid to be 
ſeiſed of a Frechold, but to be pofſefſed of other Eſtates ; as of Lea- 
ſes for Years, Copyhold Lands, Goods and Chattels, 

h A Freehold may be in Deed or in Law. A Freehold in Deed 
is actual Seiſin of Lands or 'Tenements in Fce-ſimple, Fee-tail, or for 
Life. A Freehold in Law is a Right to ſuch Lands or Tenements 
before Entry or Seiſure. So that there is a Sin in Deed, and a Sei ſin 
in Law. i A Seiſin in Ted is when a Corporal Poſſeſſion is taken. 
A Seiſin in Law is where Lands deſcend, and One hath not actually 
entered on them, or when ſomething is done which amounteth in 
Law to an Actual Seiſin, as an Inrollment, k Seifin of Rent for all o- 
ther Services, 

Of theſe Eſtates ſome may be Appendant or Appurtenant. 1 Ap- 
pendant is an Inheritance belonging to another Inheritance, which is 
ſuperior or more worthy. Appendants are ever by Preſcription, and 
is as the Acceſlory to the principal Thing: In the Civil Law it is 
called Adjunttum. Appurtenaut is almoſt of the ſame Nature, ex- 
cept that Appurtenants may be created in ſome Caſes at this Day. 
They paſs by Vertue of the Words, Cum pertinentiis, with the Ap- 
purtenances thereumto belonging; as Advowſons, Commons, (5c. with 
a Manor-Houſe or Lands, and as Lands with an Office, &c. 

But by theſe Words Cum Pertinentiis neither Freehold or Copy- 
hold Lands ſhall paſs with a Houſe or Meſluage ; but only the Or- 
chard, Garden, Yard, (5c. When one hath a Houſe or Mill to which 
Things are Appendant or Appurtenant, and they are burnt down or 
blown down by the Act of God, or deſtroy'd by the Default of the 


Owner; if the Owner builds them in the ſame Place and Manner as 


before, He {hall have the Antient Appendants and Appurtenances. 

m Note, That Things Incorporeal muſt be appendant to Things 
Corporeal, and Corporeal to Incorporeal. And the principal Thing 
mult be of perpetual Continuance to carry any 'Thing that is proper- 
ly appendant or appurtenant. 

n An Incidemt is a Thing neceſſarily dependant on another. As a 
Court-Baron is ſo incident to a real Manor, that it cannot be ſevered 
by Grant. But ſome Incidents too are ſeparable, as Rents incident 
to Reverſions. | | 


So that now we ſee what is an Eſtate in Lands, Tenements, and 


Hereditaments, and a Freehold ; and what are Eſtates Appendant, 


Appurtenant and Incident. 


II, Eſtates in Lands, &c. are Divided, 1. Into Fee-ſimple, Fre- 
tail, &c. 2. Into Eſtates Corporeal and Incorporeal. Of theſe Two 
Diviſions in this and the following Chapter. 


The Firſt Diviſion of Eſtates is into Fee-ſimple; Fee-tail; in Tail The firſt Di- 
after Poſſibility of Iſſue extinct; Eſtates by Courteſy ; in Dower ; 


or Land $, C.. 


n Lit. 448. 
1 Inſt. 266. b. 


 1Inſt, 31. 2. 


* 4 Rep. 8 9. 


121. b. 122.4, 
4 Rep. 86, 


2 Cro. 526, 


w 4 Rep. 37, 
38. 
i Int. 121. b. 


n 1 Inſt, 93.2, 
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An Inſtitute of the Book II. 


Of an Eſtate 
in Fee-ſim- 
ple. 

© 1 Inſt, 1. b. 


P Lit. 11. 


q x Inft. 17. 
a, & b. 


r Lit. 647, 
648. 


Lie. . 


t 1 Inſt. 9. b. 


IO @s 


Show. 348. 


"1 Inſt. 8. b. 


9. a, 


Contra, 


1 Roll, Abr. 
$32, 


for Term of Life; for Term of Tears; at Will; at Sufferance ; by 
Cuſtom or Copy of Court-Roll ; in Antient Demeſne; Eſtates upon 
Condition; by Statute Merchant ; by Statute Staple; by Elegit; 
Eſtates in Lands Deviſed to Execntors ; Eſtates by Coparcenary, 
Tenancy in Chinon, in Remainder, in Reverſton. 


I. An Eſtate in Fee-ſeample ( Feodum ſimplex) is where one hath 
Lands and Tenements to hold to him and his /ferrs for ever. To 
have a Fee is to have an Inheritance; © to have Fee-ſemple implies 
that it is without Limitation to what Heirs ; but to Heirs generally. 
In this Senſe the King may be ſaid to be ſeiſed in Fee. Fee is ta- 
ken alſo for the Inheritance that is Holder of another by ſome Ser- 
vice; but that belongeth only to a Subject: And he cannot have a 
greater Eſtate. It he is ſeiſed of Lands and 'Fenements which may 
be manually occupied, he is ſeiſed in his 4 Dent ſuc, (or Domain, de 
Domo) as of Fee (viz.) For the Service of his Houſe. But of Things 
which do not lie in ſuch manual Occupation, (as an Advowſon of a 
Church, a Rent, a Right of Common, Gc.) he is ſeiſed 4s of Fee, 
not in his Demeſne As of Fee. [See of Eſtates in Ancient Demeſne, 
infra. | 

All other Eſtates and Intereſts are derived out of a Fec- ſimple; 


and therefore there mult be a Fee ſimple at laſt in ſome Body; other- 


wiſe the Lands are in r 4beyarce, (i. e.) In Conſideration and Cuſtody 
of the Law only. | 

Theſe Words * His Heirs, make the Eſtate of Inheritance. [See 
of Auceſtor and Heir, Book 1.chap. 6.]'To hold to him for ever, or to 
Him and his Aſſigus for ever, makes but an Eſtate for Life, for 
Want of theſe Words his Heirs. The Word Heirs is not neceſſary 
in ſome Caſes. * As in Milli, an Eſtate of Inheritance may pals 
without theſe Words his Heirs; for it is good if it is given to one 
and his Aſſigns for ever. But if for ever is left out, it is an Eſtate 
for Life only. In a Vill, to his Blood makes a Fee-{tmple; to his 
Seed an Eſtate in Tail. If in a Will One gives in theſe Words Al the 


reſt of my Eſtate, They carry a Fee-{imple, if the Deviſor had a Fee- 


ſimple therein: A Deviſe to One and his Succeſſors is a Fee-ſimple. 
The Word Heirs alſo is not neceſſary in a Fine Sur Connſans de 


droit Come ceo, &c. in certain Releaſes, in a Recovery, nor to a 


Creation of Nobility by Mrit, &c. [See of the Nobility, Book 1. 
chap. 4.) nor if Lands are given to the Ring by Deed 7zrolPd, nor 
in 1 coftments that take Effect by * Reference, as if 4 enfeoffs B and 
His Heirs, and then B enfeofts 4 as fully as A enfeoff d Him) nor 
in Gifts in Frank-marriage, nor in Grant of a Rent to a Parcenar to 
make Partition Equal, nor in Grant of an Aſſart by the King at a 
Juſtice-Seat by the Foreſt-Lazw. 

A Fee to one and his u Heir in the ſingular Number, to one or his 
Heirs, to Two and Heirs omitting his, is but an Eſtate for Life. But 
to One and Heirs, (omitting his) is good; for there is no Incertainty. 
A Gift to one and his Children and their Heirs, makes a Fee- ſimple 
to all jointly that are alive. A Gift of Lands to One and His Heirs, 

I Males 


—— 


— — 


Verba Relata Hoc maxime Operantur per Reſerentiam, ut Ineſſe Videntur, I Inſt. 9. b. 
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Ch. 1. 


Males is a Fec- ſimple; for there is no ſuch kind of Inheritance as to 
Heirs Males: [See of an Eſtate in Frentail, poſt.] | | 

The Definition of an Eſtate in Fee- ſimplè is to be underſtood of 

Purchaſes by Natural Perſons, and of Bodies Politick or Corporate. 
[See of the Power of a Sole and Aggregate Corporation, Book 1. 
chap. S.] In a Feoffment to a Sole Corporation in Frankalmoign or 

Free Alms, a Fee: ſimple doth paſs without the Word Succefſors, tho 
it cannot in other Caſes. So that a Fee-ſimple is an Eſtate to Ore 
and his Heirs for ever, or in Caſe of a Sole Corporation (as Biſhop, 
Parſon, &5c.) to them and their Succeſſors. 8 

But Note, That in all Feoffments and Grants (generally ſpeaking) 
Exchanges, Releaſes and Confirmations enlarging Eſtates, Warran- 
ties, Bargains and Sales by Deed Indented and Inroll'd, &c. the 
Words Heirs or Succeſſors arc neceſſary. 

* If the Ning purchaſeth Lands to Him and bis Heirs, He is ſeiſed 1 Inft. 
thereof Jure Corone; and ſo when He purchaſeth Lands to Him, His 's 1 
Heirs and Succeſſors. See of the King and Queen, Book 1. r Rep. 97. 
chap. 2. | | | 

A Feec- ſimple, or rather a Fee or an Inheritance, is Divided into ? 1 Indt. 1. b. 
Simple or Abſolute, Conditional, or Quali ſied. We have hitherto '** 19 
been ſpeaking of a Fee. ſimple or Fee Abſolute. Conditional, is that 
which is defeated when the Condition is or is not performed; but till 
then it is as it were Abſolute, Quali ied or Baſe is that which may 
be defeated by a Limitation, &c. as when a Grant is made to 4. and 
his Heirs 'Tenants of the Manor of Dale; who have an abſolute 
Eſtate only ſo long as they continue Tenants of that Manor. So 
a 7 Parſon has a Fee-{imple qualified to many Purpoſes; as to have - ; laſt. 67 a 
an Action of Waſte, tho in other Caſes he has in Effect but an Eſtate 30. b. 
for Life; becauſe the entire Fee or Right is not in him. But a Fee 3** © 
Conditional or Qualified are not in Strictneſs Fee-fimple. * Again a 2 1 aft. 1. b, 
Fee- ſimple (or rather Fee) may be divided into Real; Perſonal, and * * 
Mix'd. Real, as the common Eſtates are. Perſonal, as when an 
Annuity is granted to one and his Heirs. Mix'd, as when an Earl is 
en of ſuch a County, which is a Dignity Perſonal relating to 
Lands. 

Laſtly, b A Fee-ſimple in Lands may be either Certain and Lu- v r. Inſt. 4. 4 
Moveable or Incertain and Moveable, (i. a at ſeveral Times it may be 3. b. 
moveable, ſometimes in One Perſon, ſometimes in Another; or ſome- 
times in One Place, and ſometimes in Another. | 

Note, © That in Pleading Eſtates in Fee-ſimple may be generally « , loſt. 
alledg'd; but the Commencement of Eſtates- tail and other particu- 303. b- 
lar Eſtates regularly muſt be ſhew'd. OS, 

After this Deſcription and Diviſion of Fee-ſimple it muſt be al- 
low'd, That tho' it is the moſt ample Eſtate of Inheritance, it is 
ſubje& to many Incumbrances. Therefore Care muſt be taken in the 
Purchaſe of a Fee-ſimple, That it be not incumbred with Judgments, 

Statutes Merchants or of the Staple, Recognizances, Mortgages, 
Wills, Feoffments, Fines, Bargains and Sales, Amerciaments, Dowers, 
Joyntures, &c. | 
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II. Of Fee-tail, 1. How Defined. 2. How Divided. 3. What Ofen Elte 
Eſtates may be entailed. yes: ? ſi in Fee-tail, 
| 1. Ani 


4 A. 


As Inſiitue of the Book II 


d Lit. 18. 


e 1 Iaſt, 20. 
a. 26. a. 

f Lit. 31. 
1 Inſt. 20. 
27 b. 


Lit. 31. 


1. An Eſtate in 4 Feta (from Tiller to cut or limit) is, That 
Inheritance whereof one is ſeiſed to him and the Heirs of his Body, 
begotten or to be Hegotten. He that giveth Lands in Fee-tail is the 
Donor, and he to whom the Gift is made is the Donee. 

In Gifts in Tail; theſe Words © the Heirs or bis Heirs arc as ne- 
ceſſary as in a Fee- ſimple: And this Word f Body (or his Fleſh or 


b. Heirs begotten by him, or other Words that amount to it) make the 


Tail; and may be reſtrained to Males or Females of the Body, Gc. 
But a Gift to One and his Heirs 8 Males or Heirs Females is a Fee- 


1 Toft. 13. a. ſimple; the Law rejecting the Word Males or Females, becauſe it is 


b Noy's Max, h Deviſe or Laſt Will to make an Entail. But if the King grants to 


10 


1 Inſt. 27. a. 
i x Inf, 26 b. 


not limited to what Body. It is good without the Word Body in a 


Heirs Male, His Grant is void; for the King is deceived. I Begotten 
ſhall be neceſlarily intended by the onee. Hence a Corporation 
cannot be ſeiſed in Tail. 

Lands given by one Man to another with a Wife ( which is 


Lit. 17. Daughter or Couſin to the Donor or Giver) in k Frank Marriage, 


| 1 Inſt. 20 h. 


= 1 Inſt. 
224 3. 

10 Rep. 38, 
39, 41. 


(freely in Marriage) amounts by Implication to a Gift to the Husband 
and Wife, and to the Heirs of their two Bodies. So that in Frank 
Marriage, a Fee-tail may be created without the Words Heir, or 
Body. But theſe Gifts in Frank Marriage are out of Uſe. 

It one gives Land to one and his 1 Seed, or to his Tſze or Children 
of his Body, he hath but an Eſtate for Life ; for there wanted the 


Words his Heirs to convey the Inheritance. And tho' the Intent of 


the Donor may be to convey the Inheritance by the Words, Seed, 
ue, Children, yet this is not ſufficient ; becauſe his Intent does not 
agree with the Rules of Law. But ſuch Words are good enough to 
convey the Inheritance in a Mill; becauſe Men uſually defer making 
their Wills to their laſt Hours, when they have not Time to conſult 
with learned Counſel], and therefore the Law makes greater Allow- 
ances to laſt Wills. t NN 

By the Common: Law it is m incident to an Eſtate in Tail to be diſ- 
puniſhable of Vaſte; that the Wife of the Donee ſhall be 7'-2dowed; 
that the Husband of a Feme Donee ſhall be Tenant by the Curteſy 


- 1 Halt. 223.b. after Iſſue ; that the 'Tenant in Tail may ſuffer a Common Recovery ; 


that Collateral Warranty with Aſſets, | See the 4 & 5 Arn. chap. 16.] 
or Lineal with Aſſets may bar it; and therefore Conditions to re- 
ſtrain either of theſe ſhall be void. 

By Statute it is Incident to an Eſtate- Tail to make Leaſes accord- 
ing to the 32 H. 8. chap. 28. [I Inſt. 223. b. contra] and to Levy a 
Fine by the 4 H. 7. chap. 24. 32 H. 8. chap. 36. to bar Iſſues. And 
none of theſe Incidents by Act of Parliament may be reſtrained by 
Condition. | 

Laſtly by Cuſtom it is Incident to an Eſtate-Tail to grant Lands 
by Copy, Gc. at the Will of the Lord, according to the Cuſtom of 
the Manor ; which likewiſe cannot be reſtrained by Condition. [ See 
Of Condition, Book 2. _ 351 | 

This is the Definition and Deſcription of an Eſtate in Tail. 

2. As to its Diviſion, a Fee-tail is either General or Special. 


Lit. 14. n General, is where Lands and Tenements are given to a Man and 


his Heirs of his Body begotten ; or to a Wornan and the Heirs of her 
Body begotten. In this Caſe, it is called a General Tail, becauſe 
whatever Woman the Man taketh to Wife, the Iſſue may inherit the 
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Lands; and whatſoever Man the Woman taketh to Husband, the I- 
ſue by any Husband may inherit; or if ſhe has divers Husbands, and 
hath Iſſue by every one, they may inherit one after another as Heir 
of her Body. " 9. is where Lands and Tenements are given to Lit. 16. 
a Man and his Wife, and to the Heirs of their 7wo Bodies begotten, 
In this Caſe, none ſhall Inherit but thoſe that are begotten by him 
on that particular Wife. | 
If Lands and Tenements are given to a Man and his Wife; and to 
the Heirs of the Body of the Man, the Husband hath an Eſtate in „ Lit. 26. 
General Tail, and the Wife an Eſtate for Life; becauſe the Word 


Ka  HKeirs relates generally to the Body of the Husband. And if the E- 


ſtate is made to the Þ Husband and Wife, and to the Heirs of the Bo- Lit, 28. 
dy of the Wife by the Husband begotten, there the Wife hath an 
Eſtate in Special 'Tail, and the Husband for 'Term of Life ; becauſe 
the Word Heirs relates to the Body of the Wife to be begotten by 
that particular Husband. But if Lands are given to the Husband and 
Wife, and to the Heirs of their two Bodies, both of them have an 
Eſtate in Special Tail, as hath been ſaid; becauſe the Word Heirs, or 
the Inheritance, is not limited to one more than to the other. There- 
fore by obſerving to whom the Word Heirs relates, whether to both 
or one of them, you may ſee where the Inheritance is lodged. 
Theſe Eſtates of General and Special Tail are only mention'd in 
the Statute of Meſt. 2. chap. 1. But there are ꝗ other Eſtates-tail with- 4 Lit, 21, 22; 
in the Equity of the faid Statute. As if Lands are gigen to a Man 
and his Heirs, Males or Females, of his Body begotten, the Iſſue 
Male or Female ſhall only inherit according to the Limitation and 
the Will of the Donor. By Vertue of the * Statute the Daughter * 1Iaft. 24. b. 
may be Heir by Deſcent, tho' there is a Son. But in Caſe of a Pur- 61 * 
chaſe, the Eſtate will go to the Son, who is the right Heir in Law. 
Here there cannot be an Heir Female, where there is a Son. 'The Sta- 
tute doth not aſſiſt the Daughter in Caſe of a Purchaſe, but only in a 
Gift. And there are many other Eſtates in Tail, by the Equity of 
the ſaid Statute. 
If Tevant in Tail General or Special dieth without any Iſſue, the 
Donor or his Heirs may enter as in their Reverfion. For in ever 
Gift in Tail, the  Reverſion of the Fee-{imple is in the Donor. Lit. 18, 19. 
3. All Lands of t Inheritance, and all Inheritances ſavouring of * : Inſt. 19. b. 
the Realty, may be Entailed, as all Advantages and Profits whatſo- 2%; * 


ever granted o of Lands, or which Co#cern Lands or certain Places. IT 
Therefore Rents, Eſtovers, Commons, Oc. Uſes, Offices, Dignities, 
which concern certain Lands or Places, may be entailed. 

If the Grant of the Inheritance be merely Perſonal, or to be exer- 
ciſed with Chattels, it cannot be entailed. So a Grant of an An- 
auity to a Man and the Heirs of his Body is void. A Leaſe for « ro Rep. 87. 
Nears to a Man and the Heirs of his Body is void; for the Chattel 90 br. 
cannot be turned into an Inheritance. Yet it is commonly aflign'd in Norfolt's Caſe, 
Truſt, that the Truſtees ſhould permit the Iſſue in Talk Sc. to re- Fol. 27. 
ceive the Profits, which is an Entail in Effect. & But if a Leaſe for! aſt. 60. 


| 5 . x . ö 
Years comes then to he limited in Tail, the Law allows not a Pre- pl. 


Coke's Com 
ſent Remainder to be limited thereon. It will allow a future Eſtate Copyb. f. 47, 


ariſing upon a Contingency, and to wear out in a ſhort Time. C- 7 
pyholds cannot be entailed by the Statute. Yet Cuſtom eo-operating contra. | 
with the Statute, will make an Eſtate-tail, if not Cuſtom only. For 3 Cre. 4*; . 


. 2 Sund. 422. 
the 3 fry. 727. 


* 


57. 


5 FED. be tot 
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2 3 Inſt. 206. 


2 Lit 13. 

1 Inſt. 19. a. 
327, a. & b. 
2 Inſt. 333, 


334. 


d laſt. 19. b 


Of an Eſtate 
in Tail after 


Poſſibilit 
Cc. 5 


Lit. 32. 


1 Taft. 29. b. ſibility of Iſſue. If they have Iſſue, and the Iſſue dies without Iſſue, 


the Cuſtom might have been before the Statute. It is not ſufficient 
Proof of ſuch Cuſtom, That Lands have been granted by Many and 
the Heirs of thei: Bodics ; for that may be a Fee Conditional as it 
was at Common Law. But if a Remainder hath been limited and 
enjoy d, or if the Iflues in Tail have avoided the Alienation of the 
Anceſtor, &c. ſuch are good Proofs of an Eſtate-tail. As Copyholds 
by Cuſtom may be intail'd, They may by like Cuſtom be cut off by 
Surrender. |Sce Of a Common Recovery, chap. 3. poſt. ] 

z A Fee-{imple may be limited by Act of Parliament. 

Before the Statute of Meſt. 2. chap. 1. or the 13 Ed. 1. chap. 1. All 
Inheritances were * Fee-{imple at Common Law. [| Sec the Preamble 
of the Statute. | 
of his Body, &5c. It was interpreted to be a Fee- ſimple 2 by 
the Gift, Upon Condition that He had Iſſue. And fo if he had Iſſue, 
the Condition was ſuppoſed to be perform'd for three Purpoſes, (gg.) 
To Alien and diſinherit the Iſſue, and by the Alienation to bar the 
Donor or his Heirs of all Poſſibility of the Reverſion ; To Forfeit for 
Treaſon or Felony; To Charge with Rent, Common, Gc. and 
thereby to have bound the Iſſue. But now 


By Wet. 1. chap. 1. De Donis conditionalibus ; T he Intention of 
the Donor is to be obſerved, as that the Tenant in Tail muſt not 
alien, forfeit, or charge it longer than for his own Life. Fines, 
hereafter to be levied, to be void. [See the Expoſition of this Act; 


2 Inft. 333, Cc. | 


But daily Experience ſhewed, that much Contention and Miſchief 
had crept into the Law by entail'd Inheritances ; b as Frauds to Far- 
mers, Creditors, (5c. Sons became diſobedient, when they found 
they could not be diſinherited. [Therefore ſee the 4 H. 7. chap. 24. 
and 32 U. 8. chap. 36. and of Fines, Book 2. chap. 3.] Subjects alſo 
that were Owners of entail'd Lands, were leſs fearful to commit 
Treaſon. [Therefore ſee the 26 H. 8. chap. 13. and of Forfeitures, 
Book 4. chap. 5.] Men that had entail'd Lands could not make Im- 
provements; for when the Owner had only an Eſtate for Life, 
none would give a Fine of any Value for a Leaſe of it, nor lay any 
great Stock upon the Land, that it might yield an improvd Rent. 
[Therefore ſee the 32 H. S. chap. 28. and of Leaſes, Book 2. chap. 3.] 

[See the 33 H. 8. chap. 39. 13 Eliz. chap. 4. Concerning Lands of 
Tenants in Tail, as liable to the King's Debts; or ſaleable fer the Ar- 
rears of the King's Officers.] | 90 

But notwithſtanding the many Miſchiefs and Inconveniences of En- 
tail'd Eſtates, and the $tazxtes before-mention'd, and Fines and Re- 
coveries to dock Entails; there are Methods found out in Settlements 
to limit Eſtates, that no Law or Statutes can reach or alter them, 
except a particular Act of Parliament is made for that Purpoſe. 


HithertoI have ſaid ſomewhat of Eſtates of Inheritance; next are 


Eſtates of Freehold only, or for Term of Life. 
III. © An Eſtate in Tail, 4fter Poſſibility of Iſſue extinct, is where 


Lands and 'Tenements are given to a Man and his Wife in ſpecial 
Tail, and the Survivor hath an Eftate in Tail when there is no Poſ- 


4 ſo 


For if Lands were given to a Man and the Heirs * 


Y 


S 


Ch. I. Laws of England. | I23 


ſo that there is not any Iſſue alive which may inherit by Force of the 

Entail, the Survivor of the Donees hath an Eſtate in Tail after Poſ- 

ſibility, &c. 4 None can have this Eſtate but one of the Donees, or Lit. 34. 
a Donee in Special Tail; for a Donee in General Tail may by Pofli- 4x 18 
bility have Iſſue. And the State of This Tenant muſt be created by : 
the A& of God (Sy by Death of either Party without Iſſue, and 

> not by Limitation of the Party, or by Their own Act. 

| By Reaſon of Marriage-Settlements, 'I'his Eſtate ſeldom or never 

— happens 


IV. *An Eſtate by Curteſy of Euglaud is where a Man taketh a gf n gave 
Wife ſeiſed in Fee-ſimple, or in Fee-tail General, or ſeiſed as Heireſs by Curtely, 
in Special Tail, and hath Iflue by her, Male or Female born alive, To. 
(not rip'd out of the Mother's Womb after Her Death) evidenced by . tod. 29. b. | 

Motion, Crying, c. which by any Poſſibility may inherit, and the 30. b. 
Wife dies, and the Husband holdeth the Land during his Life. This * NP: 3+ 
is by the Law and Cyrteſy of England. One may be Tenant by the 
Curteſy of a Caſtle for the Defence of the Realm, a Common 
Sans Number, Go. | | 
f A Man ſhall not be Tenant by the Curteſy of a bare Right, FNR 149. 
Title, Uſe, or of a Reverſion or Remainder expectant upon an E- * Inft. 29. a. 
ſtate of Freehold ; unleſs the particular Eſtate is determin'd during ** oh exe 
the Coverture ; nor of a Seiſin in Law. But if a Wife dies before a 
Rent in Fee becomes due; or, in the Caſe of an 4doowſozz, before 
the Church becomes void, the Man ſhall be Tenant by the Curteſy, 
tho the Wife had only a Seiſin in Law; becauſe he could by no In- 
duſtry attain unto any other Seiſin. A Seiſin in Deed is required in 
other Caſes. | | 
4 8 Four Things muſt concur to give an Eſtate by Curteſy, ( vis.) * 1 Inſt. 30. 
Marriage Seiſin of the Wife, Tſſwe, and Death of the Wife. | 


a 5 2 _— Os 


= V. Of an Eſtate in Dower: 1. Its Definition and Diviſion. 2. ho Of an Eſtate 
T may be endowed? 3. Of what and how? 4. Of Foyntures, which ſup- * 
5 ply the Place of Dower. 


1. An Eſtate in h Dower is where a Man is ſeiſed of Lands and 8 36. : 
30. b. 


Tenements in Fee-ſimple, Fee-tail General, or as Heir in Special , 2 


5 
{ Tail, and marries a Wife and dies, and the Wife, by the Common 
. Law, after the Death of her Husband, hath during her Life, the 
] © third Part of ſuch Lands and Tenements as were her Husband's, at 
any Time during the Coverture; whether ſhe hath Ifſue by her 
Husband or no; fo that ſhe be above nine Years of Age at the Time 
of the Death of her Husband. i Dos, or Dower, ſignifying, in a 1 Inſt. 31. a. 
vulgar Senſe, the Eſtate which the Woman brings in Marriage, or 
her Marriage-Portion, is of another Nature. 


S © Three Things do entitle to Dower, as appears by this Definition, 

i, (is.) Kk Marriage, Seiſin, and the Death of the Husband. The *  Iaft. 32. 
Bond of Marriage mult continue, and there muſt be no Divorce 4 LOS. b 

Ee Dinculo Matrimonii. A Separation a Menſd & T horo only, doth 


not deſtroy the Bond of Marriage. [But ſee 1 Roll. Abr. 680, 681. 
and How Marriages may be di ſſolv d, Book 1. chap. 6.] A Wife de 


&  Fatto may be endowed, if the Husband dies before the Divorce. Con- 
cerning the Seiſin; the Wife ſhall be endowed of a Seiſin in ! Lav, 1 Inft. 31. 
or where the Husband has only a Right as well as where he had a «. & b. 


.. 2 
—— . 
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Seiſin in Deed. For it lieth not in the Power of the Wife to bring 
it to an actual Seiſin, as a Husband, when he is to be Tenant by the 
a Curteſy, may in moſt Caſes. It is not neceſſary that the Seiſin 


ſhould m Continue during the Covertare ; for if the Husband aliens 
the Lands, Gc. yet the Woman ſhall be endowed. But the Husband 
" Lit. 44, 45. Muſt bean Sole ſeiſed, and not as Joyntenant at the Time of his 
r Inſt. 3. b. Death; for then Survivorſhip will take Place. If there are two 
Joyntenants in Fee, and one maketh a Feoffment in Fee, his Wife 
ſhall not be endow'd. Of a Seiſin for an Laſtant a Wife ſhall not 
be endowed ; as of a Seiſin of a Conuſee of a Fine that Grants and 


Renders to the Conuſor, the Wife of the Conuſee ſhall not be en- 


dow'd. 


*Lit.z7, S Littleton reckons up five Kinds of Dower, (vs.) Dower by 


* 55 b. Common Law; by Cuſtom; Dower ad Oſtium Eccleſiæ; Dower ex 
mee  Aﬀenſu Patris; and Dower de la pluis Beal, (i. e.) Of the moſt fair 
of the Tenements, Gc. But the two firſt are only in Uſe. 

1 Inft.zs, 2. P The Wife of an Ideot, Non Compo, Mentis, of one Outlaw'd 
1 7 , or Attainted of Felony, 'Treſpaſs, Hereſy, Præmunire, may be en- 
n dowed. But a Wife of one attainted of High Treaſon, or Petit Trea- 
ſon, cannot be endowed; [See the 5 & 6 Ed. 6. chap. 11.] nor the 
Wife of an Alien, nor an Alien Wite, except in Caſe of the King ; 
[See of Subjetts, Book 1. chap. 3. ante,| nor a Wife that is a Few, if 

the Husband is a Chriſtian. 


By Weſtm. 2. chap. 34, or 13 Ed. 1. If the ]/ife Elopes from her 
Husband, (i. e.) If the Wife willingly leaveth the Husband, and tar- 
rieth with the Adulterer, ſhe ſhall 2 her Dower, unleſs the Husband 
willingly without Eccleſiaſtical Coercion be reconciled to her, aud per- 
mit her to cohabit with him. | See 2 Inſt. 435, 436.] 


ö 3. Now I come to ſhew Of what, and How a Wife may be en- 
owed. | 

41Toft.zr. b. A Wife 1 may be endowed of the principal Meſſuage, (not of a 

32.4.35.2&. Caſtle for Defence of the Realm,) Lands, and Tenements, and of a 

| Roll. Abr. Reverſion upon a Leaſe for Years before Marriage, and of the Rent, 

678. where the Eſtate is diviſible by Metes and Bounds: But nut upon a 

Reverſion on a Leaſe for Life, &c. made before Marriage; for of 

that the Husband has neither Seiſin in Deed or Law. Where no Di- 

viſion can be made, a Woman muſt be endowed of the Thing in a 

ſpecial Manner, as of the third Preſentation to an Advowſon, the 

third 'Toll-Diſh of a Mill, or of the Mill for every third Month; 

of the third Part of the Profit for Stallage, and of the third Part of 

a Fair; of the third Part of the Profits of the Office of Marſhalſea, 

of the third Part of a Gaol, a Park, a Dove-houſe, a Piſcary ; of the 

third Part of the Profits of Courts; the third Part of Fines, Heriots, 

Rents, 'Tithes, (as of the third Sheaf) of the third Part of Com- 


mon certain; but not of Common without Number in Groſs ; for 
then the Land would be doubly charged; nor of an Annuity, for 
that doth not iſſue out of Lands or Tenements. [See more in the | 


Definition of Dower. 
Dowers of r Copybolds are warranted by ſpecial Cuſtom only. 


r 4 Rep. 22, . 
30. ; By Cuſtom of ſome ! Counties, &c. the Wife may have half; and | 
v Tag . b. by Cuſtom of ſome Towns, &c. the whole of the Eſtate. 
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There muſt be an * Agument of Dower at the Common Law, lat. 34. b. 
either by the Sheriff, by Virtue of the King's Vit, or elſe a 
Heir or other Tenant of the Freehold, by Conſent or Agreement 
amongſt Themſelves. The Wife cannot Euter into her Dower, but 
muſt recover the ſame by Writ of Dower. [Sce of a Joynture, 
infra.] 

This Claim by Dower at Common La ſeldom happens, eſpecial- 
ly upon great Eſtates, by Reaſon of Joyntures. [See Magna Charta, 
chap. 7. The Statute of Merton, or 20 H. 3. chap. 1. Jet. 2. or 
3 Ed. 1. chap. 48. Meſtin. 2. or 13 Ed. 1. chap. 4. 27 H. 8. chap. to. 

1 Ed. 6. chap. 12. 5 Ed. 6. chap. 1 2. 

Theſe two laſt Eſtates, (ↄig. by Curteſy and Dower) are Special 
Eſtates for Life, and do ariſe after the Death of one that hath an 
Inheritance joyned with a Freehold. 


4. Au Foynture is a competent Livelihood of Freehold Lands or 
Tenements, (Fc. for the Wife to take Effect preſently in Poſſeſſion 
or Profit after the natural Death of the Husband, for the Life of 

| that Wife at leaſt, if ſhe her ſelf is not the Cauſe of the Determina- 
| tion or Forfeiture of it; * as where the Eſtate is ſettled Durante Pi- * 4 Rep. 3. 


duitate, and ſhe marries, &c. This Definition of a Joynture is made 
with Reſpect to the Statute of 27 H. 8. chap. 10. 


4 1 Tnſt.36 b. 
4 Rep. 2. 


For by the Statute of 27 H. 8. chap. 10. f. 6. here an Eſtate is 
made in Poſſeſſion or Uſe to Husband and Mie, and his Heirs, or to 
the Heirs of their two Bodies, or one of their Bodies, or to them for 
their Lives, or for the IWife's Life, for her Foynture ; in any of theſe 
Caſes, ſhe ſhall not have Dower. Howbeit, upon a lawful Evittion 

+7 of that Foynture, ſhe ſhall be endowed according to the Rate of her 
Husband's Lande, whereof ſbe was Dowable at the Common Law 
But ſuch Foynture being made after Marriage, the Mife (after the 
Husband's Death) may refuſe it, and betake her ſelf to her Dower ; 
unleſs ſuch Foynture be made by Act of Parliament. 


L 

a No to the making of a perfect Joynture within this Statute, and 

3 to bar a Claim of Dower, J Six Things are to be obſerved. 1 Inſt 36b, 
4 1. Her Joynture by the firſt Limitation is to take Effect for her “ Re. 1, &c. 
f Life in Poſſeſſion or proſit, preſently after the 7e Pha- of her Husband. 

* 2, It muſt be for the Term of her own Life, or a greater Eſtate. But 

1 it may be limited to continue no longer than ſhe remains a Widow, 

© (5c. or while ſhe forbears to do any Act in Her own Power. 3. It 

15 muſt be made to her ſelf, and to no other in Truſt for her. 4. It 

ff muſt be made in Satisfaction of her whole Dower, and not a Part of 

ay it. 5. It muſt be expreſsd to be in Satisfaction of her Dower in the 

ne = Deed or Deviſe. 6. It may be made either before or after M arriage. 

S, If made before, the Wife cannot waive it, and claim her Dower at 

N- the Common Law ; otherwiſe, if it is made after Marriage. 

R This Statute does not extend to 2 Copyholds; becauſe Dower of : ces 


| Copyholds are warranted by ſpecial Cuſtom only ; as hath been ſaid, Compl. Co- 
* All other Settlements in lieu of Joynture, are Joyntures at the Pb. 8 5+ 

Common Law; and are no Bars to a Claim of Dower. A Joyn- 
4 ture was no Bar of Dower before this Statute. For a Right or Ti- Inſt. 36. b. 


tle to a Freehold cannot be barr'd by Acceptance of a collateral Sa- #4 Rep. 1, & c, 
= tisfaction. But Dower may be releaſed, Oc. 
oy 
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If a Joynture is made of Lands, according to the Statute, before 
the Coverture, and after the Husband and Wife alien them by Fine, 
ſhe ſhall not be endowed of any other Lands of her Husband; o- 
therwiſe, if the Joynture was made after Marriage. 
d loſt.36.b. The Wife may“ enter into her Joynture after the Death of her 


—— 


& 37. 2. Husband, and is not driven to a real Action, as ſhe is to recover 


Dower at the Common Law. Neither ſhall 1 be for- 
feited by the Treaſon of her Husband, as in the Caſe of Dower. 
Notwithſtanding her Dower or J7oynture, the Wife ſhall have all 
* 1Inſt. 36. b. her © Chattels real and Bonds again, unleſs her Husband altered the 
51. a. ke b. Property in his Life-time. Alſo her Proportion of Chattels real and 
perſonal, upon an Adminiſtration and Diſtribution. If the Husband 
dies inteſtate ; and likewiſe all convenient Apparel ſuitable to her 
Character. [See of Husband and Wife, Book 1. chap. 6.] 
[See Eſtate for Life, infra, and Paymem of Rent, chap. 2. poſt ; 
In Caſe where a Woman that is Tenant in Dower, or that hath a 
Joynture, ſoweth the Land and dieth, &c. See alſo the 11 H. 7. 
chap. 20. Whereby certain Alienations made by the Wife of the 
Lands of her Husband ſhall be void. ] 


Of an Eſtate VI. An Eſtate for 4 Life is when one hath Lands and Tenements 

for Life. for Term of his own Life, or the Life of another, or for the Term 

I 2 b. both of his own and another Man's Life. But an Eſtate for a Man's 

1 Rep. 140. own Life is higher than for another's Life. An Eſtate made to One 

| and his Heirs, during the Life of Another, is but an Eſtate for Life. 

e Lit. 57. He that hath an © Eſtate for Term of his own Life, or the Life of 
another, hath a Freehold, and no other of a leſſer Eſtate hath a Free- 
hold; but they of a greater Eſtate have a Freehold, as Tenant in 

, Fee-ſimple, Fee-tail, Eſtates by Statute-Merchant, Staple or Elegit, 

fi Inſt. 43.b. are but f Chattels. [See of Eſtates by Statute-Merchant, Staple, and 
Elegit, poſt; and ſee of Occupancy, chap. 3.] 

Every Leſſee for Life may take upon the Land demiſed reaſonable 

*1Inft.41.b. E Eſtovers ; unleſs he is reſtrain d by ſpecial Covenant or Agreement. 
50 Common of Eftovers, chap. 2. and of Forfeiture in Wafte, chap. 4. 

oft. 
5 1 a Man grants an Eſtate to another, Gan, diu fe bene geſſerit, 
or ſo long as he ſhall dwell in ſuch a Houſe, or to a Woman Dum 


» Inft. 42.2, Hola. fuit, or Durante Viduitate, or for any like h uncertain Time; 


2 Inſt. 301. in all theſe Caſes the Leſſee hath an Eſtate for Life determinable. 
[But ſee of Eſtates deviſed to Executors ; of Eſtates by Statute-Mer- 
chant, Staple and Elegit, poſt. | 

| A Grant of Lands, Cc. without expreſſing any Eſtate, is a Grant 

i r Inft. 42.2. for the Life of the i Leſſee. So a Grant for Term of Life generally, 

183. a. & b. without mentioning for whoſe Life, ſhall be conſtrued to be for the 
Life of the Leſſee; for the Grant ſhall be taken moſt ſtrongly againſt 
the Leſſor. Otherwiſe if ſuch a Grant is made by Tenant in Tail; 
for then it ſhall be taken for the Life of the Leſſor, to prevent Inju- 
ry and Wrong. 

A Leaſe for Ninety nine Years, Gc. determinable upon a Life or 

Lives, is not a Leaſe for Life or Lives, or a Freehold, but a Leaſe 

for Years, or a Chattel determinable upon Life or Lives. 
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bs. If Tenant for his own Life, or the Life of another, k ſows the ue 68. : 

Be, Lands, and he dies, or Ceſtuy que vie, (he for whoſe Life he hold- ff. ... 
eth) dieth before the Corn, Gc. is reaped, his Executor ſhall have 2 Ioſt. 81, 
the Emblements, (i. e.) the Profits of the Land; for his Eſtate was *** | 
Uncertain and determined by the Act of God. But he ſhall not have | 
the Graſs, or other Fruits, if they are not ſevered, becauſe they are { 
Parcel of the Inheritance. If the Eſtate is in the Hands of an Under- 
tenant, and the Tenant for Life dies before the Rent is due, he ſhall 

not have the Rent. [See of Payment of Rent, chap. 2. poſt.] And 
ſo it is where any one hath an Uncertain Eſtate, as Tenant in Tail 
after Poſſibility of Iſſue extinct, 'Tenant by Curteſy, or in Dower ; 

for theſe are uncertain Eſtates for Term of Life. Here the Law 

” gives to the Party, whoſe Right it is, free Ingreſs, Egreſs and Re- 

greſs, to enter, cut down and carry away the Corn. But if a Woman 

Copyholder that holdeth Lands during her Widowhood, ſoweth the 

Ground, and taketh Husband, the Landlord ſhall have the Profits ; 

becauſe the Eſtate was determined by her ! own Act. And fo it is if 1 * 0 

a Tenant determines his Eſtate by his own Act, as by Forfeiture, &c. © PV 

He that entereth for the Forfeiture, &c. ſhall have the Corn. But 

if a Leaſe be made to Baron and Feme, (Husband and Wife) during 

the Coverture, and the Baron ſows the Land, and after they are di- 

vorced, a Vinculo Matrimonii, the Baron ſhall have the Corn, be- 

cauſe the Judgment is the Act of the Law. And in the Caſe of the 

Woman Copyholder if the had-Ieafed for one Year, and the Leſſee 

ſows the Land, and after the Woman Copyholder takes Husband, yet 

the Leſſee ſhall have the Corn; for Her Act ſhall not prejudice a 

third Perſon. So note the Diverſity where the Eſtate is determined 

by one's ow Act, the Act of the Law, and the Act of a Stranger. 
A Leaſe for Life is not ſaleable by the Sheriff upon Execution for 

Debt, but he may extend the yearly Profits to pay the Debt. | Hyzv 

_ 1988 for Life may be forfeited, ſee Forfeiture by Maſte, chap. 7. 

707. 


By the 28 H. 8. chap 11.6.6. Fan Archdeacon, Dean, Preben- 
dar, Parſon, Vicar, Maſter of an Hoſpital, or other Perſon admit- 
ted to any Benefice, Dignity, &c. (Chauntries only excepted) hath 
. any of his Glebe Lands to be manured and ſworn at his proper 
Coſts and Charges with any Corn or Grain, the ſaid Incumbents may 
make and declare their Teſtament of all the Profits and Corn growing 


upon the ſaid Glebe Lands ſo manured and ſown at their proper Coſts 
and Charges. 
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+ : This Act does not extend to Glebe Lands in the Poſſeſſion of a Te- 
> nant, manured and ſown by him. [See Payment of Rent, 1 2. 


FT [See 14 Eliz. chap. S. An Act for. avoiding Recoveries ſutfered by 
S Colluſion of Tenant for Life, &c.] 


By the 19 Car. 2. chap. 6. If a Perſon for whoſe Life an Eſtate 
hath been or ſhall be granted ſhall remain beyond Sea, or abſent Hin- 
ſelf in this Realm for ſeven Tears together, and no ſufficient Proof is 
made of the Life of ſuch Perſon, in any Action commenced for the 
Recovery of the Lands held for the Life of ſuch Perſon; then ſuch 
Perſon, for whoſe Life the Lands were holden ſhall be accounted as 
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naturally Dead. | See the 6 Aun. chap. 18. How Diſcoveries are to 
be made of the Death of Perſons pretended to be alive, to the Preju- 
dice of thoſe that claim Eſtates after their Death.] 5 

By the 8 Ann. chap. 17. An Action of Debt may be brought for 
Rent upon a Leaſe for Life, as well as upon a Leaſe for Tears. [See 
of Leaſes, Book 2. chap. 3. 


Now follow Eſtates leſs than a Freehold. 


ot an Elte VII, An Eſtate for m 7?ars, or (Tenancy for Years) is where a 


for Years. Man letteth Lands or Tenements to another for certain 'Term of 
1235 5. Years. A Tenant for ® half a Year, or a Quarter of a Year is ſaid 
r Inſt. 54. b. to be a 'Tenant for Years. The Tenant (or his Executors or Admi- 
© Lit. 66. niſtrators, if he dies) may preſently ® enter by Force of the Leaſe, 
1 Inſt. 46. b. tho' the Leſſor dies; and then he is poſſeſſed 7. ſeiſed) of a Term 
for Years. Till Entry, he cannot take a Releaſe to increaſe his E- 
ſtate, except upon the Statute of Uſes; 27 H. 8. chap. 10. But before 
Entry, he may grant his Intereſt to another ; but not ſurrender it, or 
have an Action of Treſpaſs. | 
” rRep.154 AP Term (Terminus) doth not only ſignify the Limitation of 
r Inſt. 45. b. Time, but alſo the Eſtate that paſſeth for that Time. Thus if a 
Man makes a Leaſe for Twenty-one Years, and afterwards maketh a 
Leaſe to begin after the Expiration of that Term of Twenty-one 
Years if the firſt Leaſe is ſurrender'd, the ſecond ſhall begin preſent- 
ly; not if the Words had been After the End and Expiration of 
Tewentz=0me Nears, without mentioning the Term, which ſignifieth 
the Eſtate or Intereſt. So that there is a Difference betwixt Termi- 
1 1Jnſt. 46.b. 2 47272071178 and Tempo Annorum. But a Diſpoſition of 4 Part of 
the Term is not the Diſpoſition of the whole. 


'Tenant for Years hath but a Chattel real. [See of Eſtates in | 


Goods and Chattels Perſonal, Book 2. chap: 5.) Therefore it is not 
inheritable, but goes to the Executors or Adminiſtrators. Neither 
can it go in Succeſſion, in Caſe of a ſole Corporation, as to a Biſhop 
and his Sneccefſors. | See of Corporations, Book 1. chap. 8. 


*1Tnft.6.bo An Eſtate for ten Thouſand Years is not a * Frechold, or of fo 


high a Nature as an Eſtate for Life. It is but a Chattel, and cannot 
be entailed. | See of Fee-tail ante. 9 

f Lit 68. If a Tenant for Term of Years f ſows the Land, and his Term 
ends before the Corn is ripe, the Landlord ſhall have it ; unleſs it is 
covenanted betwixt them, that the Tenant ſhall have his Way-going 
Crop. It was his Folly to ſow the Ground with Corn, Gc. when 
he knew that his Term would expire before the Corn, Oc. was 

Toft. 56 a. ripe. But where the Leaſe for Years depends upon an * Uncertainty, 
as upon the Death of Fenant for Life which made it, or of a Huſ- 
band ſeiſed in Right of his Wife, c. there the Tenant for Years ſhall 


- ; Rep 116. have the Crop. Yet if there is Leſſee for Years upon u Condition, 


i lalt, 55. b. that if he doth Waſte, Gc. his Eſtate ſhall ceaſe; if he ſows the 
Land, and after does Waſte, the Leſſor ſhall have the Corn. | 
Every Tenant for Tears, as well as Tenant for Life, hath Inciden 

* laſt 41.b. to his Eſtate three Kinds of * ſtoverg. [See Common of Eftovers, 
Rents, and Diſtrefſes, chap. 2. and Forfeitwre by Maſte, chap. g. poſt.] 
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The Sheriff may ſell a Term for Years for Debt, by Writ of Exe- 
cution upon a Judgment in the Life-time of the Owner, or when it 
is in the Hands of Executors or Adminiſtrators. [See of Leaſes, 
Book 2. chap. 3. and of Execution, Book 4. chap. 4. ] 


VIII. An Eſtate J at Vill, (or a Tenancy at Will) is where Lands Of an Eſtate 
and Tenements are let by one Man to another, to Have and to Hold * Will. 
to him at the Will of the. Leſſor. By Force of this Leaſe the Te- 
nant is in Poſſeſſion, but he hath no certain or ſure Eſtate, tho? a 
Chattel real ; ſo that the Leflor or Landlord may put him out at 
what Time he pleaſeth; except that by the Cuſtom of 2 London, a * x Sid. 20. 
_ 'Fenant at Will under the yearly Rent of forty Shillings, ſhall have 
a Quarter's Warning; and Paying above forty Shillings, ſhall have 
half a Year's Warning. But-it is regularly true, that every Eſtate at 
Will muſt be at the Will of à both Parties, (Landlord and Tenant) * 1 Taft. 5; «. 
tho' one Party is only named. Yet if the Tenant at Will b ſoweth f — * A 
the Land, and the Landlord before the Corn is ripe, or when it is 
ripe, putteth him out, the Tenant notwithſtanding ſhall have the 
Corn, and ſhall have free Entry, Egreſs, and Regreſs, to cut and 
carry it away; and ſhall not be forced to bring his Action for this, 
becauſe he knew not at what 'Time the Landlord would enter upon 
him. But tho'the'Tenant muſt have his Corn, heſhall loſe his Fallow 
and Dung carried forth. So it is if the Tenant at Will ſets or ſows 
any other © Auma Profit. But if the Tenant plants Trees, or ſows g Rep. 116; 
the Ground with Acorns, ©. there the Landlord may put him out; lag. 3. b. 
becauſe they will yield no preſent annual Profit. And ſo it is, tho 
he improve the Graſs by Compoſting, ſowing Hay-ſeed, &c. becauſe 
Graſs is the natural Profit of the Earth. And all this is proper to 
every particular Tenant that hath an uncertain Eſtate.” But if the 
Tenant at: Will ſows the Ground with Corn, &c. and after he him- 
ſelf determines his Will, and refuſeth to occupy the Ground, the 
Landlord-ſhall have the Corn, becauſe he loſeth his Rent. 
. Alſo if Tenant at Will of a 4 Hoſe is put out, he ſhall have ! Lit. 69. 
free Entry, Egreſs and Regreſs, and reaſonable Time to remove his 
Goods, And when a Tenant at Will leaves a Houſe, he is not 
bound to leave it in Repair, as Tenant for Years is. [lit. 71. 
The Landlord may reſerve an Yearly f Rent upon a Leaſe at Will, it. 52. 
and diſtrain for the Rent behind of Common Right; or he may have : Iaſt. 57. b. 
an Action of Debt at his own Election. : 9 5 | 5 Rep, 13. 
II Tenant at Will commits voluntary Waſte, it amounteth to a 
Determination of his Will, or that he will hold the Eftate no longer. 
For when Tenant at will taketh upon Himſelf to do ſuch Things, 
which none can do but the Owner of the Land, 'This amounts to a 
Determination of the Will and Poſſeſſion. [See of Leaſes, Book 2. 
2 3. and of Actios of Vaſte, Book 4. chap. 4.] But if an Eſtate 
is let at Will upon Rent payable at a certain Day, the Leſſee at 
Will cannot determine the Leaſe before the Day of Payment to the 
Prejudice of the Leflor. ¶ See the 29 Car. 2. chap. 3. What Eſtates in 
Lands, Go. not put in Writing ſhall be accounted only Eſtates at 
ſtate, Son 


IX. An Eſtate at 8 Sufferance is when one comes on an E 


or enters by a lawful Leaſe, and keepeth his Poſſeſſion after his Leaſe s 1 1of. 57.b. 
9 is 
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An Inſtitute of the Book. II. 


Of an Eſtate 
by Copy of 
Court-Roll. 


Þ Cokes 
Compl. Co- 
pyb. §. 31. 
4 Rep. 26. 

1 Cro. 19 38, 


39. 


i laſt. 58. a. 


XInſt. 108. a. 
2 Inſt. 67. 

2 Roll. Abr 
72. 


1 Inſt. 58. b. 
2 Cto. 327. 

contr. 260. 

m 4 Rep. 26. 
6 Rep. 64,65. 
Coke's Compl. 
Copyh F. 31. 


is expired, and ſo holdeth over by Wrong; as a Tenant for Term of 
Years holding over his Term, &c. Tenant at Will is always by 
Right; 'Tenant at Sufferance always by Wrong. e 


By the 6 Ann. chap. 18. Perſons, who as Guardians or Truſtees 
for Infants, or ſeized in the Right of their Wives only, and every 
other Perſon having Any Eſtate determinable upon Life or Lives, 
who after the Determination of ſuch Particular Eſtates ſhall Hold 
Over and Continue in Poſſeſſion of Any Meſſuages, Lands, &c. ſhall 
be adjudged Treſpaſſers ; and the Perſon next Entituled, His Exe- 
cutors and Adminiſtrators may recover againſt ſuch Perſon holding 
3 s Executors and Adminiſtrators, the Value of the Profits re- 
ceiv d. 

[See the 8 Aun. chap. 17. concerning Diſtreſſes for Rent, ] 


X. Of an Eſtate by Copy of Court-Roll. 

For the right Underſtanding of an Eſtate by Copy of Court-Roll, 
it will be neceſſary to ſhew, 1. The Nature of a Manor. 2. The 
Nature of the Eſtate held by Copy of Court-Roll, which doth depend 
upon the Manor. 3. 'The r Copyhold Eſtates. 
4. Of Fines upon Copyholds. 5. Of Copyhol Cuſtoms, 6. How 
Copyhold Eſtates may be extinguiſbed. 

1. Of the Nature of a Manor. 

A Þ Manor (4 Manendo, becauſe the Lord did uſually dwell in 
the Manor-Houſe; or, a Manurium, from Manuring the Land; or, 
a Meſner, from Guiding and Governing) is an ancient Royalty or 
Lordſhip, (of old call'd a Barony) conſiſting of Demeſnes and Ser- 
ices, and of a Court-Baron as incident to it. It cannot be a Real 
Manor, or Manor in Law, if It wanteth Freeholders ; nor can It be 
a Cuſtomary Manor without Copyholders. [See Poſtea.] It muſt be 
Time out of Mind; for a Manor cannot be made at this Day. 
Manor may conſiſt of one or more i Villages and Hamlets adjacent, 
or only of ſeveral Houſes in a Village, Oc. If it is a Capital Manor, 
it may contain other Manors under it, and then it is called an k Ho- 
uour; on which other inferior Manors do depend by Performance of 
Cuſtoms and Services to him that is Lord over them. This original- 


ly belonged to the King, tho afterwards it was given in Fee to a Sub- 


re [5 the 33 H. 8. chap. 37. and 38. 34 H. 8. chap. 5. 37 H. 8. 
chap. 18. 
. and held of another Manor. And ſuch cuſtomary Lords 
may keep Courts, and grant Copies; and the quſtomary Manor it ſelf 
may paſs by Surrender and Admittance. 0 

A Manor then is either m Real or Nominal. A Real and perfect 
Manor is ſuch as is before deſcribed. A Nominal Manor is a Manor 
by Reputation only ; as when a Lord of a Manor ſhall transfer over 
to a Stranger the Services of all his 'Tenants, and reſerve unto him- 
ſelf the Demeſnes only; or when he puts away the Demeſnes, and re- 
ſerves the Services. In both theſe Caſes, the Lord hath not a Manor 
really, but nominally, and in Reputation only. Some call this a 
Manor in Groſs ; as a Man may have a Court-Baron with the Perqui- 
ſites thereunto belonging, and another may have the Scite and every 
Foot of Land in fuck a Manor. | 


2 1 


There may be a ! Cuſtomary Manor granted by Copy of 
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The Parts of a Real Manor are the Demeſucs and Services with 
a Court-Baron incident to it. A Court Raron is the chief Supporter 
of a Real Manor, and one cannot be without the other. [See of a 
Conrt-Baron, Book 4. chap. 1. | 8 ve | 

1. Then Demeſnes are the Lands that are manually occupied and , 4 
poſſeſſed by the Lord for the Maintenance of bimſelf and Family. Sn. 
Theſe in the Poſſeſſion of a Subject are called Demeſnes in a diffe- 12, 13, 14. 
rent Senſe from the Demeſnze Lands of the Crown ; [See of Eftates in {*959tehe 
Ancient Demeſne, infra. | Seer. 

The Waſte is Part of theſe Dem ſue Land. The Lord reſeryes to ! Vents. 393. 
himſelf One Part of theſe Derne ſue,; Part is diſtributed amongſt the 
Tenants; and what is left is the Lord's Waſte, which was neglected 
by the Lord upon Creation of the Manor; becauſe He had before ta- 
ken as much of the Demeſnes as He had need of, and Diſtributed as 
much as was convenient amongſt his Tenants. | See Demeſue, Title, 

Of an Eftaie in Fee-ſumple, ſupra. 

2. The o Services are thoſe Duties which the Tenants are bound e, Inv 65.8, 
to perform to the Lord, by Reaton of their Eſtates which they hold _=_ Compt. 
of = as Fealty, Wardſhip, Heriot, Relief, Amerciament, Forfei- © 2 
ture, Eſcheat. 1. P Fealty (Feaulte, Fides) is an Oath taken at the e Lit. gr. 
Admittance of every Tenant to be true to the Lord. [See poſt Of 
Teuures and Services, chap. 2.] 2. Vardſbip was the Cuſtody or 
4 Guardianſhip of the Heir of the Tenant within Age. [But this is 3 Lit. 103. 
aboliſhed by the 12 Car. 2. chap. 24.] 3. Heriot, ( Heregate from chf. 
Herus Lord, and Gate beſt) is a Render made at the Death of the: 24 
Tenant to his Lord of the beſt Beaſt, or other Thing, found in the Coke's Compl. 
Poſſeſſion of the Tenant deceaſed, or ſome other. This Service is Ke. 
moſt eſteem'd. It is either a Heriot- Scroice, or Heriot-Cſtom. He- GS. 
riot- Service is never due without ſpecial Reſervation in the Grant; 
and is ſeldom reſerved upon a leſs Eſtate than an Inheritance. For 
Heriot Service, the Lord may Diſtrain or Seiſe. Diſtreſs may be Nr | 

| Fg pl. Cop. 
of any Beaſt on the Land. But Seiſure may be of any Beaſt belonging g. 31. 
to the Tenant. Heriot-Cſtom is what is challenged by ſome parti- 
cular Cuſtom; and is uſually paid upon an Eſtate for Life or Years, 
as well as upon an Eſtate of Inheritance. For Heriot-Cſtozm, the 
Lord muſt ſeiſe, not Diſtrain. Here the Lord may ſeiſe for Heriot the 
beſt Beaſt, &'c. tho' it is in ſome Place t out of the Manor, or in the * Kitch. 270. 
Highway; that being no Diſtreſs; for it is his own proper Goods by the [= b. 
Death of the Tenant; and therefore he may ſeiſe it where he finds it. 
Where many purchaſe Lands u jointly, an Heriot ſhall not be paid " 8 Rep. 105. 
till after the Death of the Survivor. If a Tenant Deviſeth away all Lat. 185. b. 
his Goods, and dicth, yct the Lord ſhall have his Heriot, for the Law 
preferreth the Cuſtom before the Gift by 'Teſtament. It hath been 
anciently ſaid, That a Heriot ſhall be paid before a Mortuary. It 
is payable by Copyholders as well as Freeholders. 4. & Relief (quia *:Tnft. 6... 
Hereditas jacens Releviatur in Manus Heredis) is a certain Sum of N 
Money which every Frecholder, being at full Age, payeth unto his e 
Lord at the Death of his Anceſtor, When he taketh Poſſeſſion of the 
Inheritance. It is either Relief Service, or Relief Cuſtom. Relief „ cotes 
Service is that which is paid upon the Death of any Freeholder. Re- Cembr Cop. 
lief Cuſtom is that which is paid upon the Death or Alienation. of 1 Int. 83. 
any Freeholder according to the Cuſtom of the Place. In many . & b. 
Places, it is half a Year's Profit; in ſome double the Rent of that Year. 
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It is paid by Frecholders only: For this the Lord may Diſtrain, but 
cannot have an Action of Debt. His Exccutors or Adminiſtrators 
Ne may have an Action of Debt, and cannot Diſtrain. 5. 2 Amercia- 
es Compl. G a : h 
Copy h. $. 26. nent (in Mercy of the Lord) is a pecuniary Puniſhment for any Of- 
tence committed againſt the Lord; or a certain Sum of Moncy im- 
poſed upon the 'Tenant by the Steward upon Preſentment of the Ho- 
mage or Jury for the Breach of any By-Law, for not doing Suit or 
Service, or for other Miſdemeanors puniſhable in a Court-Baron. It 
differeth from a Fine impoſed for an Offence in divers Reſpects. | See 
5 Coo. Of Court-Leet and Court-Baron, Book 4. chap. 1 ] 6. ® Forfeiture 
Ca. 57. 58, (Forefaift) is a Penalty for an Offence committed againſt a penal 
59: Law or Cuſtom by Loſs of Freehold or Copyhold Lands, or of Goods. 
1 la 2, If a Freeholder alieneth his Lands in Mortmain, or ceaſes for two 
1 Roll. Abr. whole Years to perform his Services, or pay Suit, Rents, Gc. and 
$06,507,598. hath not upon his Lands ſufficient Goods or Chattels to be diſtrain'd, 
he forfeiteth his Freehold, and the Lord may make a Grant of it. 
A Copybolder may forfeit his Lands oy ſpecial Cuſtom, when upon 
the Deſcent of any Copyhold of Inheritance, the Heir of full Age 
faileth to come in to be admitted to his Copyhold, after three Pro- 
clamations made at three ſeveral Courts for him ; when a Copy- 
holder refuſes to appear and perform Suit and Service; or refuſeth to 
be ſworn on the Homage or Jury; or being ſworn refuſes to preſent ac- 
cording to his Oath ; If upon Admittance he does not pay his accu- 
ſtom'd Fine; or denieth to pay his Rent upon Demand; or commit- 
teth Waſte voluntary or permiſſive, when there is no Cuſtora for his 
ſo doing ; (for the Cuſtom of the Manor muſt dire& what is Waſte in 
Houſes, 'Trees, Oc.) If he leaſeth his Copyhold above the accu- 
ſtom'd Term without Licenſe by Deed; if he leaſeth his Copyhold 
for one Year, and ſo from Year to Year during the Life of the Leſſor, 
reſerving one Day; for this is a Leaſe for two Years at leaſt, and the 
1 ms Reſerving a Day in every Year is Fraud. All theſe are Forfeitures 
o Rep 1s. ipſo Fatto. b By the General Cuſtom of England A Copyholder 
Coke's Compl. may make a Leaſe for one Year without Licenſe of the Lord. And 
Copyb.$.33: if he can let a Leaſe for one Year by the Cuſtom, he may Covenant 
2 Cro.zor. that the Leſſce ſhall enjoy for Ten Years. For this Covenant is not 
3 Cro. 233. a Leaſe. If a Copyholder commits Treaſon or Felony, or is a Po- 


37. piſh Recuſant, or does Alien by Deed, &c. theſe are no Forfeitures 


till Preſentment by the Homage. An Ideot, Lunatick, an Infant un- 


der the Age of fourteen Years, or a Feme Covert cannot forfeit. But 

if a Feme Covert does any Act by the Conſent of her Husband which 
amounteth to a Forfeiture, this is a Forfeiture of her Eſtate. If the 

| Husband commits Waſte, this is a Forfeiture of the Wife's Copyhold. 
©4 Rep. 21. Where the Lord enters for a Forfeiture, he ſhall have the © Corn 
then growing. However, in all theſe Caſes, if the Lord doth any 

Thing whereby he doth acknowledge him his Tenant after Forfei- 

actes ture, this 4 Acknowledgment amounteth to a Confirmation. Goods 
hen 2 are forfeited to the Lord by Waifs, . Wrecks, Deodands, Gc. 
which accrue to the Lord not merely from the 'Tenants, but moſt 
commonly from Strangers. They are not incident to every Manor, 

nor do they add any Perfection to it. They are gain'd by Seiſure on- 

3 ly. [See of Vai, Strays, &c. concerning Franchiſes, Book 2. chap. 2. 
Compl. Co. 7+ ©E/cheats are when Lands fall to the Lord for Want of Heir Ge- 
pyb.S. 28. neral or Special to inherit them. But before the Lord enters, the 
4 RE Homage 


Ch. I. Laws of England. ; 
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Homage ought to preſent it, &'c. Beſides this ordinary Sort of Eſcheats, 
there is another; as where any Freeholder committeth Felony, and 
is attainted. For then after the King hath had his Year, Day and 
Waſte, the Lands ſhall come to the Lord as Eſcheat. [Se of Eſcheat, 
Book 2. chap. 3. and 4. 


Sometimes where Services are f Eutire, and cannot be divided, as * 6 Rep. r, 2. 


Fealty, Heriot, Payment of a Horſe or Hawk yearly, &c. upon Alie- 


8 Rep. 105, 
106. 


nation of Parcel of the Lands by the Tenant, the Services ſhall be 1 1nft. 149. a. 
multiplied; and every Alicnee ſhall render the entire Service; and & b 


yet by Purchaſe of Parcel by the Lord, the whole is extinct, except 


2 loſt. 119, 


503, oo. 


in Caſe of Fealty and Heriot-Cuſtom. Such Perſonal Services as are Lit. 222. 


to be done to the Perſon of the Lord, as Fealty, ſhall multiply: 
And here if the Lord purchaſes Part, they ſhall remain for the Reſi- 
due. If entire Services are for the Advancement of Religion, Chari- 
ty, Juſtice, or for the Benefit of the Commonwealth, they ſhall re- 
main, tho' the Lord purchaſes Part. But Perſonal Services that are 
for the private Benefit of the Lord, as to feaſt the Lord and his Fa- 
mily once in the Year, or to exerciſe a Perſonal Office under him, &c. 
tho they ſhall not be multiplied by Alienation of Part; yet a Pur- 
chaſe of Parcel of the 'Tenancy by the Lord extinguiſhes all ſuch Per- 
ſonal Services, If Parcel of the Land holden by entire Service comes 
to the Lord by Deſcent, in ſome Caſes it ſhall be Extin& for the 


Whole, as Suit-Service. But if the Service is to render yearly a Horſe, 


and Part of the Land deſcends, it ſhall be multiplied. [See the Star. 
of Marlebr. 52 H. 3. chap. 9. 18 Ed. 1. chap. 2. Weſt. 3. Ouia 
Emptores Terrarum, and Of Extinguiſhment of Rents, poſt.] 

There are many other Services beſides thoſe abovemention'd ; but 
then thoſe are duc upon ſpecial Reſervation and Agreement to do or 
pay ſomething for the Lord's Profit or Advantage. And there are ma- 
ny collateral Powers appropriated to Lords of Manors, as to erect 
Dove-houſes ; To prove the Wills of their 'Tenants deceaſed, in many 
Places; To incloſe Common, leaving ſufficient for other Commoners, 
(5c. but it is enough to hint at them. 

In every Manor there is the Lord, the Steward, the Lord's Tenants, 
and the Bailiff: | Of which, See in Court-Baron, Book 4. chap. 1.] 

A Manor is 8 Loft, if all the Freeholds but one Eſcheat; or if the 
Lord purchaſe all the Freeholds; or if there is but one, or no Sui- 
tors, in a Court-Baron. So a cuſtomary Manor is loft when there are 
no Cuſtomary Tenants or Copyholders, or but one Copyholder. 

2. An h Eftate held by Copy of Court-Roll (which depends upon 
a Manor) is an Eſtate in Lands and Tenements, which by Cuſtom of 


the ſaid Manor the Tenants within the ſaid Manor have, Time out of 


Mind, held to them and their Heris in Fee-ſimple, Fee-tail, or for 
Term of Life or Years, at the Will of the Lord, according to the 
Cuſtom of the Manor. Copies of Court-Rolls for Lives are moſt in 
Uſe at this Day. And if one holds for three Lives, they are of four- 
teen Years Purchaſe; eight for the firſt Life, four for the ſecond, and 
two forthe third; or ſeven for the firſt, five for the ſecond, and two 
for the third. Exchange of a Life is one Year's Purchaſe ; but for 
the Exchange of a Woman's Life for a Man's, where there is a Claim 


for his Widow, two Year's Purchaſe ; Reſpect being had to Sex. Age, 


and Health, Tennant 


„ 


— 


Qua in Partes dividi pequenas, folida à ſingalis praſſantur. 6 Rep. 1. 1 Inſt, 149. b. 


5 1 Inſt, 

58. a, | 
2 Roll. Abr. 
121, 122. 
Lit, 73. 
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3 4 Rep. 26. 
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Tenant by i Copy of Court-Roll, (not Tenant by Court-Roll) or 
a Copyholder, is the only 'Tenant in Law, who holdeth by Copy 
of any Record, Deed, &c. His Eſtate is enter'd in the Roll, and 
the Steward delivers him a Copy of it. Copyholders were for- 
merly 'Tenants at Will of the Lord, their Lands being Parcel of 
the Lord's Demeſnes. & But now theſe Copyholders ſtand upon a 
ſure Foundation, if they perform thoſe Duties and Services which 
their Tenure doth require. For if the Lord pretends to expel them, 
they may either ſue a Subpæna out of Chancery to be relieved, or 
have an Action of 'Treſpaſs againſt the Lord. For altho' they are 
Tenants at Mill of the Lord, yet they are 'Tenants at Will 1 ac- 
cording to the Cuſtom of the Manor ; which the Lord cannot break 
without Reaſon. 

By Particular Cuſtom, the Wife may be Tenant in Dower, the 
Husband Tenant by Curteſy, c. 

Copyholds of Tiheritancs are not m Freeholds, yet are created by 
the ſame Words as an Inheritance at Common Law; anden Deſcents 
of Copyholds of Inheritance are guided and directed by the Rules of 
the Common Law ; but they have not other collateral Qualities 
which other Inheritances have; for Copyhold Inheritances ſhall not 
be Afets to bind the Heir, (5c. 

The Pillars of a Copyhold Eſtate are, That it hath been Deri- 
ſed or Demiſable Time out of Mind by Copy of Court-Roll; That 
the Tenements be Parcel of the Manor, or within the Manor. So 
that Parcel of the Manor and Preſcription are two Incidents to every 
Copyhold. | 

3. As to the Method of Granting Copyhold Eſtates. 

P A Cuſtomary Manor, Lands and 'Tenements may be Granted by 
Copy, and whatever concerneth Lands or 'Tenements, as Under- 
woods, 'Tithes, (5c. But Things that lie not in Tenure are not grant- 
able by Copy; as Rents, Common in Groſs, an Advowſon in Groſs, 
Stewardſhips, &c. for theſe cannot be held by any Manner of Ser- 
vice. A Common or Advowſon appendant may paſs by Copy, and 
fo a Fair appendant to a Manor, by Reaſon of the principal Thing 
to which they are appendant. 

Now in paſſing over a Copyhold, there is the Grantor, the Gran 
tee, and the Grant it ſelf to be conſidered. | | 

The Grantor is ſometimes the Lord himſelf, ſometimes a Copy- 
holder. The Lord when he is abſolute Owner, as when the Lands 
come to him by Purchaſe, Forfeiture, Eſcheat, &c. His Grant is 
ealled a Voluntary Grant; and the Grant by the Lord himſelf may 
be at any Place tout of the Manor. The Copyholder grants by Sur- 
render, as ſhall be ſhewed by and by. So that the Lord is only an 
Inſtrument of the Conveyance upon a Surrender, not a Conveyer, as 
in a voluntary Grant. | | 

The Grantees are thoſe that are capable of a Grant by Copy, and 
to whom the Grant is made. *All ſuch may be Grantees of a Co- 
pyhold Eſtate, as are capable of a Grant by Common Law. 'The 
Lord himſelf may take a Copyhold to his own Uſe by a Surrender 
generally into the Hands of the Lord, or to the Uſe of the Lord. A 
Feme-Covert may receive a Copyhold Eſtate from her Husband, be- 
cauſe fhe cometh in by the Admittance of the Lord. And all theſe 
Grantees may be admitted by. Attorney, if the Lord conſcnts. If the 
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Grantee is not yet born, it is good, if he is capable when born at the 
Time of his Admittance. But ſuch a Grant by the Common Law is 
void. [See of Ae, Book 1. 2 1. 

The Grant of Copyhold Eſtates regularly paſſeth by Surrender 
and Admittance. And if the Surrender is out of Court, there muſt 
be a Preſentment. Therefore Three Things are to be conſidered, the 
Surrender, the Preſentment, and the Admittance. 
1. A Surrender (Surſum-Redditio) is the Vielding up of the Land 
by the Tenant to the Lord according to the Cuſtom of the Manor, 
to the Uſe of him that is to have the Eſtate. It is different from a 
Surrender at Common Law, | See of Surrender, chap. 3. poſt.) Sur- 
render is a Word ſo neceſſary, that no Words can ſupply its Place. 
Neither can a Copyholder transfer his Intereſt to a Stranger, otherwiſe 
than by Surrender of the Copy of Court-Roll. So that if one would 
Exchange a Copyhold with another, both muſt ſurrender to cach c co4'; 
other's Uſe, and the Lord admit accordingly, If one would Deviſe Comp!. Copa 
a Copyhold, he cannot do it by his laſt Will; but he muſt ſurrender . 
to the Uſe of his laſt Will and 'Teſtament, and in his Will declare 1 Ift. 58 b. 
his Intent. But the Chancery will ſupply the Defect of a Surrender 59: * 60. 4. 
in the behalf of a Child, (not of a 8 c.) againſt an Heir at 
Law; and for the Relief of Creditors, where a Copyhold Eſtate is 
charged with the Payment of Debts. If J am ouſted by a Copy- 
holder, a Re/eaſe to him is void, if he is not admitted; otherwiſe it is 
good, if admitted. * A Copyholder may ſurrender to the Uſe of * 4 Rep. 21. 
another reſerving Rent, with a Condition of Re-entry for Non-pay- 
ment, and ypon Non-payment enter, 
It is the general Cuſtom of the Kingdom, That every Copyholder 
may ſurrender à in Court; and he need not alledge any particular : Infl. gg. 
Cuſtom for it. And ſo without Cuſtom he may ſurrender out of *:X ®: 
Court to the Lord himſelf. But if he ſurrender out of Court into | Rall. Abr. 
the Hands of the Lord by Cuſtomary Tenants, c. this muſt be by zo. 
Cuſtom, and muſt be particularly pleaded. He may ſurrender alſo F Ce. 3 
to the Steward of the * Manor in any Place without Cuſtom, not 4 Rep. 30. 
to the Steward of the Coxrt without Cuſtom; His Buſineſs being on-. Cron 227- 
ly to keep the Curt: But this Diſtinction ſeems to be laid aſide. A . 
Tenant out of Court cannot take a Surrender of a Feme-Covert, Kitch, 165. 
unleſs by ſpecial Cuſtom ;' becauſe ſhe is to be ſecretly examined by 
the Steward, Whether ſhe doth it willingly, or without Force of her | 
Husband e YA Copyholder being a. Joyntenant may ſurrender out of ' : Init. 59 b. 
Court his Part into the Hands of the Lord, according to the Cuſtom, 
to the Uſe of His Will; and if He dies, and this is Preſented at the 
next Court, His Deviſce ſhall be admitted; for by the Surrender the 
Joyntenancy was ſevered, | 

All Surrenders may be made by * Attorney, or to another by At- * 9 Rep. 76, 
torney ; yet the Lord may ref uſe to Admit by Attorney him to whoſe Ron, Abr. 
Uſe a Surrender is made; becauſe he ought to do Fealty. The go, 301. 
Lord may appoint a Special Steward to go to a Priſon, or to a ſick 
Perſon, and take a Surrender. _ 4 FS IT 

In ſome Manors, a Copyholder furrenders his Copyhold by 
holding a little * Rod in his Hand; which he delivereth to the a Lit. 78. 
Steward to deliver it to the Party to whoſe Uſe the Surrender Le 6. 
is made in the Name of Seiſin; and theſe are call'd Tenants haha 
by the Verge (d Hirgd) taking their Name from that Ceremo- 
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ny of the Rod. In ſome Manner a Strato is uſed, in ſome a Glove, 
c. which Cuſtoms mult be obſerved. | | 

Tho' there is a Surrender, yet the Grantor b continues 'Tenant 
till the Admittauce of another. But he that has ſurrender'd cannot 
paſs away the Land to any other, or make it ſubje& to any other 
Incumbrance than it was ſubject to at the Time of the Surrender. 
And if he ſurrenders afterwards to the Uſe of another, the Surrender 


is void; *and a ſubſequent Admittance cannot make that good which 


was void from the Beginning. And tho' the Surrender is made out 
of Court, the Grantor cannot diſpoſe of the Lands otherwiſe, or 
countermand his Surrender made upon valuable Conſideration. Per- 
haps a Copyholder may revoke a Surrender made out of Court, if 
the Conſideration is only natural Love and Affection. 

A Surrender to be in Force at a Day tu come is void, as well as 
Livery and Seiſin to take Effect in futuro. 12 By 2s 

If a Copyholder will ſurrender to the Uſe of the Lord, no Admit- 
tance is neceſſary; and if the Lord makes a voluntary Grant of a Co- 
pyhold, no Surrender is requilite. 3 RE 

2. 'The Preſentment is an Information in Court to acquaint the 


Lord, or his Steward, with the Surrender out of Court. This Sur- | 


render is not effectual till preſented in Court. © By the general 
Cuſtom of Manors, the Preſentment is to be made at the next Court 


immediately after the Surrender, or elſe the Surrender is void. But 


by ſpecial Cuſtom, it may be at the ſecond or third Court. And this 
Surrender is to be made in Court by the ſame Perſons that took the 
Surrender out of Court in all Points material, according to the Tenor 
of the Surrender. And therefore if the Surrender is 4 Conditional, 
and the Preſentment Abſolute, all is void. If the © Steward omit- 
teth the Condition in his Entry on the Roll, upon Proof in Court, the 
Roll may be amended. f If one ſurrenders out of Court, and dies 


ſuch a Surrender was made, the Lord hall be compell'd to admit 
accordingly. And if they into whoſe Hands the Surrender was made 
refuſe to preſent, upon a Petition exhibited in the Lord's Court, the 
Party grieved ſhall have Remedy. And if the Lord will not do him 
Right, he may ſue the Lord and them that took the Surrender in 
Chancery for Relief. 6:5 3 | 

3. An Admittance is the giving of Poſſeſſion to a Copyhold Eſtate, 


and is like Induction to a Benefice. A Court of Equity will force a 
Lord to admit a Copyholder. Admittances are Threefold. Upon 


Voluntary Grams; Upon Surrenders; upon Deſcents. 1. An Al- 


mittance upon a ® Poluntary Grant is made by the Lord, where the 
Lord is Proprietor and Owner, and yet an Inſtrument ; for here tho 
it is in his Pow@ to keep the Land in his own Hands, yet if he does 
diſpoſe of it, he is bound to grant the uſual Eſtate, and goers: 
$75 | ua 


— 


— 


* Quod ab Initio non valuit, Traftn Temporis non poteſt convaleſcere. 2 Rep. 55. 8 Rep. 
135. 10 Rep, 62. 
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Ch. 1. Laws of England. 137 
uſual Rent, and payable as before; the Copyholder that comes 

in by the voluntary Grant not being ſubject to the h Incumbrances » g Rep. Gz. 
of the Lord before the Grant. 2. An Admittance upon Sur— 

render is where the Lord is not Proprietor, but only a neceſ- 

ſary i Inſtrument of Conveyance; the Party claiming his Eſtate un- „ Rep, 23, 
der him that made the Surrender. Admittance of '['cnant for Lite 23: 

is an Admittance to him in Remainder. But till the Admiſſion, the e 
Tenant hath no Eſtate; and therefore cannot ſurrender it again to a Cop $. 41. 
Stranger before Admittance. Yet any Act implying the Conſent of ge Abr. 
the Lord to the Surrender after Notice of it, as accepting the Rent: 
out of Court, is an Admittance in Law before any Preſentment. For 

the Lord is now ſatisfied his Duties. A Copyhold Eſtate cannot be 
$urrendered by Attorney to Another without Deed ; but one may be 
Admitted to it by Attorney without Deed. For there is a Difference 

betwixt Paſſing an Eſtate by an Attorney, and the Recciving of an 

Eſtate by Him. 3. An Admiitance by k Deſcent is where an Heir * Rep. 22, 
is Tenant by Copy immediately upon the Death of his Anceſtor, 23; 27. 
eſpecially as to Strangers. The Lord is here a mere Inftrument ; for Copyh 9 . 
the Heir may enter upon the Land, take the Profits, bring Actions of 
Treſpaſs, c. and ſurrender to whoſe Uſe he pleaſeth before Admit- 

tance, tho' he cannot be ſworn of the Homage or Jury before Admit- 

tance, or maintain a Plaint in the Nature of an Aſſiſe in the Lord's 

Court, before he is compleat Tenant. If the Heir dies, his Heir may 

enter, take the Profits, &c. An Admittance is not neceſſary to 

ſtrenthen the Heir's Title, but to give the Lord his Fine. But yet 

if the Heir is of full Age, and will not come in to be admitted, and 

take up his Copyhold in Court, if the Death of the Anceſtor is pre- 

ſented, and Proclamations made for him to that Purpoſe, he may 

forfeit his Eſtate as beforemention'd, or incur a Penalty, as the Cuſtom 

of the Court directs. [See Of Forfeiture, and of an Eſtate held by 

Copy of Court-Roll. ſupra.) _ 

She who hath a Widow's Eſtate, by the Cuſtom of the Manor, Hob. 181, 
upon the Death of her Husband Copyholder for Life, may make a 24+ 
Leaſe for Years, as any Copyholder may; for by the Death of . *%* 
her Husband, the Law caſts the Eſtate upon the Wife before Admit. 

Face. | 

Her Eſtate is only a Branch of the Eſtate of her Husband, and no 
Fine is due from her to the Lord. But her Husband muſt die ſeiſed, 
not if in his Life-time after Marriage he ſurrenders his Eſtate into 
the Hands of the Lord to the Uſe of Another, and then dies. 

The Lord himſelf may make Admittances m out of Court and out ” 1 Iaft. 
of the Manor; but ſo cannot the Steward at any Court holden out of *; ® . 
the Manor; unleſs the Court may be holden out of the Manor by j. 
Cuſtom. | See Book 4. chap. 1. Of the Court-Baron.] 1 Roll. Abr. 

A Copyholder cannot be admitted by Attorney without Leave of Nich. 163 
the Lord, becauſe he muſt do Fealty in Perſon, as aforeſaid. 166.4, 

4. Of Fines upon Copyholds. 

A Fine is a Sum of Money paid to the Lord of the Manor for an 
Admittance into any Lands or Tenements holden of him. [See of 
Court-Leet and Court-Baron, Book 4. chap. 1.) By the u general * Rep. 27, 
Cuſtom of Manors, Copyholders are to pay Fines after Admittance; cles Compl, 
tor Admittance is the Cauſe of the Fine; tho' upon ſpecial * Copy h. 5. 36. 
they 
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they are to pay Fines upon Licenſes granted to them to demiſe by 
Indenture. Fines may be due by Change of the Lord) or by 
Change of the Tenant. Of the Lord by Death only, and according 
to Cuſtom, If it were by Change of the Lord upon Alienation, the 
Copyholder might be oppreſſed by a Multitude of Fines by the Lord's 
own Act. Of the Tenart, either by the Act of God as Death, or the 
Act of the Party. Theſe Fines are due upon voluntary Grants, Sur- 
renders, and Deſcents. 

Fines taken of Copyholders are either Certain by Cuſtom, or Lu- 
certain. But tho' the Fine is Uncertain, yet it muſt be Reaſonable, 

rhap's a Year's Value, or a Year and an half, in Caſe of Deſcent; 
and that Reaſonableneſs ſhall be determined by the Judges. And 
tho' it is adjudged afterwards to be a reaſonable Fine, it is no For- 
feiture ; becauſe it was Matter of Controverſy, Whether it was 
reaſonable or not? If the Fine is unreaſonable, the Copyholder is not 
bound to pay it. In Caſe of Surrender, the Lord may take what 
Fine he pleaſes. 

If a Copyholder in Fee ſurrenders to the Uſe of one for Life, the 
Remainder to another for Life, the Remainder to another in Fee, 
there is but P one Fine due; for the particular Eſtate and the Re- 
mainders are but one Eſtate: Yet there may be a Cuſtom to the 
contrary. . 

The Lord may have an Action of Debt for his Fine. But if the 


Fine was 1 uncertain the Copyholder muſt have Notice, and a reaſon- 


able Time to pay it, if the Lord limits no Time. But a Fine cer- 
tain ought to be paid preſently. 
5. Of Copyhold Cuſtoms. 
A Copyhold * Cuſtom is a Law not written, eſtabliſned by Uſe, 


and practis d Time out of Mind within a Manor. Cuſtom is the 
Life and Soul of Copyhold Eſtates; for if Copyholders break their 


Cuſtom, they are ſubject to the Lord's Will. This Cuſtom muſt be 
t Time out of Mind. for a Copyhold cannot begin at this Day. 
Where there is no Cuſtom to guide Copyhold Eſtates, they ſhall be 


directed by the Rules of the Common Law. [See of Preſcription, 


chap. 3. poſt.) 

u Tt is impoſſible to ſet down all the Cuſtoms of Manors, But 
they muſt be, 1. Reaſonable ; and therefore a Cuſtom that no Te- 
nant of the Manor ſhall put in his Cattle into his Common after the 


Corn ſevered, till the Lord hath put in his Cattle, is a void Cuſtom. 


For perhaps the Lord may never put in his Cattle; and then the 


Tenants ſhall loſe their Profits of it. 2. According to Common Right; 
And therefore if the Lord will preſcribe to have of every Copyholder 
a Sum of Money for keeping Courts; this is void; for he ought to 
do it gratis for the Sake of Juſtice. But to have a Fee for 
an extraordinary Court for the Benefit of ſome particular 'Te- 


' nant, call'd a Purchaſe Court) is according to Juſtice and com- 


mon Right. 3. Upon good Conſideration; and therefore if the Lord 
preſcribes to have a Penny of every one which paſſeth over a Bridge 
within his Manor, that is repair'd by him, this is a Preſcription upon 
good Conſideration. But a Preſcription is void to have a Penny for 
paſſing thro the King's Highway in that Manor. 4. They ought to 
be Compulſory, not left to the Liberty of the Tenant to obſerve 
or not obſerve them. 5. Cuſtoms ought to be Certain; for an un- 

I | certain. 
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7 4 certain Thing cannot be continued Time out of Mind. 6. They 
bought to be Beneficial to the Lord or 'Tenant, [See the Rules con- 
—  Ccerning Cuſtoms in the Introduction. 


6. A Copyhold Eſtate is * Hxtingniſbed whenever it becomes not ce, 
demiſable by Copy. 1. By Act of the Lord; as if a Copyhold eſ- Compl. Cop 
cheateth, and the Lord granted any Eſtate away by Deed. This is ray 
an Extinguiſhment, becauſe once not demiſable. But if he keepeth 
the Copyhold in his own Hands, this does not deſtroy the Copyhold. 
2. By Act of Law; as if the Copyhold eſcheated be extended upon a 
Statute or Recognizance acknowledg'd by the Lord; or if the Wife 
of the Lord hath this Land aſſigned to her for her Dower by the 
Law. 3. By the Act of the Copyholder; as if he accepteth a Leaſe 
for Years at the Common Law from the Lord of the Copyhold. 
Thus a Copyhold Eſtate may be Exr:72guifhed. 

The Sratrtes which do relate, or do not relate, to Copyhold 
Eſtates are taken Notice of under proper Heads; as under Title 
Health, Eftater-T ail, Fointurec, Forntenancy, Fines, Covenants to 
ftand ſeiſed to Uſes, Leaſes, Recognizances, Bankrupts, Forgery, 
Cottages, Limitation of Actions, Fury, Execution, &c. But in ge- 
neral, it is to be obſerved, Y That when a Statute or Att of Parlia- » ; Rep. 8. 
ment altereth the Service, 'Tenure, or Intereſt of the Land, or other Co oat, 
Thing in Prejudice of the Lord, or of the Cuſtom of the Ma- 70 8 $3: 
nor, or in Prejudice of the Tenant, the General Words of the Sta- 
tute extend not to a Copy-hold Eſtate. But when the Statute is ge- 
> nerally made for the Good of the Commonwealth, and no Prejudice 
may accrue by Reaſon of the Alienation of any Intereſt, Service, Te- 
nure or Cuſtom of the Manor, there uſually Copyhold Eſtates arc 
within the general Purview of ſuch Statutes. 


= . 
* LA <9 | _ 


XI. 2 Eſtates in Autient Demeſne are certain Manors which were Of Eſtates in | 
Antient Demeſnes of the Crown, and in Poſſeſſion of Fdeward the meſtent De- 
Confeſſor, or William the Conqueror, and ſo appear in the Dooms- F. N. B. 
day Book in the Exchequer. Lands in Poſſeſſion of a Subject are :. J. Ge. 
call'd Demeſnes in a different Senſe from the Demeſne Lands of the praf. to the 
Crown. Demeſnes or Domains in the Hands of a Subject are derived 3 Rep. 

* & Domo, becauſe they are Lands in his Poſſeſſion for Maintenance of Rep 1 | 1 

his Hou/hold. But the * or Domains of the Crown ſigni- 2 Ind. 5,2, __ 
fy Lands held originally of the King, who is Abſolute Lord, havin _ --- 

proper Dominion; and not by any feudal Tenure of a ſuperior ne * 

as of Fee. Eſtates or Lands held in Socage of theſe Manors by ſuch 1 Inft. gg. «. 

Service as is required, according to the Cuſtom of the Manor, are 

alſo call'd Autient Demeſne. 1 

During the Time that Lands in Antient Demeſne are in the Hands 
of the King, they are Frank-fee, or free from Service. But if the | 
King grants them over to hold of the Manor again, it is Terre in | 
Antient Demeſne. | | | ö 

The Tenants hold by the Ferge, and have no other Evidences of 
their Eſtates but Copy of Court-Roll; yet they are ſaid to have 
Frechold. | | 

Regularly all General Statutes extend to Antient Demeſne. But 
the Lord in Antient Demeſne, and his Tenants are Exempted and | | 
diſcharged from Taxes by Parliament, unleſs eſpecially named; from | 
Toll and Paſſages for Goods bought and ſold in Fairs and — 
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they are to pay Fines upon Licenſes granted to them to demiſe by 
Indenture. Fines may be due by ? Change of the Lord, or by 
Change of the Tenant. Of the Lord by Death only, and according 
to Cuſtom. If it were by Change of the Lord upon Alienation, the 


Copyholder might be oppreſſed by a Multitude of Fines by the Lord's 


own Act. Of the Tenant, either by the Act of God as Death, or the 
Act of the Party. Theſe Fines are due upon voluntary Grants, Sur- 
renders, and Deſcents. 
Fines taken of Copyholders are either Certaizz by Cuſtom, or Un- 
certain. But tho' the Fine is Uncertain, yet it muſt be Reaſonable, 
perhap's a Year's Value, or a Year and an half, in Caſe of Deſcent; 
and that Reaſonableneſs ſhall be determined by the Judges. And 
tho' it is adjudged afterwards to be a reaſonable Fine, it is no For- 
feiture; becauſe it was Matter of Controverſy, Whether it was 
reaſonable or not? If the Fine is unreaſonable, the Copyholder is not 


bound to pay it. In Caſe of Surrender, the Lord may take what 


P r Roll. 
Abr. 505. 


t Iaſt. 58. b. 
Coke's Comp. 


Copyh. 8 33. 


u Coke's 
Comp]. Cop. 
L. 33. 

Ritch. 202, 
203, &c. 


206, &c. 


Fine he pleaſes. 

If a Copyholder in Fee ſurrenders to the Uſe of one for Life, the 
Remainder to another for Life, the Remainder to another in Fee, 
there is but P one Fine due; for the particular Eſtate and the Re- 
mainders are but one Eſtate: Yet there may be a Cuſtom to the 
contrary. | 

The Lord may have an Action of Debt for his Fine. But if the 


Fine was 1 uncertain the Copyholder muſt have Notice, and a reaſon- 


able Time to pay it, if the Lord limits no Time. But a Fine cer- 
tain ought to be paid preſently. 

5. Of Copyhold Cuſtoms. 

A Copyhold r Cuſtom is a Law not written, eſtabliſhed by Uſe, 


and practisd Time out of Mind within a Manor. ' Cuſtom is the 
Life and Soul of Copyhold Eſtates; for if Copyholders break their 


Cuſtom, they are ſubject to the Lord's Will. 'This Cuſtom muſt be 
t Time out of Mind. for a Copyhold cannot begin at this Day. 
Where there is no Cuſtom to guide Copyhold Eſtates, they ſhall be 
directed 0 by Rules of the Common Law. {See of Preſcription, 
chap. 3. poſt. | | 
it i impoſſible to ſet down all the Cuſtoms of Manors. But 
they muſt be, 1. Reaſonable; and therefore a Cuſtom that no Te- 
nant of the Manor ſhall put in his Cattle into his Common after the 
Corn ſevered, till the Lord hath put in his Cattle, is a void Cuſtom. 
For perhaps the Lord may never put in his Cattle; and then the 
Tenants ſhall loſe their Profits of it. 2. According to Common Right; 
And therefore if the Lord will preſcribe to have of every Copyholder 
a Sum of Money for keeping Courts; this is void; for he ought to 
do it gratis for the Sake of Juſtice. But to have a Fee for 


an extraordinary Court for the Benefit of ſome particular Te- 


' nant, call'd a Purchaſe Court) is according to Juſtice and com- 


mon Right. 3. Upon good Confideration; and therefore if the Lord 


preſcribes to have a Penny of every one which paſſeth over a Bridge 
within his Manor, that is repair'd by him, this is a Preſcription upon 
good Conſideration. But a Preſcription is void to have a Penny for 


paſſing thro' the King's Highway 5 Manor. 4. They ought to 


be Compulſory, not left to the Libgrty of the Tenant to obſerve 


or not obſerve them. 5. Cuſtoms gught to be Certain; for an un- 
I certain. 
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certain Thing cannot be continued Time out of Mind. 6. They 
ought to be Bereficial to the Lord or Penant. [ See the Rules con- 


cerning Cuftoms in the Introduction. 

6. A Copyhold Eſtate is * Fxtingniſhed whenever it becomes not » cles 

demiſable by Copy. 1. By Ad of the Lord; as if a Copyhold eſ- Compl. Cop. 
cheateth, and the Lord granted any Eſtate away by Deed. This is 8 2 
an Extinguiſhment, becauſe once not demiſable. But if he keepeth 
the Copyhold in his own Hands, this does not deſtroy the Copyhold. 
2. By Act of Law; as if the Copyhold eſcheated be extended upon a 
Statute or Recognizance acknowledg'd by the Lord; or if the Wife 
of the Lord hath this Land aſſigned to her for her Dower by the 
Law. 3. By the Act of the Copyholder; as if he accepteth a Leaſe 
for Years at the Common Law from the Lord of the Copyhold. 
Thus a Copyhold Eſtate may be Extingui ſbed. 

The Sratutes which do relate, or do not relate, to Copyhold 
Eſtates are taken Notice of under proper Heads; as under Title 
Health, Eftates-T ail, Fointures, Jointenancy, Fines, Covenants to 
ftand ſeiſed to Uſes, Leaſes, Recognizances, Bankrupts, Forgery, 
Cottages, Limitation of Actious, Fury, Execution, &c. But in ge- 
neral, it is to be obſerved, Y That when a Statute or Act of Parlia- » ; Rep. s. 
ment altereth the Service, 'Tenure, or Intereſt of the Land, or other Ce'sCompl. 
Thing in Prejudice of the Lord, or of the Cuſtom of the Ma- Copyh 8 53: 
nor, or in Prejudice of the Tenant, the General Words of the Sta- 
tute extend not to a Copy-hold Eſtate. But when the Statute is ge- 
nerally made for the Good of the Commonwealth, and no Prejudice 
may accrue by Reaſon of the Alienation of any Intereſt, Service, Te- 
nure or Cuſtom of the Manor, there uſually Copyhold Eſtates are 
within the general Purview of ſuch Statutes. 


XI. 2 Eſtates in Autient Demeſne are certain Manors which were Of Eſtates in 
Antient Demeſnes of the Crown, and in Poſſeſſion of Fdward the — _ 
Confeſſor, or Milliam the Conqueror, and ſo appear in the Dooms- F. N. B. 
day Book in the Exchequer. Lands in Poſſeſſion of a Subject are 1. J. Ce. 
call'd Demeſnes in a different Senſe from the Demeſne Lands of the pr:£. to the 
Crown. Demeſnes or Domains in the Hands of a Subject are derived 3 Rep. 

a Domo, becauſe they are Lands in his Poſſeſſion for Maintenance of, Rep * 
his Houſbold. But the Demeſnes or Domains of the Crown ſigni- 2 Iatt. 5,2, 
fy Lands held originally of the King, who is Abſolute Lord, having 7 
proper Dominion; and not by any feudal 'Tenure of a ſuperior We 1 8 
as of Fee. Eſtates or Lands held in Socage of theſe Manors by ſuch 1 Inf. gg. «. 
Service as is required, according to the Cuſtom of the Manor, are 
alſo call'd Antient Demeſne. . 
During the Time that Lands in Antient Demeſne are in the Hands 
of the King, they are Frank-fee, or free from Service. But if the 
King grants them over to hold of the Manor again, it is Teaure in 
Antient Demeſne. | | 1 

The Tenants hold by the Ferge, and have no other Evidences of 
their Eſtates but Copy of Court-Roll; yet they are ſaid to have 
Freehold. 3 | | 

Regularly all General Statutes extend to Antient Demeſne. But 
the Lord in Antient Demeſne, and his Tenants are Exempted and 
diſcharged from Taxes by Parliament, unleſs eſpecially named; from 
Toll and Paſſages for Goods bought and ſold in Fairs and Markets; 
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2 Inſt. 221. 
F. N. B. 228. 
1 Cro. 227. 


Of Eſtates 
upon Condi- 
tion. 

d laſt. 
201. 4, 

Lit. 325,326. 


© Lit. 330, 
331. 
1 Iaſt. 205. a. 


Lit. 360. 
1 Inſt. 222. 
b. 223. a. 


* Lit. 361. 
1 Inſt. 223. 
4. & b. 


therefore for thoſe Lands ſo holden, they have this Privilege at this 


upon ſuch Condition; becauſe it is againſt Trade and Traffick. But 


for all Things concerning Husbandry and Suſtenance; from Expences 
to Knights of the Shire, (5c. The Tenants are not to be ſued for their 
Lands, Oc. out of the Court of that Manor, and ſhall not be put 
upon Juries out of Antient Demeſne, nor appear at any other Court; 
becauſe by their Tenure they are intended to apply themſelves to the 
Manurance and Husbandry of the King's Demeſnes; and to reap the 
Corn, ec. for furniſhing his Houſhold with neceſſary Proviſions. And 


Day; tho' the Original Cauſe thereof is ceaſed, and their Services 
changed into Money. But for Buying and Selling of Wares, Gc. that 
riſe * not upon the Manurance and Husbandry of thoſe Lands, or for 
other Lands held by the Common Law, they ſhall not have this Pri- 
vilege. [See of Fairs and Markets, Book 2. chap. 2. and the Court of 
Antient Demeſne, Book 4. chap. 1.] 

Lands in Antient Demeſne are Extendable upon a Statute Mer- 
chant, Staple or Elegit. | 

Now follow Eſtates which may be either Izheritances, Freehold, 
or leſ than Freeholds. 


XII. An b Eſtate npon Condition is an Eſtate granted in Fee-ſim- 
ple, Fee-tail, for Life or Years, with a Quality annexed by him that 
hath the Eſtate, Intereſt, 'or Right to the ſame, whereby the Eſtate 
granted may be either defeated, enlarged, or created, upon an un- 
certain Event. 

There are Eſtates upon Condition in Deed, and upon Condition 
in Lat. | 

1. A Condition in Deed is expreſſed by the Party in legal Terms. 
And here if a Feoffment is upon Condition, 'That one pay ſo much 
Rent, or Provided or ſo that he pays ſo much Rent, it is not © ne- 
ceſlary to put ſuch a Clauſe, (viz.) That upon Nonpayment of the 
Rent, &c. it ſhall be lawful for the Feoffor and his Heirs to enter, 
tho' it is commonly done; becauſe the Feoffment was upon that 
Condition. But Theſe Words in a Deed, (big.) If it ha ow that 
the Rent be behind, &c. give no Re-entry, if a Clauſe of Re-entry 
is not added. A Conveyance in Fee upon Condition not to d Alien, 
is void. For it is abſurd, That he that hath no Poſſibility to have 
the Land again, ſhould reſtrain one that hath the Fee- ſimple, of 
Power to diſpoſe of it. So it is if a Man is poſſeſſed of a Leaſe for 
Years, a Horſe, Oc. and gives and ſells his whole Property therein 


one may give an Eſtate in Fee, upon Condition that he ſhall not 
alien another Eſtate, or that he ſhall not alien the Eſtate to a * par- 
ticular Perſon, Oc. for he is not reſtrain'd of all his Power to alien. 
And in this Caſe, if the Feoffee enfeoffs another, to the Intent iy 

N 2 | e 


— 


0 * Expreſſio eorum que tacite inſunt, nihil operatur. 1 Inſt, 191. a. 205. a. 4 Rep. 73. | : | 
ep. 56, 145. Wo 8 
Que ab iearionis Cauſa tollende Inſeruntur, Communem Legem non Ladunt. 1 Inſt. < If 1 
205. a. | | 3 
5 Regul ariter non valet paclum de re mea non Alienanda, 1 Inſt. 223. a. 
Rerum ſuarum quilibet 1 Moderator & Arbiter. Ibid. 
by ow aliquid prohibetur fieri ex direclo prohibetur & per obliquum. 1 Inſt, 223. b. 
3 INT, 15 
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he ſhould enfeoff or alien to that particular Perſon, he hath broken 
the Condition. And obſerve, That whatſoever is prohibited by Act 
of Parliament may be prohibited by Condition; e and yet what is al- * 1 Toft. 223. 5 
low'd by Act of Parliament, may be reſtrained by Condition; and laſt- 8 Rex oy 
ly, where the Reverſion is in the Donor, he may reſtrain an Aliena- 42, 43 
tion by Condition. [| See of Conditions, Fines and Recoveries, chap. 3.) 
Af Mortgage (from Mort, dead, and Gage a Pledge) is a Pawn fLit. 332. 
of Land, Gc. for Money borrowed, upon Condition to be the Cre- — 7 * 
ditor's for ever, if the Money is not repaid on the Day agreed. He 1 
that mortgages or pawns is call'd the Mortgagor, and he to whom Mugge. 
the Mortgage or Pawn is made is call'd the Mortgagee. It is uſual- 
ly made by a Leaſe for a long Term of Years, by Leaſe and Releaſe, 
by Aſſignment, Gc. and the Creditor holding the Land upon this A- 
greement, is in the mean Time call'd 7 t in Mortgage; and hold- 
cth the Eſtate upon that Condition in Deed. But gencrally 'till Fai- 
lure is made of Payment, the Mortgagor holds the Land; but if 
Failure is made, and the Mortgagee doth enter into the Lands, yet 
the Mortgagor hath an Equity of Redemption in the Court of Chan- 
cery ; and may call the Mortgagee to an Account for the Profits. 
But a Feoftment in Fee, or a Gift in 'Tail, or a Leaſe for Life or 
Years, may be made upon Condition in Deed, That if the 8 Feoffor, 
or the Grantor or Leſſor, or their Heirs or Executors pay to the 
Feoffee, Grantee, or Leſlec, ſuch Sum of Money at a certain Day, 
then the Feoffor, Grantor, or Leſſor, their Heirs, or Executors, may 
re-enter. And this is a common Condition in a Mortgage, or of an 
Eſtate upon Condition in Deed. 5 
In the former Caſe, the Mortgagor kept the Poſſeſſion 'till Fai- 
lure; but here the Mortgagee has the Poſſeſſion preſently, and 'till 
Payment. | 
It is allow'd in Courts of Equity, That where Lands are mortga- 
ged thrice; the h third Mortgagee may buy in the firſt Incumbrance 1: vener. 
to protect his own Mortgage: And he ſhall hold the Land againſt the 338. 
ſecond Mortgagce, unleſs . is ſatisfied the Money be paid the firſt 
Mortgagee, and alſo his own which he lent upon the laſt Mortgage. 
But when i Part only of the Lands are mortgaged to the firſt, and 2 Wentr. 
the whole to the ſecond, and after to the third, if the third Mort- 3” 
gagee buyeth in the firſt Title, it ſhall protect only that Part which 
is firſt in Mortgage: So a Purchaſor or Mortgagee coming in upon a 
valuable Conſideration without Notice, and then Purchaſing in a pre- 
cedent Incumbrance, ſhall protect his Eſtate againſt any Perſon that 
hath a Mortgage ſubſequent to the firſt, tho' before the laſt Mort- 
gage; and tho he purchaſed in the Incumbrance after Notice of a ſe- 
cond Mortgage. 
Mortgages are not redeemable in Chancery after k twenty Years, * 2 Vents, 
no ra being made, or Intereſt paid. [See the 21 Fac. 1. chap. *** i 
16. ls | 
If a Feoffment on Condition is made, that if the Feoffor pays Lit. 334, 
ſuch a Sum at a certain Day, He ſhall re-enter; yet if the Heir Pays 1 luft. 05.b. 
or Tenders the Sum at the Day, He may enter, tho' the Words are, 206 5. 
If the Feoffor pays not mentioning Heirs; becauſe the Heir has an 
Intereſt in Right of the Condition. So likewiſe the Executors or Ad- 


E Lit. 332, 
333. 


1 _ 8 2 - 
— . — — — 


miniſtrators of the Mortgagor; or a Guardian in Socage may Tender 
the Money. And if the Heir is an Ideot, Any One may do it out of 
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2 


m Lit. 339. 
5 Rep.95,97-. 
1 Inſt. 209. b. 
210. 3. 


Charity. But in other Caſes, The Feoffee is not bound to accept a 
Tender by a Stranger. 

Upon a ® Mortgage in Fee, if the Feoffee maketh his Executors, 
and dieth before the Day of Payment, the Redemption Money ſhall 
be paid to the Executor, tho' he is not named, and not to the Heir. 
But the Words of the Condition may be ſuch as the Payment ſhall be 


made to the Heir, as when particularly named, and then the Money 


a x laſt. 


209, b. 210.4, 


„ 2 Ventr, 
348, 351. 


v2 Ventr. 
365. 


cannot be paid to the Executors. And if the Words of the Condition 
be to pay the Money to the Feofftee, his Heirs n or Executors, then 
the Feoffor hath Election to pay it to either of them. If the Feoffee 
is to pay to the Feoffor, his Heirs, and A Mans, and before the Day of 
Payment, the Feoffor makes his Executors and dieth, the Feeoffee may 
pay the ſame either to the Heir or to the Executors; for the Execu- 
tors are his Aſſigns in Lawto chis Intent, where the Feoffor has but a 
bare Condition, of which He cannot make Any Aſſigns; and there- 
fore the Law will find out Aſſigns. for Him. But if the Feoffor is to 
pay to the Feoffee, his Heirs or Aſſigns, and the Feoffee dieth before 
the Day of Payment, he muſt pay it to the Heir, for the Executors 
in this Caſe are no Aſſignees in Law. Here Aang were only intend- 
ed by the Condition to be Aſſignees of the Eſtate. But in Chancery 
it is a conſtant Rule, That Money to be paid on Mortgages in Fee, 
upon the Death of the Mortgagee, ſhall go to the ® Executors. 

The Court of Chancery cannot ſhorten the Time of Payment of 
the Money, that is given by expreſs Covenant and Agreement of the 
Parties; but may Plengthenit; and then upon Non-payment, thePra- 
ctice is to Forecloſe the Equity of Redemption of the Mortgagor, and 
to make the Eſtate Abſolute in the Mortgagee. 

[See the 27 Eliz. chap. 4. Againſt fraudulent Conveyances. ] 


By the 4 & 5 W. & M. chap. 16. F any Perſon ſhall borrow any 
Money, &c. and for the Payment thereof ſhall ſuffer a Fudgment, 
Statute, or Recognizance, and ſhall afterwards borrow any other Sum 
of another, or for other valuable Confideration, and for Securing the 
Repayment or Diſcharge thereof, ſhall mortgage Lands to the ſecond 
Lender, or to any other Perſon in Truſt for him, and ſhall not give 
Notice to the Mortgagee of ſuch Fudgment, &c. in Writing before 
the Execution of the ſaid Mortgage; ſuch Morteagor ſhall have no 
Benefit in Equity of Redemption of the Lands mortgaged; unleſs 
ſuch Mortgagor or his Heirs (upon Notice given by the Mortgagee in 
Writing under Hand and Seal, atteſted by tevo IWitnefſes, of ſuch for- 
mer Fudgment, &c.) ſhall within fix Months pay off and diſcharge 
the ſame, and canſe the ſame to be vacated or diſcharged by Record. 


This Clauſe reaches Him that Suffers a Judgment, c. to One and 


afterwards mortgages Lands without Notice of ſuch Judgment, &c. 


to the Mortgagee. 


2 And 


m Expreſſum ſacit ceſſare Tacitum. 1 Inſt. 210. a. 5 Rep. 97. 7 Rep. 40. 11 Rep. 24. 
Deſignatio unins Perſone eſt excluſio Alterius. 1 Inſt. 210, a, Or! . 
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And if any Perſon, who ſhall once mortgage Lands for valuable 
Confideration, ſhall * again mortgage the fame Lands, or any Fart 
thereof, to any other Perſon, ( the former Mortgage being in Force ) 
and ſhall not diſcover in Mriting to the ſecond Mortgagee the firſt 
Mortgage, ſuch Mortgagor ſhalt have uo Relief or vas rug of Redemp- 
tion againſt the ſecond Mortgagee. But ſuch ſecond or other Mort- 
gagees may redeem any former Mortgage. 


This Clauſe extends to Him that Mortgages the ſame Lands twice 
without Notice to the ſecond Mortgagee. 


T his Act ſhall not extend to bar any TVidow of any Mortgagor of 
her Dower, who did not legally join with ſuch Flusband in ſuch Mort- 
gage, or otherwiſe lawfully exclude her elf. 

See the 4 & 5 V. & M. where Judgments not Doggetted ſhall not 
affect Any Purchaſer or Mortgagee, (7c. | 

[See the 2 Aun. chap. 4. 5 Ann. _ 18, 6 Ann. chap. 35. For 
Regiſtrtng Deeds, Conveyances, and Wills, ,and Inrollment of Bar- 


gains and Sales within the County of 7ork, 6c. and the 7 Aun. chap. 
20. For Midaleſex.] 


The Regiſtring of Incumbrances is a great Security of Titles to 
Purchaſers and Mortgagees. 

1 2, A Condition in 1 Laco is that which the Law intendeth or im- Lit. 378, 
* lieth without expreſs Words in the Deed: As in a Grant of an Office g. 201 3. 
—_ For Life, the Eſtate is upon Condition implied in Law, that the 232. b. 2332. 
Grantee ſhall do his Duty, or otherwiſe that the Grantee or his Heirs 8 Rep. 44. 
may ouſt him, and grant the Office to another. So in a © Leaſe for * :Inſt 2154, 


Life, it is implied, That if the Leſſee make a greater Eſtate, the 
Leſſor may enter. 


XIII. A Statute Merchant is a Bond, or Obligation of Record, ac- Of an Eſtate 
knowledged before a Clerk of the Statutes- Merchant and Lord < $6 
Mayor of the City of London; or two Merchants of the ſaid City Staple and 
aſſigned for that Purpoſe ; or before the Mayors of other Cities, as #lgir. 
York, Briſtol, &c. or the Bailiff of any Borough or Town; or other 

ſufficient Men, for that Purpoſe appointed, that have Power to make 
Execution of the ſaid Bond, ſealed with the Seal of the Debtor and 
the King; upon Condition 'That, If the Obligor pays not the Debt at 
the Day, Execution may be awarded upon Body, Lands, and Goods, | 
and That the Obligee may hold the Lands to Him, His Heirs and 
Aſſigns, till the Debt is levied and paid. Now during this Time of 
being in Poſſeſſion of the Lands, the Obligee hath an Eſtate by Sta- 
tute-Merchant, or is Tenant by Statute-Merchant ; the Bond or Re- 
cognizance being called a Hatute, becauſe it is made according to 
Form by Statute. [See the 11 Ed. 1. Statute De Afton Burnell, 
and the 13 Ed. 1. De Mercatoribus.) In which laſt Aatute the 


whole 
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* Vendens eandem Rem Duobus, Fal ſarius et. 1 Rep. 45. 

4 Quod neceſſerio intelligitur, non dect. 4 Rep. 22. | 
Quod T acite intelligitur, non deeſt. Ibid. 

adam T acita hahentur pro Expreſſis. 7 Rep. 40 


: & ap + x | '. 
Expreſſu eorum que tacits inſunt, nibil Operatur. 5 Rep. 11. 8 Rep. 56: 
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' 4 laſt. 238. 


t 1 Inf}, 42. a. 
v 1 Inſt.q3.b. 
290. 4. 

2 [nſt. 396» 


Of an Eſtate 
in Lands de- 
viſcd to Exe- 
cutors. 


*;Inſt.236. a. 


_ 


whole Proceedings are directed, and the Power of the Obligation 
or Recognizance is ſet forth, and the Nature of its Execution upon 
Body, Lands, and Goods. [See alſo of Statutes, chap. 3. Poſt.] 

A Statute-Haple is a Bond of Record acknowledged before the 
Mayor of the Staple, in the Preſence of one or more Conſtables of 
the ſame Staple, by Virtue of which Statute-Staple the Creditor may 
forthwith have Execution of the Body, Lands, and Goods of the 
Debtor upon Non-payment. And then He hath an Eſtate in the 
Lands by Statute-Staple, or is Tenant by Statute-Staple till His Debt 
is paid. Eſtape is a French Word (antiently written Eftaple) and ſig- 
nifies a © Mart or Market. So that the Staple ſignifies amongſt Us 
this or that City or 'Town where the Merchants are commanded to 
bring their Wool, Leather, Woolfels, Lead and Tin. And the Bond 
is called a Statute, becauſeit is Founded on the Statute ofthe 27 Ed.3. 
chap. 9. which ſects forth the Manner of Entering into it, and of its 
Execution. This Statute alſo ſpecifies the Places which are to be 
Staples (or Marts) for the Commodities aforeſaid, their Duties upon 
Exportation, and the Juriſdiction of the Staples according to Lawu- 
Merchant. | See the 27 Ed. 3. throughout all the Chapters. And ſee 
of — b. 1 3. poſt ; and of the Court of the Mayor of the Staple, 
Book 4. chap. 1. EM 

An Rar by Elegit (fo called from the Words in the Writ, (o:z.) 
Elegit ſibi Liberari, &c.) is where a Man hath recovered Debt or 
Damages by Writ againſt Another, and within the Year hath had a 
Judicial Writ, called an Elegit, to have Execution on All the Par- 
ty's Goods (Oxcn, and Beaſts of the Plough excepted) and half of 
the Party's Lands or Tenements, to be delivered by the Sheriff to 
Him till His Debt and Damages are fully Levied. During this Time 


He hath Eſtate by Elegit, or is Tenant by Elegit. [See the Cata- 


logne of IPrits, v. Elegit, and of Execution, Book 4. chap. 4.| 
Theſe Three Eſtates, (viz.) By Statute Merchant, Statute Staple, 
and by Elegit, are uncertain Intereſts in Lands and Tenements, and 


yet they are but t Chattels, not Freeholds, tho the Tenants are ſaid 


to Hold the Lands u Ut Liberum Tenementum, until their Debts are 
paid. As a Chattel, the Eftate ſhall go to the Executors. For Ut 
is Similitudinary only, becauſe by the Statute Theſe Tenants may 


have an Aſſize, as a "Tenant of a Freehold may have; and in that Re- 


ſpect their Eſtates are lie a Freehold. [See the 13 Fd. 1. chop. 18. 


27 Ed. 3. chap. 9. 23 H.8. chap. 6. 32 Hl. 8. chap. 5.] 


No Execution on * of Theſe Statutes ſhall go againſt the Heir of 
the Defendant within Age; or if Two Daughters are Heirs, and One 
of Them is within Age. | 


XIV. An Eſtatè in Lands Deviſed to Executors for Payment of 
Debts, Legacies, Gc. is Different from a Pocver to ſell Them. * When 
the Land is Deviſed to Executors to be ſold, there the Deviſe taketh 
away the Deſcent of the Heir, and veſteth the Zftate in the Execu- 
tors; and they may enter and take the Profits, arid make Sale accord- 
ing to the Deviſe. So when a Man Deviſeth His Tenements to be 
fold by his Executors, it is all one as if he had Deviſed His 'Tenc- 
ments to His Executors to be ſold ; becauſe He Deviſeth the Eſtate 
in the Tenements, whereby He breaks the Deſcent to the Heir. But 
where a Man Deviſeth that His Exccutors ſhall ſell the Land, _ 
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the Lands in the mean Time deſcend to the Heir; and until the Sale 
is made, the Heir may enter and take the Profits; becauſe here the 
Executors have only a Power, 


—— — 


When the Executor has the Y Eſtate veſted in Him, and the mean ? Lie. 383. 
Profits, He is bound to make Sale as ſoon as poſſible after the Death Laſt. 236-4. 


of the Teſtator ; becauſe the mean Profits taken before the Sale; ſhall 
not be Aſſets to pay Debts; and therefore the Executor muſt not be 


ſuffered to make Advantage of His own Negligence and Delay. But 


if one Deviſeth that His Executor ſhall fell his Land; there He may 
ſell it at any Time, becauſe He hath but a bare Power, and no 
Profit. 


2 If one Deviſeth Lands to his Executors to be fold, and maketh * « Inft.t r2b. 
two Executors, and the one Dieth, yet the Survivor may ſell the 13.4. 18ʃ.b. 


Land, becauſe as the Eftate, ſo the Fruſt ſhall ſurvive. But where 
the Executors have but a Power to ſell, They muſt all joyn in the 
Sale; and if One dies, the Survivors cannot ſell. So Note, The Dif- 
ference betwixt a Truſt coupled with an Intereſt and a bare Truſt: 
But if the Sale is to be made by the Exccutors, or the Survivors or 
the Survivor of them, or by ſuch as take upon them the Probate of 
the Will, &5c. thoſe Words will prevent ſuch Diſputes. But it is bet- 
ter to give an Authority than an Eſtate; unleſs the Deviſor's Mean- 
ing is That His Executors ſhould take the Profits of His Lands in the 
mean Time; and then it is Neceſſary that He Deviſeth, that the 
mean Profits till the Sale ſhould be {ſets in their Hands; for other- 
wiſe they ſhall not be 4ſſets. [See of 4ſſets, chap. 6. Tit. Teſtament.) 
If Executors have a bare Authority accompanied with a 'Truſt, 


they cannot ſell by * Attorney; but if they are Owners of the Land, * 9 Rep. 15: 


they may ſell by Attorney. 


By the 21 H. 8. chap. 4. here Lands, Tenements, or other Here- 


ditaments, are deviſed to be fold by Executors, and one or more Re- 


fuſes, et the Reſidue that take upon them the Charge of the Mill may 
ſell, tho the others will not joyn with then. | 


This is conſtrued to b extend to Executors that have the Eſtate, as v Inſt. 113 x. 
well as to Executors that have Power only. But in neither Caſe may 


the Sale be made to Him that refuſed; becauſe He remains Executor 
notwithſtanding His Refuſal. 


We have hitherto ſpoken of Sole Tenants to an Eſtate, now fol- 
low Eſtates in Coparcenary, Foyntenancy, and Tenancy in Common. 


XV. An Eſtate in ©Coparcerary is where two or more have equal 
Portion in the Inheritance of their Anceſtors, 


Coparceners are of two Sorts, (viz.) Parceners according to the : inn 163. b. 


Courſe of the Common Lac, and Parceners according to Cuſtom. 

1. Parceners by Common Lato are, where a Man or Woman ſeiſed 
of certain Lands or Tenements in Fee-ſimple, or in Feetail, hath 
no Iſſue but Daughters; or dies without Iſſue, and leaves only 
Siſters, or Aunts, or other Females of Kin in equal Degree ; and the 
Tenements Deſcend to ſuch Daughters, Siſters, Aunts, Gc. and the 
Daughters, Siſters, Aunts, or other Females of Kin in equal Degree 
enter into the Lands; then theſe Women are called Parceners, or 
Coparceners, and are but One Heir to their Anceſtor, and have but 

U One 


= 
AW 


Of Eſtates in 
Coparcenary. 


Lit. 241, 


164, &c. 
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One Freehold. But tho They have but One Freehold, yet between 
*:Inſt164.b. themſelves They have in Judgment of Law d ſeveral Frecholds to 
3 many Purpoſes. For One of them may Enfeoff the Other of Her 
Part; and the Coparcenary is not ſevered or divided in Law by the 
Death of Any of 'Them; for if One dies, her Part ſhall Deſcend to 
her Iſſue, be it Son or Daughter. Men Deſcending of Daughters may 
be Coparceners, as well as Women, and ſhall joyntly plead, or be 


> 


a} 


| 167.b. 175.2. Writ de Partitione Facienda, to make Partition, tho' They may 
make Partition by Conſent, c. This was by the Common Law. 
1 * But ſome Inheritances 8 cannot be Divided amongſt Coparceners, as 
| reaſonable Eſtovers of Horſe-bote, Hay-bote. &c. appendant to the 

5 Freehold ; [See of Eſtovers, chap. 2. poſt.) a Piſcary uncertain; a 
| | Common ſam Nombre; |See of Common, chap. 2. poſt. ] a Mill, c, 
| for that would be a Prejudice to the Tenant of the Soil. But the 
N eldeſt Coperceners in theſe Caſes ſhall have reaſonable Eſtovers, Piſ- 
cary, Common, (5c. and the reſt ſhall have an Allowance in ſome 
bodther Part of the Inheritance; or in ſome Caſes One ſhall have it for 
one Year, the Other for another; or in the Caſe of a Piſcary, one 


may have the firſt Draught of Fiſh, the ſecond the ſecond Draught, 


4 impleaded. | 2 
1 Lit. 265. 2. Parceners by e Cuſtom are where Lands in Fee-ſimple, or Fe- 
it tail, of the Tenure of Gavelkind deſcend to all the Sons by C. 
ſtom. Here the Deſcent i: to Men, as it was to Women, by the n 
4 Common Law. WH 
1 You ſee this Eſtate of Coparceners is applicable only to Inheri- 
| 11 tances. , > | 
4 If. 1 b. They are called Parceners f becauſe They are compellable by | 
f 
| 
| 
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. Lands and Tenements, and makes a Feoffment to two or more, and 
281, 282. 


F c. if the Common Anceſtor left no other Inheritance to give any 

i Thing in Allowance, or to make up the Owelty or Equality. An |&F ©« 
$ Advowſon is an Eutire Thing, and yet in Effect the ſame may be . 
12 divided betwixt Coparceners, for They may preſent by Turns. [| See = < 
| ö of the Nobility, Book 1. chap. 4. where an Earldom deſcends to Co FF - 
i parceners, | 17 
" 1 N One Coparcener may juſtify the h Detaining of the Deeds concern?C?C V 
5 ing the Land in Coparcenary againſt the Other, for they belong to Sl 0 
vi One as well as the Other. | 2 h 
. [See the 31 H. 8. chap. 1. 32 H. 8. chap. 32. but eſpecially the 7 E 
* 8 & 9 V. z. chap. 31. An Act for the eaſier obtaining Partition of 11 
4 Lands in Coparcenary: And the 7 Aun. chap. 18. where Coparceners- V 
7 are ſeiſed of an Advowſon, infra. | 1 
171 This Eſtate in Coparcenary ſeldom happens. 5 fc 
Fi Partners in Trade are thoſe (Two or more) who agree to come in = 
Wh Share and Share alike to any Trade or Bargain. Part-Owners and | : th 
11 | thoſe who are concerned together in Ships. [See Show. Rep. 13, 30, W 
=_ 105. 3 Leo. 259.] But Coparcenary in Eſtates of Inheritance belong 2 
X | only to this Place. e 
bl 6 
a Of Eftatein XVI. An Eſtate in i Jogutenaucy is where a Man is ſeiſed of 1 


their Heirs; or makes a Leaſe to them for Life; or where two or 
more have joynt Eſtate in Poſſeſſion in a Chattel, Real or Perſonal, , — 
or a joynt Eſtate in a Debt, Duty, Covenant, Contract, &c. and 


the Part of Him that dieth goeth not to His Executor, but the Whole 
1 | to 
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to the Survivors or Survivor. An Exception is to be made of two 
k Toynt Merchants for their Stock or Debts, which they have as Part- 
ners, which go to the Executor of Him that dies by the Law Mer- 
chant for Incouragement of Trade. ! Joyntenants are ſeiſed per my 
& per tout, i. e. ſeiſed by every Parcel, in every Parcel, and in the 


Ianſt. 18. a. 


182. a, 


Lit. 288. 
I Inſt, 186. a. 


whole joyntly with his Companion; but each of them hath a Right 


to his Share to ſeveral Purpoſes, ® as to Give, Leaſe out, Forteit, 
Cc. One alſo may let a Leaſe to his Companion, or make Him His 
Bailiff, 

They are called 7oyutenauts, becauſe Lands or Tenements are 
conveyed to Them jointiy by one and the ſame Title; and becauſe 
they take by Purchaſe only ; whereas an Eſtate in Cyparcenam is al- 
ways by Deſcent ; and an Eſtate in Common is always by ſeveral Ti- 
tles, or by One Title and ſeveral Rights. 

Joyntenants muſt jointly implead, and be jointly impleaded by 
Others; which Property is Common to Them and Coparceners. But 
Joyntenants have a ſole and peculiar Quality to take by n Survivor- 
ſhip, which Coparceners have not: And this Survivorthip is called 
Jus Accreſcendi. Two or more may have a naked Truſt, an » Au- 
thority or Power committed to 'Them joyntly, and yet ſhall not ſur- 
vive. Buta 'Fruſt, an Authority or Power coupled with an Eſtate or 
Intereſt may ſurvive, as hath been ſaid concerning an Eſtate in Lands 
Deviſed to Executors. Authorities created by the Party for Pri- 
gate Cauſes do not ſurvive, if there are no particular Words to em- 


m Lit. 28g. 

1 Inſt. 186. 
a & b.188.b. 
189. a, 


a Lit. 280. 
1 Inſt, 180. b. 


o Inſt 181. b. 


power the Survivor. As if a Man makes a Letter of Attorney to 


Two to do any Act, and One of Them dies, the Survivor ſhall not 
do it. But Authorities created by Law for Execution of Juſtice may 
ſurvive, becauſe it is for the Good of the Commonwealth. As if a 
Sherift upon a A ns directed to Him makes a Warrant to Four cr 
Three jointly or ſeverally to Arreſt a Defendant, Two of Them may 
Arreſt Him. There may be Joyntenants tho there is not P equal Be- 
nefit of Survivorſhip on both Sides. And if one grants a 4 Rent, 
Common, a Way, Gc. out of his Part and Dies, the Survivor ſhall 
have the whole Land Diſcharged. But if one Joyntenant makes a 
r Leaſe for Years, to begin preſently, or in futuro (even after his 
Death) of the Land, or of the Herbage, and dies, it cannot be a- 
voided by the Survivor; becauſe the Leſſee has an Intereſt in the 


Land by Force of the Leaſe. And if One Joyntenant makes a Leaſe 


for Years, ! reſerving a Rent and dieth, the Survivor ſhall have the 
Reverſion; but He ſhall not have the Rent, becauſe He claimeth by 
the firſt Feoffor, which is Paramount the Rent. A * Deviſe of Land, 
whereof the Deviſor. is jointly ſeiſed or poſſeſſed, is void; for the 


Title of the Survivor cometh by the Death, and the Will takes Ef- 


fect after Death. If a Joyntenant in Fee-ſimple is indebted to the 
u King, and dieth, the Lands cannot be Extended in the Hands of 
the Survivor; becauſe the Survivor claims not from his Companion, 
but from the Feoffor, Gc. (On.) Two Women Joyntenants of þ 
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" Duo eandem Rem in ſolido Poſſidere non Po ſſunt, 1 Inſt. 368. a. 
* Fura Publica ex Priuato Decidi non Debent. I Inſt. 181. b. 
Jus Accreſcendi Prefertur Oneribus, 1 Inſt. 185 a. 

* Alienatio Rei præſertur Furi Accreſcendi, Ibid. | 

Jus Accreſcendi prefertur Ul:ime Voluntati. 1 Inſt. 185. b. 


P 3 Tnſk. 181. 
a. & b 
Lit. 286. 

1 Inſt. 185, a. 


Lit. 289. 
i Inſt. 186. 
a. & b. 


' 1Iaſt.z $5.4, 


t Lit. 287, 
1 Inſt. 185. 


a. & b. 


u rloſt.185.2. 
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* 1loſt. 185 b. 


Leaſe for Vears, and One taketh Husband, and dieth * before the 
Husband hath altered the Property, or alienated her Part, the Term 
ſhall ſurvive. But otherwiſe it is of Perſonal Goods, becauſe theſe 
are preſently veſted in the Husband by the Marriage. It a Joynte- 
nant doth not Alienate his Part to bar the Survivorſhip, the Joynte- 
nants uſually enter into Covenant, not to take Advantage of each 


Other by Survivorſhip. 


By the 31 H. 8. chap. 1. Foyntenants and Tenants in Common of 
any Inheritance, are compellable to make Partition by IWWrit of Par- 
tition, as Coparcenars are compellable to do at Common Lac. 

By the 32 H. 8. chap. 32. Zoyntenants and Tenants in Common 
for Lives or Tears, &c. are compellable to make Partition. 

By the 8 & W. z. chap. 31. An eaſier Method of obtaining Par- 
tition of Lands in Coparcenary, Foyntenancy and Tenancy in Com- 
mon, is provided. i 


But theſe Statutes do not concern Copyhold Lands. 


By the 3 & 4 Ann. chap. 16. Actions of Account may be brought by 
one Fointenant or Tenant in Common, his Executors and Admini- 
ftrators againſt the other, as Bailiff for receiving more than his 
Juſt Share, and againſt their Executors and Adminiſtrators. And the 
Auditors ſhall examine the Parties about the Matters in Queſtion up- 
on Oath, and they ſhall be allowed, as the Court ſhall judge Reaſon- 
able, by the Party on whoſe Side the Balance ſhall be. 

y the 7 Ann. chap. 18. Coparcenars, Foyntenants and Tenants in 
Common, having made Partition to Preſent by Turns, each ſhall be 
ſeiſed in Lato of His or Her ſeparate Part of the Advowſon, if it be 
an Eſtate of Inheritance. 


Of Eftatesin XVII. An Eſtate Y in Common may be by Purchaſe, Deſcent, or 


Common. 
y Lir. 292. 


Preſcription, and is where two or more have Lands and 'Tenements 


1 Haft. 188.b. in Fee-{imple, Fee-tail, for Life or Years (by ſeveral Titles, or by 


189. a. 


Lit. 298. 
1 Inſt. 190. b. 


One Title, and ſeveral Rights) and none of them knoweth his Own 
Part, but takes the Profits in Common. As if there be two Joynte- 
nants, which claim by one and the ſame Title, and one Aliens his 
Part, now the Alienee, and the other Joyntenant are Tenants in 
Common, becauſe They claim by ſeveral Titles. So if Lands are 
given to Two to Have and to Hold, the one Z Moiety to the one and 

is Heirs, and the other Moiety to the other and his Heirs; They have 


I laſt. 190 b. an Eſtate in Common; * becauſe They have ſeveral Freeholds, and 


b Lit. z0ot. 


their Occupation is undivided, b So if a Man lets Lands to two 


r Inſt. 191.2, Men for Term of their Lives, and to the longeſt Liver of Them; 


and the one Grants all his Eſtate to another, then the other for Term 
of Life, and he to whom the Grant is made are Tenants in Com- 
mon, during the Time that both Leſſees are alive. For here the 
Joynture is ſevered, and there can be no Survivorſhip ; but the Lef- 
ſor ſhall enter into the Moiety, and the Survivor ſhall have no Ad- 
vantage of theſe Words, ey To the longeſt Liver of them; becauſe 
I fay, the Joynture is ſevered, and theſe Words are no more than the 
Law would have implied without them. As there may be Eſtates 
in Common of Lands and Tenements, (5c. ſo there may 8 of 
2 Chat- 


* 9 


. IS ord ne he Sake 


1 


* 1 1 | $®) 


ſonal. As if Two have jointly an Horſe, &c. and One grants his 


Ch. 1. Laws of England. 149 
c Chattels Real, as Leaſes for Years. For if two Joyntenants are of Lit. 319. ? 
a Leaſe for Twenty-one Years, and the one of them letteth his Part * 
for Three Years, &c. the Joynture is ſevered; and they are Tenants © 
in Common, and Survivorſhip does not take Place, as in Joyntenan- 
cy. For a Term for a ſmall Number of Years is as high an Intereſt 
as for many more Years. In the ſame Manner it is of Chattels d Per- 


— 


— 


1 Lit. 321, 


Part to Another; the Grantee, and He that did not grant, poſleſs 
ſuch Chattels Perſonal in Common; and if one dies, the other ſhall 
not have the Whole by Survivorſhip; but the Executor ſhall be Te- 
nant in Common with the Survivor. Thus it is where there are ſe- 
veral Titles. | 

As thoſe are Eſtates in Common where the Claim is by ſeveral 


Titles, fo thoſe alſo are Eſtates in Common, that are claim'd by One 


Title and ſeveral © Rights, as you may obſerve by the Definition of * flat, ag 
an Eſtate in Common. As where Lands in Fee veſt in two Biſhops © — 
or Parſons, and their Succeſſors, in Right of their Churches, and in 
their Politick Capacities; Theſe have an Eſtate in Common; and not 
in Joyntenancy; becauſe Joyntenants ought to have the Eſtate in one 
and the ſame Right and Capacity; whereas two Biſhops, or two Par- 
ſons, are ſeiſed of their Moieties by ſeveral Rights, (oiz.)_in the 
Right of their two Biſhopricks, or two Parſonages ; and ſo in ſeveral 
Capacities. Thus it is if Lands are given to the King and a Subject, 
and their Heirs, and to a Layman and his Heirs and a Parſon and his 
Succeſſors, G&c. But this does not hold in Chattels Real or Perſonal. 
For if a Leaſe for Years, or Goods, be granted to a Biſhop, and Se- 
cular Min, 'They are Joyntenants; becauſe Goods and Chattels can- 
not go in Succeſſion ; and therefore the Biſhop cannot take in his Po- 


litical Right or Capacity. 


The Eſſential Difference then betwixt Joyntenants and Tenants in 
Common is, 'That Joyntenants have the Lands by One Joynt Title 
and in one Right, and Tenants in Common by ſeveral Titles,” or by 
One Title and ſeveral Rights. And this is the Reaſon that Joynte- 
nants have one joynt Freehold and Tenants in Common ſeveral 
Freeholds. ' 

See the Htatutes concerning an Eſtate in Common, under the Title 
of an Eſtate in 2 aute. 

Hitherto we have ſpoken of Eſtates that are ſuppoſed to be in Be- 
ing, now follow in the Laſt Place Eſtates in Expectancy, as a Ne- 
mainder and Reverſion. . | 


XVIII. An Eſtate in f Remainder is the Reſidue of an Eſtate in Of an Eftate 
Land depending upon a particular Eſtate, and ereated together with in Remain- 
the ſame. A Particular Eſtate is that which is Derived from a Ge- 7 laſt. 49+ 
neral and Greater Eſtate. As if a Man ſeiſed in Fee letteth Lands a. & b 143. 
or 'Tenements for Term of Years, the Remainder over to Another 
for Life, in 'Tail or in Fee. Here is firſt a particular Eſtate for Years, 

Created out of a Fee, and afterwards the Reſidue diſpoſed of, which 

we call the Remainder; tho' the particular Eſtate, and all the Re- * Plowd. 25, 
1 0. but One Eftate in Law. [See of Livery and Seiſim, e LI 

CPAP. 3. pot. | | r,12 120 

The following 8 Rales are to be obſerved in the Creation of Re- . 
mainders. A | Hern, Ge, 2, 
1. There 
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1. There muſt be a Particular Eſtate precedent made at the ſame 


b i1Rep. 66, Time, that the Remainder may depend on it. 2. h The particular 
129.1734. Eſtate muſt Cohutinue when the Remainder ſhall veſt; and the Re- 


138 


1 Inſt. 355. . Mainder muſt Commence in Poſſeſſion, at the very Time the particu- 


lar Eſtate endeth ; for there muſt not be a mean between Them. | But 

ſee the 10 11 V. z. chap. 16.] 3. The Remainder muſt paſs out 

of the Leſſor Executed or Executory at the Time of the Poſſeſſion ta- 

Lit. 720, ken by the particular Tenant; i but it cannot Depend upon a Matter 


Tr gd“ ON poſt facto; as where there is an Eſtate-tail, with Condition, That 
Rep. 83. 


oft 358.2, if the Tenant in Tail Aliens in Fee, Fee-tail, Oc. then the Eſtate to 
Plowd. 25, Ceaſe and the Land to remain to another. This is a Void Remain- 


— 3 der; becauſe The Alienation Veſts the Eſtate in the Alienee, or elſe 
Yi in the Donor. A Remainner may Depend upon a Condition that is 

not Repugnant or Againſt Law, and then it will paſs either Execu- 
t > Rep. 51. ted or Executory. 4. The Perſon to whom the Remainder is limi- 


3 Rep. 20. ted muſt be capable at the Time it was Created, or elſe k by Com- 


: Inſt. 378. a. mon Poſſibility, or in Potentid propingud to be thereof capable du- 


ring the particular Eſtate, Therefore Leſſe for Life, or Years, Re- 
mainder to the Right Heirs of 7. S. is Good; for by Common Poſſibi- 
lity 7. S. may Die during the Life of the particular Tenant : But if 
the Tenant, or Leſſee for Life or Years dieth, living 7. $. The Re- 
mainder is become void, becauſe there is no Perſon capable to take 
at that Time. But a Remainder to the firſt Begotten Son of J. F. 
(in General Terms) born during the particular Eſtate, is Good, If 
the Remainder had been Limited in particular by Name of Baptiſm 
and Surname, it had not been Good, if he was not in Eſſe; for it 
was Potentia remota, and not probable that J. S. ſhould have a Son 
of that Name. [See the 10 & 11 JV. z. chap. 16. For Enabling 
Poſthumous Children to take Eſtates, as if Born in their Father's 
Life-time, by Way of Remainder, c.] 5. The Thing whereof a 
Remainder ſhall be Created muſt be 1 Efſe, before and at the 
Time of the Appointment and Creation thereof, elſe the Remain- 
der 1s void. As if I Grant a Rent out of my Land, the Remain- 
der in Fee; this Remainder is void, becauſe the Rent was not 717: 
Eſſe before. 
An Eſtate at Will is not ſuch a particular Eſtate whereon a Re- 
mainder may Depend. One may make a Leaſe for 7ears to One, 
1 Rep. 153. ſo long as he ſhall live of thoſe Years, I Remainder to another for 
2 Roll. Abr. the Reſt of the Years. But he cannot give a Term for Years to one 


uy for Life, or fo long as he ſhall Live, and after the Expiration of the 
ſaid Term, Remainder to another during the Reſidue of the Term. 
becauſe the Term is expired by the Death of Him that had it for 
Life; and the Leſſor has no Eſtate remaining in Him to diſpoſe of. 
| [See of an ſtate for Tears, ſupra.] ; OP 
3 9+ But in a m Devi ſe, or laſt Will and Teſtament, a Leaſe for Years. 


1 Roll. af, may be given to one for Life, or ſo long as He ſhall live, and after 
610, &, to another for the Reſidue of the ſaid Term; for in this Caſe the In- 


tent of the Teſtator (which is to be follow'd in Deoiſes) may take 
Effect by Way of Executory Deviſe; tho' not by Way of Remain- 

der. Vet one mult take Care not to Deviſe a Term for Years in 

Tail, with Remainder over to raiſe a Perpetuity. For the Law ab- 

hors Perpetuities, and will not admit of a Deviſe to exceed the De- 

viſe in Matthew Manning's Caſe, 8 Rep. 94. = 45 
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Ch. I. Lui of England. 151 


No Remainder can be of a Chattcl n Perſonal ; as to give my " Noy's 
Study of Books to one for Life or Years, Remainder to another. But rag 313 99) 
if I had given the Uſe of my Books to one for Life, and then thoſe 
Books to another, it would have been Good. | 

Remainders are either Abſolute or Contingent. Abſolute, as a 
Leaſe for Years, with a Remainder to another in Fec-iimple, Fee- 
tail, Gc. ® Contingent, where the Eſtate is limited to take Place 12 » Rep. 26. 

Futuro, upon a dubious and uncertain Event; or where a particular 1 . 
Eſtate, which doth Support a Remainder, may, or may not, Deter- e 
mine before the Remainder may Commence : Ther the Remainder 
doth not veſt forthwith, but d:pendeth on Contingency, As in the 

* Caſe above-mentioned where a L.caſe is made to one for Life, the Re- 
mainder to the Right Heirs of 7. S. This Remainder is Good upon 
Contingency, that is, if Leſſee for Life ſurvives J. F. or elſe not. 
For J. F. hath no Heir whilſt he is alive. 

o prevent the Diſappointing Contingent Eſtates, the P Common Wentr. 189. 
Way of Conveyancing was to make a Feoffment, Gc. to the Uſe of 
J. F. for Life, Remainder to the Uſe of the Feofftees for the Life of 
7. F. and fo on for Contingent Remainders. Yet the more modern 
Way is to make the firſt Eſtate only for Years. In both Caſes He that — 
hath the firſt Eſtate cannot deſtroy the Remainder. | See the 19 Car. 2. 
chap. 6. 6 Ann. chap. 18. In an Eſtate for Life, ſupra. Alſo fee a- 
gain 10 6 11]/. 3. chap. 16. prout ſupra.] 


Note, That there is a Difference betwixt a Oautiugent Remainder 
and an Executory Deviſe. For in all Caſes of Executory Deviſes 
The Eſtates Diſcend until the Contingencies happen, and nothing is 


veſted till then in the Executory Deviſee, whereas a Remainder is an 
Eſtate veſted. 


XIX. An Eſtate in Recerſion, (from Reverto to Return) is the Of an Eſtate 
4 Reſidue of the Eſtate left in the Grantor after ſome particular E- Is: 
ſtate granted away, always Continuing in Him that granted the parti- 142. b. 
cular Eſtate ; or where the particular Eſtate is derived out of his E- 
ſtate. As in a Gift in Tail, the Reverſion of the Fec- ſimple is in the 
Donor; in a Leaſe for Life, or for Years, the Reverſion is in the Leſ- 
ſor. It one has a Leaſe for Twenty Years and Leaſeth out Ten of 
thoſe Years, a Reverſion is in this ſecond Leſſor, as well as in the firſt 
that Granted the 'Twenty Years. A Reverfion alſo may Commence 
after a Remainder, where one diſpoſeth of a leſs Eſtate than that 
whereof He was ſeiſed at the Time of ſuch Diſpoſition. 
The Reverſion expectant upon an Fſtate-tail is of r no Account in * :Inft. 73.4. 
Law; becauſe it may be cut off by Fine and Recovery; and there- 
fore a Reverſion upon an Eſtate-tail is no © Aﬀets. Otherwiſe it is © 5 Rep. 58. 
of a Reverſion on an Eſtate for Life or Years. 
The Poſſeſſion of the t Tenant does preſerve the Reverſion in the Iaſt. 324 b 
Donor or Leſſor; and conſequently the Rents and Services due to 
them. 
There was no Reverſion or Remainders upon Eſtates in * Tail at vlaſt. 327. 
Common Law. [See of Fftates in Tail, ſupra.] | = 
By the Common Law no Grantee or Aſſignee of,a Reverſion, could 


take Advantage of any Condition or Covenant broken by the Lellees 
of the ſame Lands. But now © \ 


6 
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1. There muſt be a Particular Eſtate precedent made at the ſame 
b iRep. 66, Time, that the Remainder may depend on it. 2. h The particular 
ab ba Eſtate muſt Continue when the Remainder ſhall veſt ; and the Re- 
| Inft 378.a, Mainder muſt Commence in Poſſeſſion, at the very Time the particu- 

lar Eſtate endeth; for there muſt not be a mean between Them. | But 
| ſee the 10G 11 IV. z. chap. 16.) 3. The Remainder muſt paſs out 

of the Leſſor Executed or Executory at the Time of the Poſſeſſion ta- 
Lit. 720, ken by the particular Tenant; i but it cannot Depend upon a Matter 
727, 2223. ex poſt fatto; as where there is an Eſtate-tail, with Condition, That 


1 983 if the Tenant in Tail Aliens in Fee, Fee-tail, &c. then the Eſtate to 


Plowd. 25, Ceaſe and the Land to remain to another. This is a Void Remain- 


&c. 35- der; becauſe The Alienation Veſts the Eſtate in the Alienee, or elſe 
31. in the Donor. A Remainner may Depend upon a Condition that is 
not Repugnant or Againſt Law, and then it will paſs either Execu- 
t Rep. ff. ted or Executory. 4. The Perſon to whom the Remainder is limi- 


3 Rep. 20. ted muſt be capable at the Time it was Created, or elſe k by Com 


r Inſt. 378. a. mon Poſſibility, or i Potentid propinqud to be thereof capable du- 


ring the particular Eſtate, Therefore Leſſe for Life, or Years, Re- 
mainder to the Right Heirs of F. &. is Good; for by Common Poſſibi- 
lity 7. S. may Die during the Life of the particular Tenant : But if 
the Tenant, or Leſſee for Life or Years dieth, living F. S. The Re- 
mainder is become void, becauſe there is no Perſon capable to take 
at that Time. But a Remainder to the firſt Begotten Son of J. F. 
(in General Terms) born during the particular Eſtate, is Good, If 
the Remainder had been Limited in particular by Name of Baptiſm 
and Surname, it had not been Good, if he was not i Eſſe; for it 
was Potentia remota, and not probable that J. S. ſhould have a Son 
of that Name. [See the 10 & 11 V. z. chap. 16. For Enabling 
Poſthumous Children to take Eſtates, as if Born in their Father's 
Life-time, by Way of Remainder, 6c.] 5. The Thing whereof a 
Remainder ſhall be Created muſt be 72 Efſe, before and at the 


Time of the Appointment and Creation thereof, elſe the Remain- 


der is void. As if I Grant a Rent out of my Land, the Remain- 
der in Fee; this Remainder is void, becauſe the Rent was not 17: 

Efſe before. | 
An Eſtate at Will is not ſuch a particular Eſtate whereon a Re- 
mmainder may Depend. One may make a Leaſe for 7ears to One, 
1 x Rep. 153. To long as he ſhall live of thoſe Years, I Remainder to another for 
2 Roll. Abr. the Reſt of the Years. But he cannot give a Term for Years to one 
ak for Life, or ſo long as he ſhall Live, and after the Expiration of the 
ſaid Term, Remainder to another during the Reſidue of the Term. 
becauſe the Term is expired by the Death of Him that had it for 
Life; and the Leſſor has no Eſtate remaining in Him to diſpoſe of. 

| [See of an ſtate for Nears, ſupra.] . ee 
= 8 Rep. 94. But ina m Deoiſe, or laſt Will and Teſtament, a Leaſe for Years. 


of may be given to one for Life, or ſo long as He ſhall live, and after 


610, &, to another for the Reſidue of the ſaid Term; for in this Caſe the In- 
tent of the Teſtator (which is to be follow'd in Deoiſes) may take 

Effect by Way of Executory Deviſe; tho not by Way of Remain- 

der. Vet one mult take Care not to Deviſe a Term for Years in 

Tail, with Remainder over to raiſe a Perpetuity. For the Law ab- 

hors Perpetuities, and will not admit of a Deoiſe to exceed the De- 

viſe in Matthew Manning's Caſe, 8 Rep. 94. ot 
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Ch. 1. Laws of England. 151 
"Io No Remainder can be of a Chattel n Perſonal ; as to give my " Noy's | 
*X Study of Books to one for Life or Years, Remainder to another. But eng 31399, 3 
? if I had given the Uſe of my Books to one for Life, and then thoſe | 
Books to another, it would have been Good. 
Remainders are either Abſolute or Contingent. Abſolute, as a 
Leaſe for Years, with a Remainder to another in Fec-{iimple, Fee- 
tail, Gc. ® Contingent, where the Eſtate is limited to take Place 12 * 3 Rep. 25. 
futuro, upon a dubious and uncertain Event; or where a particular 1 5 ö 
Eſtate, which doth Support a Remainder, may, or may not, Deter- fs 
mine before the Remainder may Commence : 'Ther. the Remainder 
doth not veſt forthwith, but dependeth on Contingency, As in the 
« Caſe above-mentioned where a Leaſe is made to one for Life, the Re- 
mainder to the Right Heirs of F. S. This Remainder is Good upon 
Contingency, that is, if Leſſee for Life ſurvives J. S. or elſe not. 
For J. F. hath no Heir whilſt he is alive. 
Jo prevent the Diſappointing Contingent Eſtates, the Pp Common *:Ventr.18g, 
Way of Conveyancing was to make a Feoffment, Gc. to the Uſe of 
J. F. for Life, Remainder to the Uſe of the Feoffees for the Life of 
7. F. and ſo on for Contingent Remainders. Yet the more modern 
Way is to make the firſt Eſtate only for Years. - In both Caſes He that — 
hath the firſt Eſtate cannot deſtroy the Remainder. | See the 19 Car. 2. 
chap. 6. 6 Ann. chap. 18. In an Eſtate for Life, ſupra. Allo ſee a- 
gain 10(FT 11 L. 3. chap. 16. prout ſupra. 


A. ” k) * 


Note, That there is a Difference betwixt a Contingent Remainder 
> and an Executory Deviſe, For in all Caſes of Executory Deviſes 
Phe Eſtates Diſcend until the Contingencies happen, and nothing is 
> veſted till then in the Executory Deviſee, whereas a Remainder is an 
XZ Eſtate veſted. |; | 


XIX. An Eſtate in Recerſion, (from Reverto to Return) is the Of an Eftate 
$ 4 Reſidue of the Eſtate left in the Grantor after ſome particular E- deb. 
ſtate granted away, always Continuing in Him that granted the parti- 142. b. 
5H cular Eſtate ; or where the particular Eſtate-is derived out of his E- 
| ſtate. As in a Gift in Tail, the Reverſion of the Fee-{imple is in the 
Donor; in a Leaſe for Life, or for Years, the Reverſion is in the Leſ- . 
> for. It one has a Leaſe for Twenty Years and Leaſeth out Ten of 
> thoſe Years, a Reverſion is in this ſecond Leſſor, as well as in the firſt 

that Granted the Twenty Years. A Reverſion alſo may Commence 
after a Remainder, where one diſpoſeth of a leſs Eſtate than that 
©"? whereof He was ſeiſed at the Time of ſuch Diſpoſition. | 
The Reverſion expectant upon an Fſtate-tail is of r no Account in * laſt. 173.4. 
> Law; becauſe it may be cut off by Fine and Recovery; and there- 
fore a Reverſion upon an Eſtate-tail is no ſ Aſſets. Otherwiſe it is © 5 Rep. 58. 
of a Reverſion on an Eſtate for Life or Years. 
5 The Poſſeſſion of the © Tenant does preſerve the Reverſion in the * Iaſt. 324 b 
' = Donor or Leſſor; and conſequently the Rents and Services due to | 
| tnem. 


There was no Reverſion or Remainders upon Eſtates in u Tail at »ya@t.z27.2. 


» < L rY e 
c 


; Common Law. [See of Fftates in Tail, ſupra.] 

£ i By the Common Law no Grantee or Aſſignee of a Reverſion, could 
- © take Advantage of any Condition or Covenant broken by the Leſſees 
, | of the ſame Lands. But now 
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Y 1 Inft. 20.2. 


2 1 Inſt. 9. 


W 
Of Dignity. 


Of 43 
ſons. 


2 2Inft. 29. 
3loft 155, 


An Inſtitute of the 


By the 32 H. 8. chap. 34. Grantees of Reverſions may take Advan- 


tage of Conditions and Covenants againſt Leſſees of the ſame Lands, 


as fully as the Lefſors, their Heirs or Succeſſors might have done. 
Leſſes alſo may have the like Remedies againſt the Grantees of Re- 
verſions, &c. | See the Expoſition of this Statute, 1 Inſt. 215. 4. & b.] 

See the 19 Car. 2. chap. 6. 6 Ann. chap. 18. in Eſtate for Life, 


ſupra.] | 2 


CHAT, I. 


The Second Diviſion of Eſtates in Lands, Tenements, 
or Hereditaments, (viz.) Into Eſtates Corporeal and 
Incorporeal. And therein of Dignities, Advowſons, 
Tithes, Tenures and Services, Annuities, Commons, 


Ways, Multure of a Mill, Corodies and Penſions, 
Offices, Franchiſes, Privileges. 


Statcs are either * Corporeal or Incorporeal, Corporeal, as Houſes 
and Lands, which may be touched or handled. Theſe are pro- 
perly called Lands and Tenements, becauſe they are held of ſome 
Lord by ſome Service or other. Jacorporeal, which cannot be touch'd 
or handled; but are only Y Rights iſſuing out of Corporeal Inheritan- 
ces, or concerning Them, or annexed to, or Exerciſeable with in the 
ſame. As Dignities, Advowſons, Tithes, Tenures and Services, Au- 
nuities, Commons, Ways, Multure of a Mill, Corodies or Penſioms, 
Offices, Franchiſes, Privileges. 'Theſe may be comprehended under 
the Word Hereditaments, and are conveyed by 2 Deed only, and 
without any Livery and Seifin, or other Ceremony. [See of Grants, 
chap. 3. infra.] 

Reverſions and Remainders are not Things Incorporeal in their own 
Nature; but are ſo called, becauſe They are Eſtates in Expectancy 
only. 'They are a preſent Intereſt, yet ſtand in a Degree removed 
from the Poſſeſſion till the particular Eſtate is Determined. However 
of 'Theſe I have already ſpoken in the laſt Chapter. 


. A 510 is a Title of Nobility. [See of the Nobility, Book 1. 
chap. 4. . 


II. Concerning Advowwſons it will be neceſſary to know, 1. What 
is a Bene ſice; and then 2. What is an Adovwſon, and how Divided. 
3. How an Adoowſon may Lapſe. 4. How it may be gain d by Uſur- 

ation. 
7 1. A* Benefice is any Eccleſiaſtical Dignity, Promotion, or Spirt- 
tual Living whatſoever. All Church Preferments are Benefices. | See 
13 Rich. 2. Stat. 2. chap. 2. concerning Biſhopricks.] They muſt be 
given for Life, not for Years or at Will. | 
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Deaneries, Archdeaconries, Prebends, &c. are Bencftices with Cure 

of Souls, tho' not comprehended as Benefices with Cure of Souls; 

within the Statute of Refedency, (iz,) the 21 H. 8. chap. 13. But 

according to a more ſtrict and proper Acceptation, Benefices are Re- 

Fories and Vicarages, A Rettory or Parſer is a Church endow- 

ed with a Houſe, Glebe, Tithes, 6c. Some Rectories have a Cure of 

Souls annexed to Them, and ſome have no Cure of Souls. Theſe 


are called Siuc-Cures, as when the Church is fallen down, and the 


Pariſh becomes deſtitute of Pariſhioners, or where the Rectors have 
Vicars under Them. A F7caraze is a Benefice where ſome or all of 
the Tithes arc Impropriate. [See of Parſors, Appropriations and 


* Picars, Book 1. chap. 3.] 


2. An b Adovowſon (Advocatio, Tus Patronatis) is a Right of Pre- Finch 133. 
ſentation or Collation to a Church: The Nomination was Originally, 10 59855 
in the Biſhop of the Dioceſe, but granted afterwards by Him to the 
Patrons (either as Founders or Benefactors to the Church) reſerving a 


Right to Himſelf of Approving the Perſon preſented to Him. So 


that now Patrons have as abſolute © Ownerſhip and Propriety in the ep. & Stud. 
Advowſon or Right of Preſentation, as they have in their Lands; it Dial. i. 
being of a 4 Temporal Nature, and a Lay Fee. It may be Granted 16. 26, & 

by Deed or Teſtament, and it is Aeta in the Hands of Heirs or Exc- 4 laſt. 23, 


cutors. And it ay lie in f Tenure; for a Cm mon Perſon may give 646. 


it to Hold of Him. 1 


There may be 8 Advocatio Medietatis Eccleſiæ, and Medietas Ad- * 1 1oft.17 b. 
wocationts i. e. an Adpotuſon of the Moiety of the Church, and a '** 
Moiety of the 4dvowſor. An Advowſon of the Moiety, is where there 
are ſeveral Patrons, and two ſeyeral Incumbents in one Church; the 
one of the one Moiety, the other of the other Moiety; and one Part; 
as well of the Church, as of the 'Town, allotted to the one, and 
the other Part thereof to the other. Ihe Moiety of the Advowſort 
is, where two muſt joyn in the Preſentation, and where there is but 
one Incumbent; as where there are two Coparceners. And tho' they 
agree to preſent by Turns, yet each of them hath but the Moiety of 
the Church. [See of an Eftate in Coparcenary, chap. 1. ſupra.] 

This is the Deſcription of an Advowſon. 5 

Advowſons are Divided thus. Advowſons are of Two Rinde, 

h Appendant and in Groſs. 1. Appendant is a Right of Preſentation Lit. 164. 
dependant upon a Manor, Lands, or 'Tenements; and does paſs in a Inſt. 121. b. 
Grant of the Manor as an i Incident, without ſaying, With the Ap. i; Tag. 11.4. 
pendants or Appurtenances thereunto) belonging. But in Caſe of zo. a. 

the King, tho' with the Appurtenances is ad * x an Advowſon will 1e Rep. 63 
not paſs without expreſs mention of it; [See the 17 Ed. 2. chap. 15.] 


2. In Groſs, is a Right ſubſiſting by it ſelf; belonging to a k Per- £,1oft.120.b, 


fon, and not to a Manor, Lands, &c. So that when an Advowſon 121.b. 122. a. 
Appendant is ſevered by Deed or Will from the Corporeal Inheri- | 


8 to which it was Appendant, then it becomes an Advowſon in 
Groſs. 


Again, Advowſons are either Preſertative, Cullative or Do- 
native. © 


1. An Advowſon | Preſcntative is, where the Patron does preſent 11 Inſſ. 120.8 
or offer his Clerk to the Biſhop of the Dioceſe, to be inſtituted in his 
Church, as hath been obſerved, [ See of Preſentation, Book 1. chap. 3, 4:92 
X x an 


* 
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3 


and 1 Georg: chap. 10. Concerning the Patronage of ſome Augment- 
ed Cures. | 


This may be done either by Word or Writing. The King may 
preſent by Word, or in Writing under any Scal ; who otherwiſe can- 
not do any Legal Act but by Matter of Record. But where an Ag- 
gregate Corporation doth preſent, it muſt be under Scal. The Pre- 


*r.n.g. ſentation to a m Vicarage doth of Common Right belong to the Par- 
33. b. 34. b. ſon. If a Femme Covert hath Title to Preſent, the Preſentation muſt 


be by Husband and Wife, and in both their Names, except in the 
Caſe of the Queen Conſort. | 
And if a Feme Covert is ſeiſed of an Advowſon, and the Church 
" 1Inft. 1202. becometh void, and the Wife n dieth, the Husband ſhall preſent to 


* F.N.B 33. . 
1 Inſt. 15 b. the Advowſon. »A Guardian by Socage or by Nurture, cannot pre- 


89. a. 246. a, ſent to a vacant Living in Right of the Heir, or in his Name, be- 


3 Inſt. 156. cauſe he can make no Benefit of it, or Account for it; tho' it is 
*Cro. og. ſometimes practis d, and made Good by Time. Therefore the Infant 
ſhall preſent of whatſoever Age. If a Common Patron preſents firſt 
one Clerk, and then Another, the Biſhop may Inſtitute which he 
” 2 Roll. Abr. pleaſes; P unleſs He Revokes the Preſcntation of one of them before 
44 Ling = is Admitted by the Biſhop. If there is a Right of Nomination in 
FN.B. 634. one, and a Right of Preſentation in another, to the ſame Benefice; 
TE.N.B.33. He that has the Right of 4 Nomination is the True Patron, and the 
other is obliged to preſent the Clerk which is Nominated. If one 
that hath a 'Turn preſents his Clerk, and he is Admitted, Inſtituted, 
and Inducted, but he doth not read the Thirty-nine Articles, 6c. 


1 ſe $06: r This ſhall not be accounted his Turn, becauſe the Admiſſion, Inſti- 
2 RON. I, 


247, 348, tution, and Induction, are void. [See How One may Ceaſe to be a 
Parſon or Vicar, Book 1. chap. 3.|] Otherwiſe, if He was deprived 
for a Crime. If the Preſentation bears Date whilſt the Church is Full 
of Another Clerk, it is void. | 

A Deacon may be Preſented; but He muſt be made a Prieſt before 
He can be Inſtituted. A Patron cannot preſent Himſelf; but he may 
5 ray to be Admitted by the Ordinary; and if Admitted, it is valid. 
' Davis 7% © A Dean and Chapter cannot preſent the Dean, nor Maſter and Fel- 

348. TJows the Maſter. 
* Rep. 6, The Patron mult preſent within © Six Calendar Months, after the 
1 363. Avoidance of the Church. It is not ſufficient that the Preſentation 
2 Cro 166, bears Date within the Six Months. And if the Biſhop u Refwſes to 
yl e Admit the Clerk Preſented, He muſt give Notice of his Refuſal, 
354, 363. with the Cauſe of it forthwith. [See of Preſentation, Tit. Parſon, 
: Book 1. chap. 3.] And on ſuch Notice, the Patron muſt Preſent ano- 


ther Clerk within the Six Months from the Avoidance, if he thinks | 


the Exceptions againſt his firſt Clerk are ſufficient Cauſes of Refuſal. 
Otherwiſe He may bring his 2 Impedit againſt the Biſhop. But 
it is ſaid, That a Spiritual Perſon ought not to have any Notice upon 
Refuſal of his Clerk, eſpecially for Want of Learning. If the Church 
becomes Void by the AN of God, as Death; or by Creation, or Ceſ- 
ſiou of the laſt Incumbent, or otherwiſe by the Act of the Incumbent ; 


and to Preſent within Six Months after. But if it becomes void by 
4 Deprivation by the Cauou Law, or Reſignation, the Patron muſt 
F. N. B. 35 11 F 6 2 — 2 0 9 . 
have Notice from the Ordinary, and then He muſt Preſent within Six 
4 185 5 Mäonths 
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Months after that Notice. For the Church was void by the At of 
the Ordinary. [See of Lapſe, poſt.) If a Church becomes Y Liti- * > Roll. Abr. 
gious hy the Preſentation of two ſeveral Patrons of their Clerks to a 354 85. 
void Church, within the Six Months, the Biſhop may ſuſpend the 
Admitting the one Clerk or the other; and ſuffer Lapſe to incur 
without Awarding a Ju Patronatns. But upon Requeſt of either 
Party, Patron, or Clerk, He muſt award it ; and then if he admits 
the Clerk according to the Verdict found, and Certificate of the Com- 
miſſioners, he ſecures himſelf from being a Diſturber; tho' the Right 
in a Oyare Impedit is found for the other. The Biſhop may award 

it if one Patron only Preſents, and aſſign Commiſſtoners to Inquire 
into his Title. By which you may apprehend, That a 7 Patro- 
natus is a Commiſſion granted by the Biſhop to ſome Perſons to In- 
quire who is the Righful Patron. But if the Biſhop delays the Pa- 
tron upon his Preſentation, by Deferring to Examine his Clerk, Ge. 
he may ſue his Quare Impedit, and thereupon a Writ of Ne Admit- 
tas to the Biſhop, within the Six Months. And then if the Biſhop 
after the Receipt of ſuch Writ, admits the Clerk of any other Per- 
ſon, for whom it is ſo found in a Fare Patronatus, the 'True Patron 
may have a Qare Incumbravit againſt the Biſhop, and recover the 
—_— with Damages. [See the Catalogue of Writs, Book 4. 
chap. 1. 

But it is to be obſerved, That as to Advowſons, or Right of Pre- 
ſentation, the Ring has his Prerogative. ' He hath the 2 Supreme : De. & Stud. 
Right of Patronage of all the Benefices in England. [Sce of the Bil 2. 
King, Book 1. chap. 2.] So that he may Preſent by Lapſe, or upon x N. 3 b. 
Forfeitures by Attainder, Simony, Outlawry. He hath Right. to 
preſent to all the Dignities and Benefices of the Advowſon of Arch- 
biſhops and Biſhops during the Vacancy of the Sces; not only after 
the Seiſure of the Temporalitics, but after the Death of the Archbiſhop 
or Biſhop ; and altho' the 'Temporalities are reſtored to the ſucceed- 
ing Biſhop. [See again Book 1. chap. 2. and ſee 14 Fd. 3. chap. 5.] 

And if a Church belonging to the Patronage of a Biſhop becomes 

void, and the Biſhop Collates, and Dies before Inſtallment or Induc- 

tion, the à King ſhall preſent. Upon the Promotion of a Clerk to a *F.N. B. 34, 
b Biſhoprick. in England or Ireland, (tho' the Dignities or Benefices 08156. 
lay in Eugland or Ireland,) the King hath Right to preſent to ſuch » + att. 7 56, 
Dignities or Benefices (except Donatives,) as the Perſon was poſſeſſed 357. 

of before ſuch Promotion; and altho' He Grants Him a Diſpenſation 7 8 90 
to hold that Church in Commendam for Years; © unleſs the Com- Show. Caſes 
mendatory Dies, or Reſigns, during that Term. [See of a Commen- Bt, 
dam, Title Parſon, Book 1. chap. z.] yer 228, 
In his Right alſo the Lord Chancellor, or he of the Great 


Seal may preſent to the Benefices belonging to the King in Right of 

his Crown, under the Value of d Twenty Marks in the King's Book F. N. B. 35. 
of Firſt-Fruits and Tenths. But the Uſe is, That the Lord Chancel- 

lor, (5c. preſents to Livings of and under © Twenty Pounds; tho the « Hob 214. 
King may preſent to them if He pleaſes. See Of the Lord Chancel- 

lor, Book 4. chap. 1.] And when the King does preſent at any Time 

to a Church, and his Clerk is Inſtituted, yet before f Induction the * 6 Rep. 29. 
King may revoke his Preſentation ; or if He preſents another, it is a 1% 344d: 
Revocation in Law, if the Preſentation was not obtained by Fraud. 333. 
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Therefore if the King's Clerk is Inſtituted, and Dies before Induc- 
tion, the King's Turn is not ſerved. By Inſtitution a Church Preſen- 
i aig tative is full againſt a Common Perſon, but not againſt the King till 
; Rem 68 8 Induction, if the King hath a Right to preſent. See of [zftitntion- 
 1Inſt. 119b. and Induction, Book 1. chap. 3. and of Lapſe and Uſwrpation, infra.) 
2 Roll. Abr. 2, An Advowſon Collative, is that Advowſon which is lodged4n 
88 the Biſhop ; for Collation is the giving of a Benefice by a Biſhop, when 
He is the Original Patron thereof, or He gains a Right by Lapſe, 
Inſtitution is given by the Biſhop upon a Preſentation of a Patron; 
but Collation here is an immediate Inſtitution, becauſe the Biſhop am 
is both Patron and Ordinary. Inſtitution and Collation are in Effect 
(tor the moſt Part) the ſame; and are 'Terms made Uſe of to Di- 
ſtinguiſn the Perſons who have the Power to beſtow the Benefice. 
[But where they differ, ſec of Lapſe and Uſurpation, infra. 

3. An Advowſon Donatide is, when the King, or other Patron (in 
whom the Advowſon of the Church is Lodged) Docs by a ſingle Do- 
nation in Writing put the Clerk into Poſſeſſion without Preſentation, 
Inſtitution of Induction. If the Clerk is Diſturbed the Patron may 
have a Ouare Impedit ; but if the Patron of a Donative will not No- 

b 1Inft.344.2. Minate a Clerk, there can be no Lapſe, h except it be ſpecially pro- 
Yelv. 61. vided for in the Foundation. Yet the Biſhop may compel him to 
Nominate a Clerk by Eccleſiaſtical Cenſures. For tho' the Church 
is exempted from the Power of the Ordinary, the Patron is not ex- 
empted. Donatives are either of Churches Parochial, Chapels, Pre- 
bends, Gc. and may be exempt from all ordinary Juriſdiction; fo | 
that the Ordinary cannot viſit them, and conſequently cannot de- 
mand Procurations. But ſee concerning Donatides 1 Georg. chap. 
10, For Augmenting the Maintenance of the Poor Clergy. The 
Patron may appoint Commiſſioners to viſit for Him. The Patron 
and Incumbent may Charge the Glebe to bind the Succeſlors. The 
Incumbent may reſign to the Patron. But if the True Patron of a 
Church or Chapel Donative doth once preſent to the Ordinary, and 
his Clerk is Admitted and Inſtituted, it becomes a Church Preſenta- 
tive, and ſhall never have the Privilege of a Donative afterwards, 
Yet if a Stranger preſents to ſuch a Donative, and Inſtitution is gi- 
ven, All is void. [Sce of the Pozrer of the King in Church Affairs, 
Book 1. chap. 2. and again the 1 Georg. chap. 0) 8 
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Statutes concerning Adwvouſons Preſentative, Collative, -# 
or Donative. 1 


By the Common Law no one could Recover Damages for the n 
Loſs of the Preſentation. But now. = + 

By Weſt. 2. chap. 5. or 13 Ed. 1. When fix Months paſs hanging a 
Quare Impedit, or A/ize of Darrein Preſentment, by the Diſturbance 27 
of any one, ſo that the Biſhop hath a Right to preſent by Lapſe, the WO 54 
Perſon ſhall recover Damages by Two Tears full Value of the Church, S of 
if he loſe his Preſentation. Otherwiſe, if He recovers His Preſen- 7 
tation within the Six Months, Damages ſhall be given to Half a WW" te 


Year's Value only. [See the 2 Inſt. 362, 363.] 
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bled Damages; or have 
Faid, That the Value of the Church ſhall be reckon'd only accor- 


Forfeiture of double the Value of one Year's Profit of ſuch Spiritual 
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So that the Patron _— either loſe his Preſentation, and have dou- 
is Preſentation with ſingle Damages. It is 


ding to the King's Books, and not according to the Real Value. 
y this Statute Damages are not given to the! King, becauſe He i lost. 36: 


tannot loſe His Preſentation. But in all Cafes the "T'hree ordinary 6 Rep. 48, 


Points inquirable on this Statute are, f. If the Church be full, and“ * 
if ſo, by whoſe Preſentation. 2. The yearly Value of the Church. 
3. If fix Months paſs'd after the Avoidance. [See of Adoomnſor Pre- 
ſentative, ante. ; | 

By the 31 El:z. chap. 6. (Entituled, An Act againſt Abuſes in A- 
lection of Scholars, and Preſentation to Benefices.) Ihe Penalty and 
Promotion, for Preſenting or Collatins to a Benefice for Reward, or 
Corrupt Conſideration, and the Diſability of the Perſon accepting 
any ſuch Benefice, &c. of enjoying the ſame, and the Right of the 
Crown to Preſent for that Turn, as alſo the Penalty of double the 
Value of one Year's Profit for Corrupt Reſigning or Exchanging any 
Benefice with Cure of Souls, 6c. is at large ſet forth. [See the Ex- 


poſition of this Act 1 Inſt. 120. a. 3 Iuſt. 153, 154, 155, 156.] 


The k King himſelf cannot Preſent the diſabled Perſon to that « , 1,6. 
Church; neither can the Patron of a Donative Grant it to the 120. a. 
ſame Clerk. 

But it is to be obſerved, That ! General Bonds of Reſignation up- 2 Cro. 248, 
on Notice, in order to the Procuring a Benefice are allowed, notwith- ; Co. 180 
ſtanding this Statute ; becauſe there doth not appear a Corruption or Bur ſee the 
Simoniacal Contract in the Condition; and becauſe a Man may bind ee in 
himſelf to Reſign upon good and valuable Reaſons, as in Caſe of 24 Pag“ 
Plurality or Non-Reſidence, or when the Patron's Son is at Age, and Vasen a- 
Qualified to take the Benefice. But if it had been for a Leaſe of Sint Sans, 
the Glebe or 'Tithes, or Sum of Money, that had been within the 
Statute. 


By the 1 W. & M. chap. 16. After the Death of a Perſon Simo- 
niacally promoted to any Benefice, the Offence or Contratt of Simony 
ſhall not be alledged to the Prejudice of any other Patron innocent 
of Simony, or of his Clerk ; unleſs the Perſon Simoniacally promoted, 
or His Patron were convicted of ſuch Offence, in the Life-time of 


the Simoniack Perſon. 


If the Guilty Patron doth preſent another Clerk upon the De- 
ceaſe of the former, the Simony upon the firſt Preſentation, may be 


alledg'd both againſt the Guilty Patron, and his ſecond Clerk, 
though Innocent. | 


By the 1 W. & M. chap. 26. 12 Ann. ſeſſ. 2. chap. 14. If a Pa- 


tron 3s a Papiſt Convitt, or refuſes to make and ſubſcribe the Decla- 
ration mentioned 1 W. & M. chap. 26. All Preſentations or Grant. 


of Avoidances are null and void, and one of the Univerſities ſhall 
Preſent. 9550 the 7 Ar. chap. 18. Concerning Coparceners, Joyn- 

tenauts and Tenants in Common. ] - 
By the 12 Ann. ſeſſ. 2. chap. 12. If any Perſon ſhall for any Re- 
ward, &c. in his own Name, or the Name of any other Perſon, Take 
or 


24 Part 399, . 


ah. 


AI Inſtitute of the Book II. 


m Dr. & Stud. 
Dial. 2 


I Inſt. 135. b. 
Cont. Hob. 


242. 


2 Roll. Abr. 


521, 


n Dr. & Stud. 
Dial. z. ch. 3 1. 


4 Rep. 75, 


76. 


HEE 3,2 
2 Inſt. 632. 


 P 2 Roll Abr. 
369. 

q Ne. &Strud, 
Dial. z. ch 36. 
2 Inſt. 273 
2 Roll. Abr. 


350, 367. 


or Accept the next Avoidance of, or Preſentation to, a Benefice with 
Cure of Souls, Dignity, &c. and ſhall be preſented thereto, every 
ſuch Preſentation ſhall be void; and ſuch Agreement deemed a Simo- 
niacal Contratt; and the Crown may Preſent for that Time, &c. 


This Act Reſtrains only Thoſe that are to be Preſented to the 
next Avoidance of the Living, and that upon Purchaſe only, &c. 
not Laymen, or thoſe of the Clergy that are not to be Preſented to 
the Benefice. 

[See the 10 A477. chap. 11. For Building Fifty New Churches in 
London, &c. 1 Georg. chap, 10. For Augmenting the Maintenance 
of the Poor Clergy. | | 

3. A Lapſe is a Title given to the Ordinary to Collate to a 
Church, by the Neglect of the Patron to Preſent to it within Six 


Months after Avoidance. Or a Lapſe is a Devolution of a Right of 


Preſenting from the Patron to the Biſhop; from the Biſhop to the 
Archbiſhop ; from the Archbiſhop to the King. The Term in which 
the Title by Lapſe Commences from one to the other ſucceſſively 
is Six Months, or Half a Year according to the ® Calendar, not ac- 
counting Twenty-eight Days to the Month, as in other Caſes ; be- 
cauſe this Computation is by the Eccleſiaſtical Law, and becauſe 
Tempus Semeſtre in the Statute of Meſt. 2. chap. 5. is intended of 
Half a Year; the whole Year containing 365 Days, which being di- 
vided, the half Year for the Patron to Preſent is 182 Days. The 
Day in which the Church becomes void, is not to be reckoned as 
Part of the Six Months. | 

I ſaid ® before, That where the Benefice is void by Death, Creati- 
on, or Ceſſion, the Patron muſt take Notice at his Peril; but in Caſe 
of. Reſignation or Deprivation by Canon Law, (not for any Tem- 
poral Crime, as Felony, (5c. or by Act of Parliament, except the Act 
requires it, as the 13 liz. chap. 12. 31 Elia. chap. 6. 3 & 4 Car. 4. 
chap. 4.) Notice ought to be given to the Patron directly by the Ordi- 
nary ; and from ſuch Notice only do the Six Months begin to give a 
Title by Lapſe. When a Clerk is ? Refuſed for Illiterature or ill 
Life, the Patron ought to have Notice that He may preſent another 
in due Time; but the Lapſe ſhall ſtill incur from Death, Ceſſion, or 
Creation. [See Haw One may ceaſe to be a Parſon, Book 1. chap. 3.] 
Notice is requiſite to give the Ordinary a Title by Lapſe. But as to 
others, the True Patron may loſe his Preſentation without Notice. 
For the True Patron is bound to take Notice of the Avoidance againſt 
p Strangers at his Peril. [See of Uſzrpation, infra.| But if a Patron 


preſents his Clerk before the Biſhop hath 4 Collated, tho' the Six 


Months are expired, yet the Preſentation is Good, and the Biſhop 
cannot take Advantage of the Lapſe. So if the Patron makes his 
Preſentation to the Biſhop before the Archbiſhop hath Collated ; tho 
Twelve Months are paſſed ſince the Vacancy. But if the Biſhop at- 
ter Twelve Months are expired, does Collate, this bars the Patron, 
but not the Archbiſhop; for He may have a Qare Impedit. If the 
Biſhop does not Collate to Benefices of His own Gift, they Lapſe at 
the End of Six Months to the Archbiſhop : And if the Archbiſhop 
does not Collate within Six Months to a Benefice of His own Gift, it 
lapſes to the King. If Title by Lapſe accrucs to the Biſhop, and He 
Dies, or is Tranſlated, before He takes Benefit of it, the Devolution 
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is to the Archbiſhop, as He is Guardian of the Spiritualtics. But if 
a Lapſe happens while the King hath the 'Temporaltics of the Bi- 
ſhop, the King ſhall have the Benefit of it. If Zapſe accrucs to the | 
Biſhop in a ? Metropolitical Viſitation, the Biſhop ſhall have Benefit of - Ron. Abt 
the Lapſe, and not the Archbiſhop; tho the Biſhop muſt preſent his 357, 367. 
Clerk to the Archbiſhop for Inſtitution, inſtead of Collating him. 

If a Qpare Impedit is brought when the Patronage of the Church 
is Litigious, and one Party doth recover againſt the other, if the Bi- as 
ſhop was not named in the Writ, and Six Months paſs while «Roll. Abr. 
the Suit is depending, Lapſe ſhall incur to the Biſhop, for there was 355 365,368. 
no Fault in Him. Therefore bring a Care Impedit as ſoon as may * 6 Rep. 52. 
be againſt the Biſhop, and name him in the Writ, and then neither 11 344 b. 
the Biſhop, Archbiſhop, or King, can take Benefit by Lapſe. But if j{;v. 208. 
the Patron within the Six Months brings a Ozare Tmpedit againſt the 
Biſhop, and then the Six Months Lapſe without any u Preſentation ' Hob. 270. 
by the Patron, Lapſe ſhall incur to the Biſhop. : 5 

By Preſentation and Inſtitution Lapſe is prevented, to the Inferior 
Ordinary, tho the Clerk is never Inducted. : : 

A Lapſe may incur againſt an * Infant or Feme Covert, if They *  Inft. 


: L do not preſent within Six Calendar Months. 246.8. - -: 


If the Biſhop is a) Diſturber, or the Church remains void above 2 ws 


Six Months by his Fault, there can be no Lapſe: ib. 
A Donative cannot Lapſe to the Ordinary, or to the King; as 1 Kol. 


Roll. Abr. 
hath been ſaid. [See of an Advowſor Donative, ſupra ; and the 369. : 
1 Georg. chap. 10.] 0 


F - 


The King hath a Prerogative as to Lapſe. 3 | | 
There is no Lapſe from the King. * He may take his own Time, * br. & Stud. 
ſo that the Patron cannot prefent — the King takes Advantage of 9g. 
the Lapſe. The King by are Impedit may recover His Preſentation, TR and. 
and remove any Clerk inducted into the Living without his Preſenta- 
tion, tho Eighteen Months are paſt, [See 17 Ed. 2. chap. 8. 1 Georg. 
chap. 10. Concerning Augmented Cutes. } But if the Patron preſents, ( 
and the Clerk is inſtituted and inducted, and then à Dies Incumbent, * 7,Rep. 28. 
or is Deprived, the King hath loſt his Title to preſent by Lapſe: For * * 


the King was to have the next Preſentation only, which cannot now 


be Reſtored to Him. But many will not allow the ſame Reaſon if 
the Incumbent Reſigus; becants it may be by Contrivance to Cheat 
the King of his Right. 1 
If the King preſents by Lapſe, when He had an b Original Title, * 6 Rep. 25. 
tho' the Clerk is inſtituted and inducted, yet the King may preſent 3 Koll Abr. 
another; becauſe the firſt Preſentation was void. — 


The King hath not only a Right of Preſenting to Churches which 


Lapſe to Him during His own Reign, but alſo to ſuch as Lapſed in 


a © former Reign, contrary to the appearing Senſe of the 25 Ed. 3. © 3 Cro. 355. 
Stat. 3. chap. 1. | . | 
4. Uſurpation is 4 when one that hath no Right Preſenteth to a * 1 Iaft. 
Church, and His Clerk is admitted and inſtituted into it, and hath 77. b. 
peaceable Poſſeſſion Six Months after Inſtitution, before a Cuare In- 
pedit is brought. An Uſurpation muſt Commence upon a © Preſen- * 6 Rep. 2g; 
tation, not a Collation; and is ſettled by Inſtitution Six Months be- 57, 244 
fore a Qare Impedit brought. . r 
By Collation the Church is not full, nor is Plenarty by Six Months 
upon Collation pleadable, but the Right Patron may bring his Writ 
OP CLE | 
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at any 'Time to remove the Perſon Collated; unleſs He is ſuch a Pa- 2 in 
tron that hath alſo a Right to Collate; for then againſt another Col- F- fo 
lating Patron, Plenarty by Collation is pleadable. A Preſentation I 
„afl. Which is f void in Law (as in the Caſe of Simony, or to a Church . Ne 
t20.%. that is full, &c. makes no Uſurpation againſt the Rightful 4 £* 
Patron. 3 I v 
86 Rep. 49. The © Fee of an Advowſon may be granted by Uſurpation, and not | | 
r Inſt. 344 only the Avoidance upon which the Uſurpation is made. So that fo 
— when the True Patron could not have a Care Impedit to Remove k 71 
| the Incumbent to gain the Poſſeſſion, He was Driven to His Writ of 1 Bi 
Right of Advowſon to recover the Inheritance only. [But ſee the q fo 
7 Ann. chap. 18. poſt.) W 4 th 
> 2Rep.93) Hh If one preſents to a Church in Time of War, and upon it the p th 
Preſentee is Admitted and Inſtituted in Time of Peace, the Law re- : =y 
gards the Original Act; and the Preſentment and All that follows £ oa 
after is Void, and ſhall not put the Rightful Patron out of Poſ- 1 | 
ſeſſion. | ; A 
2 There can be no Uſurpation by preſenting to a | Douation, | D. 
5 The Prerogative of the King is, That tho' He may Uſurp upon i ſo! 
* 6Rep. 3% others, and gain the Inheritance of the Advowſon thereby; k yet no g = 
,—— vg upon the King, ſo as to gain the Inheritance of his 
2 Cro. 54 Advowſon; for that is Permanent, and in this Senſe Nullum Tempus 
occurrit Regi. — 
| & Ins 119. Inſtitution by Six Months before a Qpare Impedit brought, is a E 5 
oy "4 356. good Plenarty againſt a Common Perſon or Subject; but Plenarty is ==; 
not a Plea againſt the King till Six Months after Induction. But if T; 
"6 Rep-3% there is an Uſurpation upon the King by a m Compleat Plenarty by 
J aft. 354. b. Six Months after Induction, the Plenarty can only be pleaded againſt al 
2 Inſt 253, the King's Preſentation, for the Quiet of the Church. For He may KF 0 
3 - remove the Incumbent by due Courſe of Law and Judgment by Pr. 
Ouare Impedit (whether He claimeth in Right of the Crown, or in f ue” 
Right of a Subject) and then He may preſent. [See the 13 Rich. 2. we 
chap. 1.] For as to the King's Right no Time ſhall Prejudice Him. | fre 
Plenarty by Six Months after Inſtitution is a good Plea againſt the 1 | 
Qucen Conſort, tho' ſhe claims the Advowſon of the King's Endow- ; 417 
ment. But in this Caſe of Plenarty, if the Incumbent pleads the Pre- b | 
ſentment of a Stranger, Ogre If he ought not to ſhew, That the W 
Noy, Lifter Stranger had en Title, If the Incumbent was in Six Months after Cc 
ver. Camel. Inſtitution, by Preſentment of the Plaintif, or by Lapſe ; there He 1. 
need not ſhew Title. Da 
By Welt. 2. or 13 Ed. 1. chap. 5. If a Defendant alledgeth Ple- 95 : 
nmarty of the Church of His own Preſentation, the Plea ſhall not fail ont 
by Reaſon of the Plenarty, if the Writ be purchaſed within Six Ca- | Fii 
lendar Months, tho He doth not recover his Preſentation within the Ser 
Six Months. | 3 
| So that if the Rightful Patron brings his Writ toit hin Six Months, 5 
* 5 Rep. 49, it is maintainable by this Statute ; and if the Incumbent is ? named | E - 
£3 4 | | in ; 
5 i 8 and 
are 


N 2 Tempus Occurrit Regi. Lit. 178. 6 Rep. 49. 1 Inſt. 90. b. 118. 4. 294. b. 
2 Inſt. 495, 496. | | 4 
Kei inter Alios Acta, Alteri voceri non Debet, 6 Rep. 1,51; 2 Inſt. 513. 
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in the Writ, He may be removed; whereas Plenarty at any Time be- 
fore the Writ brought, was good at Common Law. 


* 


. The P King is not within this Clauſe of the Statute, where Ple- » 6 Rep 5:. 15 
. narty by the Space of Six Months is made a Bar to a Ouare Im- | «| 

8 pedit ; for the King ſhall not be concluded by ſuch General Wi. 
9 Words. 


Plenarty upon a Collation is not pleadable, as was intimated be- 
fore. And the Reaſon why Collation does not make a Plenarty, is; 
q becauſe then the Biſhop would be Judge in his own Cauſe. For the s Rep go. 
- Biſhop muſt Certify, Whether the Church is full or not; add there- 1 1% 344 b. 
fore the Biſhop's Collation on this Account is interpreted to be no more 208. 
than a Temporary Proviſion for Celebration of Divine Service, until 
the Patron does Preſent. | See more in the aforeſaid Statute concern- 4 
ing Heirs and Infants, Heirs of full Age, Feme Coverts, Eccleſiaſti- | ql 
cal Perſons ; and 6 Rep. 50.] | 


- By the 7 Ann. chap. 18. No Uſurpation upon any Avoidance ſhall we 
Diſplace the Eftate or Intereſt of any Perſon entituled to an Advou- WT | 
ſon, or Hinder him to Preſent upon the next Avoidance, or to main- Wy 
tain a Quare Impedit to gain the Poſſeſſion. WW: 


III. Of Tithes; 1, How Defined and Divided. 2. To whom Dye. Of Tiches. 
3. Of what Things due and payable, or not; and the Manner of 
paying what is Due. 4. How They may be Recovered, as alſo how 
Mortuaries and Penſions may be Recovered. 5. To what Publick IN 
x. ooh ſubject. 6. How may be Diſcharged for Payment of 17 
Ithes. | - rn 
I. Tithes (Diſmes, Decime) are the 'Tenth Part of the Increaſe i 
yearly ariſing from the Profits of Lands, Stocks upon Lands, and the | 
Induſtry of the Pariſhioner, payable for the Maintenance of a Pariſh 
Prieſt, by every one that hath Things Titheable, if He cannot ſhew A 
/  _ a Special Exemption. r They are an Eccleſiaſtical Inheritance, Colla- z Rep 4. "+4008 
; _ to the State of the Land, not iſſuing out of it, but Diſtin& v4 Rep. 13. 14 
rom it. | | 9 . 
They are of Three Kirds, - Predial, Perſonal, and Mix d. Pre- * x Inſt. 490, 1 5 
| dial e Predio) Thoſe that immediately ariſe from the Land, either 649. 656, e 
; by Manurance, or of its own Nature; as Grain of all Sorts, Hay, 4 | ee! if 
Wood, Fruits, Herbs, &c. Theſe are Due without Deducting the Wh 1 


Coſts, and are payable where 'They ariſe. Perſonal, ſuch as ariſe _ Wn 
only from the Labour and Induſtry of Man (other than Common 1 
Day-Labourers) being the Tenth of his clear Gains in his Trade 1 
or Profeſſion, after Charges deducted. [See the 2 & 3 Ed. 6, WAY 
chap. 13.0.7 G 8.] Theſe are paid where they are Due by Cuſtom 1 
uy but ſcarce paid any where in Eugland, unleſs for Mills, or 
Fiſh caught at Sea; and then payable where the Party hears Divine 
Service, and receives the Sacraments. Mix'd, Thoſe that ariſe not 
from the Ground, but from Cattle, and other 'Things that receive 
their Nouriſhment immediately from the Ground, as Colts, Calves, 
Pigs, Wool, Lambs, Milk and Cheeſe from Cows, Chickens or 
Eggs, Oc. and are payable where They ariſe. x 5 
Tithes with Regard to their Value are alſo Divided into Great 
and Small, Great Tithes are Corn, Hay, and Wood. Small Tithes 
are all other Predial 'Tithes beſides Corn, Hay and Wood, as oo 
Y thoſe 
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thoſe Tithes which are Perſonal and Mix d. Theſe ſmall Tithes 
ſometimes in the Endowments of Vicars are Comprehended under 
the Word Altaragium, as well as the Profits that ariſe from the Altar. 

* Roll e Cuſtom will make Wood and Hay a ſmall Tithe in the Endowment 

4,4 gy of a Vicarage, u or to paſs by the Word 4ltaragium. And the Ouan- 
tity will Turn a {mall Tithe into a great One, if the Pariſh is gene- 


rally ſown with it. And ſome Things may be Great or Small Tithes 


in regard of the Place, as Hops in Gardens are Small Tithes, and in 
Fields may be Great 'Tithes. 


2. To whom Due. The Maintenance of the Parochial Clergy is 


By the Glebe, which takes in the Houſe, By Offerings, By Tithes. 
All Tithes are Due of Common Right to the Parſon or Rector of 
the Pariſh where They ariſe ; but by Endowment or $4 yas prion 
« 2 Inſt. 64, They may become Due to the Vicar; and the * Parſon of one Pa- 
PYy 54% riſh may Preſcribe to have a Portion of Tithes ſeparately and divided 
Hob. 296. in the Pariſh of Another; probably becauſe the Lord of the Manor 
had part of his Eſtate lying in another Pariſh, and Oblig'd His Te— 
nants to pay Tithes, Gc. to the Church which He built within His 
Manor; or becauſe of ſome Grant by Parſon, Patron and Ordi- 
nary. 
it there was Any Land within ſuch Manor or Pariſh, which did 
not hold of the Lord who built the Church, or was Parcel of the 
Manor which Had no Church built in it, One might pay His Tithes 


to Any Church heretofore, eſpecially if it was ſo near that He could 


go thither to Hear Divine Service. But this was altered about the 
Year 1200 by the Council of Lateran. 
2 Rep. 43 No? Layman at this Day is capable of Tithes, or a Portion of 
11 Rep. 13, Tithes, but under the Statutes of Diſſolution of Religious Houſes, or 
14. by a Grant made by the Parſon, Patron and Ordinary before the 
Diſabling Statutes ; by Vertue whereof 'They may become 'Temporal 
Inheritances in the Hands of Laymen. 
If an 2 Impropriator, Parſon or Vicar Leaſeth his Glebe Lands, and 
1 Roll. Abr. does not Grant the Tithes thereof, the Farmer or Tenant, or Under- 
655. Tenant, ſhall pay Tithes to the Impropriator, Parſon or Vicar. And 
1 Gro. 161. if a Parſon ſows his Land, and ſells the Corn growing, the Buyer ſhall 
* 11 Rep. 14. pay the Tithes of it to the Parſon. ® But if a Parſon purchaſeth 
Lands in the ſame Pariſh whereof He is Parſon, and Leaſeth out His 
Tithes, He ſhall pay Tithes to the Parmer of Them. 
Rs A Vicar upon a General Endowment ſhall * not pay Tithes of His 
; Cro.. 4790, Glebe to the Parſon, if He keeps it in His own Hands. b So if a Vicar 
578,579, is endowed of all the ſmall Tithes ariſing within the Pariſh, He ſhall 
not have the ſmall Tithes ariſing upon the Glebe Lands of the Par- 
ſon, while 'They are in his own Hands ; otherwiſe if Glebe was in the 
Hands of a Tenant. But if the Endowment had been by Expreſs 
Words of the ſmall Tithes of the Glebe Land of the Parſonage, the 


FO ſhould pay Titnes to the Vicar, tho' the Glebe was in his own 
Hands. f 


211 Rep. 13, 


If a Pariſhioner ſows his Lands, and before Severance the Parſon 


dies, the Succeſſor ſhall have the Tithes, and all Profits from the 
Death of the laſt Incumbent. But if the Corn, Cc. is cut Down, the 


1 Executor 


* * 3 


*Eccleſia Decimas Eccleſia ſolvere non Debit, 1 Cro. 479. 
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Executor of the Parſon ſhall have the Tithes, tho' the Corn, Gc. 


not actually Tithed. ; 
© Extraparochial Tithes (as in ſeveral Foreſts; &c.) belong to the © Rep, 


King. For the Council of Lateran did not extend to them. [See 5 Rep. is. in 
Book 1. chap. 2. and 2 & 3 Ed. 6. chap: 13. 9. 3.] Comdry's 
2 Loft, 646. 


By the 28 H. 8. chap. 11. Fa Parſon ſows his Glebe and Dies, 641,651,652. 


the Executor. ſhall have the Corn ſown by his Teſtator. 4 Roll, Abe, 
1 Cr 0. 517, 


But He ſhall pay Tithe to the Succeſſor. 513. 
If the Glebe was in the Hands of a Tenant, and the Parſon dies 
after Severance of the Corn, and before Rent is duc: neither the 
Executor or Sueceſſor can claim the Rent, but the 'Venant may Re- 
tain it, and alſo the Crop; unleſs there was a ſpecial Covenant that 
the Tenant ſhould pay to the Patſon's Executor proportionably to 
the Rent for ſo much as He ſhould receive. | 


By the ſame Statute, Tithes and other Profits ariſing during Va- 
cancy, belong to the Succeſſor. [See 28 H. S. chap. 11. in Title Of 
Eſtates for Life, chap. 1. antea.| 


3. Of what Things Tithes are due and payable or not, and the 
Manner of paying Them where due. . 

Tithes are to be paid of Common Right of ſuch Things only 
which do yield an 4 Yearly Increaſe; and but once in the Year: But F. N. B. 53: 
this is to be underſtood where Cuſtom does not over-rule, For by 6 1,652,664. 
Cuſtom; a Parſon, &'c. may Have Tithes of ſuch Things, as are not 11 Rep. 16. 
Titheable of Common Right. Things Fere Nature are not Tithe- 
able where no one hath Property. But to know what Things are 
Titheable, and what not; and the Manner of paying Tithes where 


Due, will appear from this ſhort Alphabetical TABLE. 
A. 


e Corus, Maſt, or Pannage, if ſevered and ſold, ay Tithe; f not «Inft. 643; 
if they Drop, and the Hogs eat them. But if ſevered and given ? N=, 49- 


f Hetley 27. 


to Swine, then the 'Tenth of the Value thereof is Due. b 2 Infl. 652, 
 After-moth (or ſecond Moath) pays no Tithe, unleſs by Cuſtom. wg Abr. 
n Afrer-Paſture pays only by Cuſtom. For it is the Remains of 0 * 
the Graſs before Tithed. ö 1 | | Cont. 1 Roll. 
1 Agiſtment (from Giſer, Facere to Lay) is a Feeding of Cattle . 
upon Paſture Lands which pay no other Tithe that Year ; where 656. 
the Cattle are either taken in for Hire, or not fed for Plow or Pail, Danv. Abr. 
or otherwiſe Profitable to the Parſon by the Tithe of their Milk, Bine. abr. 
Wool, or Labour. H the Ground is let to a Stranger, the 'Fenth 60, 60 
Part of the Money receiv'd is payable. Otherwiſe Reſpect ought to "4p V. N.;. 
be had to the Number of the Cattle, and Time of their Depaſfuring 
in that Land. If the Owner eats it all up with unprofitable Cuttle, 
the Tenth Part of the Value of the Land is payable. . But often 


Cuſtom or Preſcription directs the Payment. If they are k Gueſt Cat- * Dany, AH 


tle (or taken in for Hire) Suit may be Commenced either againſt 517 
the Occupier of the Land, or the Owner of the Cattle: But 3 
| | e 9 2 | Y 2 — | lar c 
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1 2 Cro. 199. 
m 2 Inſt.643. 


* 2 Inſt. 643. 


* 11 Rep. 49. 
2 Inſt, 643. 


P 2 Inſt. 655, 


656. 


p Cro. 475. 


94 Daav. Abr. 
Tit. Deſmes 


589 


r 3 Cro. 404, 


559 


F. N. B. 51. 


2 Inſt. 643. 
Co. 1. 


t 2 Inſt. 65 1. 
1 Cro. 1. 


u Danv. Abr. 
Tit. Diſmes 


597. 


Raym. 277. 


Lyndewode 
Cap. Quoni- 


larly againſt the Occupler of the Land. Sometimes a Parifhioner 


will agiſt till May, &c. and then Hain the Land; and give the Par- 
ſon the Tithe of the Hay that is Cut; being a Great deal Leſs than 
if He had Hained it from the Beginning. Now it ſeems reaſonable, 
That Tithe ought to be paid in Proportion to the Agiſtment, as 
well as Tithe of the Hay that is made. 


Agreement for Tithes by the Parſon with a Pariſhioner, is good for 


his own 'Time only. 

der pay Tithes tho above Twenty Years Growth. 

m 4h is Timber, and therefore if above Twenty Years Growth 
is free from Tithe. [See }/ood. | 

" ſp Trees are exempted if above Twenty Years Growth in Pla- 
ces where they are uſed for Timber. 


B. 


Barley. See Grain. 


9 Bark, Root, and Germins (of what Age ſoever) which Grow 


upon the Antient Stock, are not 'Titheable, if the 'Tree was 
Timber. 

P Barren Land, Heath or Waſte Ground, which is ſo of its own 
Nature, not by Accident, or ill Husbandry) is not 'Titheable. But 
when made good by Husbandry, Tithes ſhall not be paid for the firſt 
Seven Years, by the 2 & 3 Ed. 6. chap. 13. Lands gained from the 


Sea, Woodlands converted into Arable, are not within this Statute. 


But Barren Land ſhall, during the Seven Years of Improvement, pay 
ſuch mn as have been accuſtomably paid before, as Wool and 
Lamb. | | 

Bates, Sce Headlands. Y | 

+ Beech is Titheable ; but when uſed for Timber it is exempted by 
the Statute of Sylva Cædua, (viz.) 45 Ed. 3. chap. 3. 

r Bees 'Titheable for their Honey and Wax by the Tenth Meaſure, 
not by the Tenth Swarm. | 

Beans, See Grain. . 

i Birch is Titheable, tho of Twenty Years Growth, becauſe it is 
not proper for Building. IPL 3 

t Brick not Titheable. It is of the Subſtance of the Earth, and 
not an Annual Increaſe. | 

u Broom ſhall pay Tithe. But if burn'd in the Owner's Houſe kept 
for Husbandry within the Pariſh, it may be diſcharg'd. And fo it 
may be Diſcharged by Cuſtom mn. 


8 

Calves are Titheable, and the Tenth is to be taken away x when 

it is weaned, and can live on ſuch Food as the Dam doth. One in 
Seven is uſually paid. If there are Fewer Calves than Ten, Cuſtom 
muſt direct in the Payment; and a Cuſtom for paying the Tenth 


Part of the Price for every Calf that is Sold, is a good Cuſtom. 


The Tithe is to be) apportion'd by the Month-Rate, if they are en- 


am, ut Audi-gendred, brought forth and nouriſhed in Different Pariſhes. | 

Cattle feeding upen Waſtes and Commons where-the Bounds of 
the Pariſh are not known, pay Tithe to the Parſon where the 
___ Owner 


vimus. | 
Tit. De De. 
eimis. 
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Owner of the Cattle dwelleth, by the 2 & 3 Ed. 6. chap. 13. 6. 3. | 
If they are kept for the: Plough and Pail they pay no Tithe for * 1 Roll. Abr. 
their Feeding. The Pariſhioner hath the Benefit of their Labour, 5. 647. 
Oxen or Steer, bred or bought, and then Sold, fhall pay Tithe for 
their Paſture; and ſo for the other fatted Cattle, If they feed one 
Half Year in one Pariſh, and the other Half in another, the Tithe 
ſhall be equally Divided betwixt the Two Parſons, and ſo propor- 
tionably. See Agiſtment. PT, 
a Chalk, or Chalk-Pits, Clay and Coal being Part of the Free- * 2 Inf. 651, 
hold, and not Annual, pay no Tithe. 8 | 
Cheeſe is only Titheable where Tithe is not paid of the Milk. 
d And is Due ny by Cuſtom. 8 | 8 
Cherry Trees if uſed for e Timber in the County (as in Bucking- 1 Roll. Abr. 
hamfhire)- are Diſcharged. Otherwiſe not. | 65 * 
d Chicken not Titheable, where Tithe Eggs are paid. ER > x "45 
Colts are Titheable in the ſame Manner as Calves. See Calves. 642. 
© Cones Titheable only by Cuſtom for thoſe that are Sold, but - Danv. Abr 
not for 'Thoſe ſpent in the Houſe. Tit. Deſmes 
Corn Titheable. And the f Pariſhioners of Common Right ought F Ron Abc 
to cut Don the Corn, prepare it, and bind up the Wheat-Sheaves. 644 : 
And if the Pariſhioner will not 8 ſow his Land, the Parſon may have : $9. 283. 
his Action againſt him for his Due. See Grain. ener. 48, 
Cows pay no Tithe for their Paſturage, if they yield Milk. 


D. 


n Heer not Titheable (becauſe They are Fere Nature) without * 2 Inft: 651. 
Cuſtom. 
i Dotards, or old decay d Trees, having been once Privileged, 11 Rep. 49, 


as Sylva Cædua ſhall not pay Tithes, tho' cut down for Fire. 


I 
Ipod 2 Inſt. 643. 


k Doves kept in a Dovehouſe Titheable. If ſpent in the Houſe « 1 Ventr. 5. 
not Titheable of Common Right. See Pidgeorrs. i 


E. 
1 Egge are Titheable when Tithe is not paid for Chicken, orwhen 11 Roll. Abr. 
the Young are not paid in Kind, 642, 
m Eim being Timber is Diſcharged by the Statute of Sylva Cædua. = 2 Inſt 645; 
But not if under Twenty Years Gfowth. | | 
F. 


n Fallow Ground is not Titheable, becauſe it improves the Land a; Roll Abr. 


by lying Freſh. But if it be kept Fallow beyond the Courſe of Huſ- 542: 


bandry to the Prejudice of the Parſon, the Parſon ought to have 


Tithes of the Land. 


Frs not Titheable, | 8 TED 
Ferns being Drained, not privileged as Barren Land, by the 2 
P Fiſh taken in the Sea Titheable by Cuſtom in Money, after * Danv. Abr. 
Coſts deducted; becauſe a Perfonal Tithe. Fiſh in Ponds an 3 = * 
g encloſe 


* 


1 1 
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| encloſed (not Common Rivers) ought to be ſet forth as a Predial 
| Tithe in Kind. Fiſh in Common Rivers Titheable only by Cuſtom, 
Flax is a ſmall Tithe, tho' ſown in large Fields; and every Acre 
of Hemp or Flax ſown ſhall pay yearly Five Shillings for Tithe, 
and no more; and ſo proportionably for more or leſs Ground ac- 
cording to the 11 12 . z. chap. 16. {See 6 Ann. chap. 28. 1 Georg. 
chap. 26. | . 
Fleeces. See Wool. | 
4 Roll. Abr. {4 Foreſt (tho' in a Pariſh) ſhall pay no Tithes while in the Hands 
655 of the King. But a Foreſt within a Rariſh in the Hands of a Sub- 
3 Cro. 94 ject ſhall pay Tithes. And if a Foreſt be Diſafforeſted, and within 
a Pariſh, it ſhall pay Tithe. SCE 
Fowl, as Hens; Geeſe, Ducks, are to pay Tithes either in Eggs 
or the Young; according to Cuſtom, but not in both. See Twrkeys, 
1 | 1 
De. & Stud. * Fruit, as Apples, Pears, Plume, Cherries, &c. is due in Kind 


chip. 5 5. oO Gathered, If Sold on the Trees the Vendee or Buyer pays the | * 
2 Inſt. 621. . | | | 
652. Fruit-Trees Cut down and Sold, pay no Tithe, if they have paid * 
| Tithe Fruit that Year, before they were Cut down and Sold. u 
Fuel, if ſpent in the Pariſhioner's Houſe not Titheable. See bod. 
Furzes, if Sold, pay Tithe. But if uſed for Fuel in the Houſe, 
or to make Pens for $ cep by the Husbandman, otherwiſe; __ 
G. anc 
Gardens are Titheable as other Lands, and therefore Tithe in 1 4 
Kind is Due for all Herbs and Plants; as Parſly, Sage, Cabbage, 3 os 


 Turneps, Saffron, bad, &c. But Money is uſually paid by Cuſtom 


or Agreement. 5 

Geeſe. See Fowl. | = ec 

Grain, (as heat, Barly, Beans, &c.) ſowed is Titheable accord- ö 

ing to the Cuſtom of the Place; and is commonly Tithed by the ; | 

: Tenth Shock, Sheaf or Cock, where the Cuſtom of the Place is not 1 
5 otherwiſe, The Parſon, or His Servant may come upon the Land to We | 
LO * ſee the Tithes ſet forth, and to carry Them away. If Corn, &c. Tit 
514, is Sold ſtanding, the Vendee or Buyer ſhall pay the Tithe. But if . , 1 
Sold after Severance, the Vendor, or Seller mult pay it. . E. 

1 1 eff dhe t Graſs mowed. is Titheable by Payment of the Tenth Cock. But £ 


the Manner of 'Tithing is Governed by Cuſtom. As to Graſs ſtanding 
ſee Agiſtment, ante, If cut down and carried away in Swaths with- 
out Fraud, for neceſſary Suſtenance. of Plough-Cattle, (Cart-Horſes _ 
being included under that Term) having otherwiſe not ſufficient to | 
-.. ſeed them, no Tithe is Due, if | 
"2Inſt.651. 1 Gravel being of the Subſtance of the Earth, and not Annually 
Increaſing, yields no Tithe. 2-7 | 52 616 | 7 


H. 5 92 8 II 


D. Nb. = Hasle, Holly, Willow, Maple, White-Thorn, &c. regularly that 
if.  Titheable, tho of Twenty Years Growth, unleſs They are uſed | | 


for Building: by the Cuſtom of the Country. 


Hay 


4 
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Hay is Tithoable by the Payment of the Tenth Cock, and (if the 
Cuſtom is not otherwiſe) the Pariſhioner ſhall make the Graſs Cocks 
into Hay for the Parſon's Tithe. But if the Pariſhioner is not obli— 
ged to make the Tithe into Hay, he may leave it in Graſs Cocks or 
1 Swaths, as the Cuſtom is, and the Parſon muſt make his Graſs into 
| Hay; and He may do it on the Y Lands in which it Grew, and go Roll Abe. 
over the Land of the Pariſhioner in the Way to make it. [See 2 (5 3 643, 647. 
Ed. 6. chap. 13.] If the Cuſtom is to ® Meaſure out the Tenth Part * Hob. 250. 
of the Graſs that Grows on the Land, the Cuſtom is Good. And if 
Meadow Ground is ſo Rich, that there are two Crops of Hay in One 
Year, the Parſon ſhall have Tithe of Both. Alſo Tithe ſhall be 


* of lay made of Graſs growing in © Orchards. It is no good * 2Inft. 652. 
Modus, That the Pariſhioner having ſpent All his Hay upon the d Roll. Abr. 


Beaſts of the Plow, that therefore He thould be Free from Payment 4 8 
of Tithe Hay. | | | 
Headlands not Titheable, if only large enough for Turning the * Int 652, Þ 
Plow. Therefore of larger Headlands Tithe is payable. 1 44 
Heath. See Baron Land. 5 101 
Hearth Peny, or Smoke Peny, ſeems to be a Payment for Wood * Nil 
. burn'd in the Houſe. 0 


Hemp. See Flax. 


Herlag is Titheable for Barren Cattle kept for Sale, which yield 
no P:oft to the Parſon. | 
Herbage of Ground whereon Corn has grown the ſame Year, 4 2 Inft. 652. Wl. 
and whereof Tithe has been paid the ſame Year, is not Tithable. 1 
Holly. Sce Haale. | 0 
Honey. See Bees. F600 
iZops pay Tithe by the Poll or Meaſure ; and the Tenth may be 9 
ſet out aiter They are pick d, and before they are © Dried. But the © 1 Roll. Abr. 


Hop-Poles are not Titheable. There can be no Modus for Hops 64. _ 111-0 
becauſe lately come into England. N We 


| l | 443 | Knie 
Horſes. See Agiſtment. | ' a0 
f Houſes do not pay Tithes of Common Right. But a Mods * 11 Rep. 16. + 1 MY 
may be paid for Houſes in Lieu of the Tithe of the Land, upon 2 In. 659, +8 
which the Houſes are Built, and may be ſued for in the Eccleſiaſti- ry Wh 1 
cal Court. [See the 37 H. S. chap. 12. 23 Car. 2. chap. 15. For l 
Tithes of Houſes in London.] A great many Cities and Boroughs ; a 


have a Cuſtom to pay a Modus for their Houſes. [See the 2 & z. 
Ed. 6. chap. 13. | | | 


EY: K. 
Kids are Titheable as Calves. See Galves. 


L. 


Lamb is Titheable in the ſame Manner as Calves. See Calves. 
8 If they are payable at a certain Day, and the Pariſhioner ſells all s i Roll. Abr. 
his Lambs before the Day to deceive the Parſon, it is Fraud, and He 632. 
ſhall pay the Value. If they are Yeaned in another Pariſh, and' do 


not tarry there Thirty Days or more, no Tithe due for them to the *Lyndewode 


Parſon of that Place. h A Cuſtom to pay a Half-penny for every OE none” 
| Lam 3 Cro. 403. 


A 
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12 Iaſt. 651. 


k Dr. & Stud. 

Dial. 2, 
Chap. 55+ 

11 Rep. 48. 

7 Inſt. 643. 


Danv. Abr. 
Tit. Diſmes. 


596. 


m Danv. &c. 
590. 


1 2 Inſt. 621. 


o 2 Inſt. 627, 


652, 


PEN B. 5 3. 
2 Inſt. 65 7. 


72 Inſt. 491. 


Lamb under Seven, and if'there be Seven, then the Parſon to have 
the ſeventh Lamb, paying Three Half-pence, (5c. is Good. | 

i Lead is only payable by Cuſtom; for it is of the Subſtance of 
the Earth. 

Lime Titheable onl by Cuſtom, as Lead. 

k Loppines are 'Titheable, except of Timber Trees, the Branches 
being then Privileged with the Body, according to the Statute of Sy/- 
vn Cædua. If the Trees were uſually lopp'd, the Age of the Loppings 
is not material. 'Tho' they were cut before within Twenty Years, 


yet they {till continue Privileg d. See Mood. 
M. 


Maple. See Hazle. 

Maſt of Oak or Beach. See Acorns. 

| Milk is Titheable when Tithe is not paid of Cheeſe, all the 
Year, unleſs Cuſtom over-rules. And it is to be paid to the Parſon 
of that Pariſh for that Time where the Cows feed, at every 'Tenth 
Meal, not by the Tenth Part of every Meal, by Reaſon of the Trou— 
ble that would ariſe in Collecting ſuch ſmall Parcels. It muſt be 
brought to the Houſe of the Parſon or Vicar, unleſs there is a Cuſtom 
to bring it to the Church-porch, &c. In which particular this 'Tithe 
difters from all others, which muſt be fetch'd by the Receiver. 

m Mills are of two Sorts, Coru-Mille, or Mills for other Uſes, as 
Paper Mills, Fulling Mills, Iron Mills, &c. Corn Mills, driven b 
Wind or Water, pay the 'Tenth Toll-Diſh to the Parſon of the Pari 
where the Mill ſtands. Other Mills pay no 'Tithe, unleſs by Cuſtom. 
All Corn Mills not erected n before the 9 Ed. 2. chap. 5. are Tithe- 
able. But if it can be proved that the Mill was erected before the 
Memory of Man, and that it never paid Tithe, the Law will pre- 
ſume it to be ſuch an Ancient Mill as is within that Statute. But it 
it is ſaid, That the Tenth Toll Diſh is no where paid, and that it is 
only a Perſonal Tithe, and muſt be paid with Deduction of Coſts 
where the Miller dwells and hears Divine Service. For a Miller is 
of an Art and Faculty. [See the 2 Ed. 6. _ 1 | 

If one pays Tithe for his Corn, and after rinds the fame at a 
Mill in the ſame Pariſh, no Tithe for“ Meal. | 

P Mines are only chargeable by Cuſtom. For they are of the Sub- 
ſtance of the Earth, and not an Annual Increaſe. 


infra. 

4 Mortuaries, or Coarſe-Preſents, are not Tithes, yet they were 
given for Recompence of Perſonal Tithes and Offerings not paid thro' 
Ignorance, Negligence or Fraud, in the Life-time of the Pariſhioner, 
as the Beſt Horſe, Gc. They are Due by Cuſtom only, and are now 
ſettled to be paid in Money ; for | 


By the 21 H. 8. chap. 6. Where Mortuaries are Due by Cuſtom, He = 


that Dieth poſſeſſed of Moveable Goods to the Value of Forty Pounds 
and Upmards (his Debts firſt paid) pays Ten Shillings; He that Dies 


poſſe ſſed of Goods to the Value of Thirty Pounds, and under Forty 


Pounds, pays Six Shilling, and Eight Perce; Dying Pabel of 
1351 2 | od. 


TVET VE 


Modus. See Who may be Diſcharged from the Payment of Tithes, 


SA 1, A 1 


— 
— 


& 
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{Foods to the Valne of Six Pounds T hirteen Shillings ond Forr Pence, 
and under Thirty Pounds, pays T hree Shillings and Four Pence. 
Goods under Six Ponnds T hirteen Shillings yield no Mortrary. No 
Mortnary is to be paid by any Feme Covert, Child, Perſon not kecp- 
ins Houſe, Way:fairing Man, One not Reſiding in the Place where 
He happens to Die; for his Mortuary ſhall be paid inthe Place where 
He had His moſt Abode. [Sec the 12 Ann. $f}. 2. chap. 6. For ta- 
king away Mortuaries within the Dioceſe of Bangor, Landaf, St. 
Dawids and St. Aſaph, and Giving a Recompence to the Reſſective 
\ Biſhops, G&c.] | 


N. 


r Nag, or Riding Nag, kept only for the Maſter to Ride on, pays * 1 Roll Abr. 


no Tithe for Paſturage. But ſome inſiſt, that if no Tithes are to be 4 642 
paid for its Paſturing, the Nag ought to be rode By the Matter only 
about his Concerns of Husbandry. 

f Nurſeries ſhall pay Tithes, if the Owner Digs them up and * Danv. gcc. 
makes Profit of them, and ſells them into another Pariſh ; or if the 555 64. 
Owner pulls them up, He pays Tithes. But if the Owner ſells them 
ſanding, and the Vendee pulls them up, He ſhall pay the Tithe. Fo 


O. 


t Oak, together with Ahh and Elm, is Privileged as Timber from * Dany. &. 
paying Tithe by the Statute of Ha Cædua, it of or above Twen: 559: 
ty Years Growth. Oaks under Twenty Years Growth, which may 
be Timber, are alſo Privileged. And tho' they become Dry and Rot- 
ten, and not fit for Timber, they ſhall pay no Tithe if they were 
once Privileged. 


Oblations, Obvertions, Offerings, u (one and the ſame Thing, 11 Rep. 16. 


tho Obvention is the largeſt Vord) are in the Nature of Tithes. -— Jon 659, 
Offerings are reckoned amongſt Perſonal Tithes, and ſuch as ariſe * * 
from the Labour and Induſtry of the Pariſhioner, payable according 
to Cuſtom to the Parſon or Vicar, either Occaſionally at Sacraments, 
Marriages, Burials, Churchiug of Women ; or at Conſtant ſtated 
Times, as at Eaſter, &c. They are to be paid to the Parſon of the 
510 where the Party Dwells. [See the 2 & 3 Ed. 6. chap. 13. 

10. 5 | 
x Orchards pay Tithe of Fruit. And if the Soil of an Orchard is * 2 Iaft.652. 
ſown with any Kind of Grain, the Parſon ſhall have "Tithe of the 
| Fruit-Trees and of the Grain, as alſo of the Graſs ; for they are of 
ſeveral and diſtinct Kinds. If one cuts down Trees which have borne 
Fruit, whereof Tithe has been paid that Year, no Tithe ſhall be paid 
of the Y Faggots or Billets of the Trees. | a 3 t, 


P. 


Park pays Tithe for the Deer, and for the Herbage by Cuſtom. If 
converted into Tillage, it ſhall pay Tithe in Kind. [See ho may 
be Diſcharged from the Payment of Tithes, poſt.] 

z Partridges and Pheaſants, being Fere Nature, yield no 'Tithe - pany. &c. 
of Eggs or Young. And tho' they are Tame and kept in a Place 383. 


L encloſed, 
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a Roll. Abr. 


647. 


b Danv. c. 


encloſed, and lay Eggs, and Hatch young Ones, yet they pay no 
Tithe. | 

Paſture. Sce Agiſtment. 

a Peaſe gathered for Sale, or to feed Hogs, are Titheable; but 
not Green Peaſe to eat in the Houſe. 

5 oh See How Mortuaries and Penſions may be Recovered, 
antra. | 

b Pidgeons ought to pay Tithes if they are Sold, and not ſpent in 


$9349597- the Houſe. This is alſo True if they Lodge in Holes about a Houſe. 


© Roll. Abr. 


637. 


d r Lev. 189. 
© Plowd, 470. 


as well as in a Dove-Houſe. But by Cuſtom Pidgeons ſpent in the 


Houſe may be Titheable, tho' not of Common Right. 
Pigs are Titheable as Calves as ſoon as they are Weaned, and can 
live without the Dam. Ugfually when Three Weeks Old. See Calves. 
© Pits and Oyarries pay no Tithe. 
Plants. See Nurſeries. 
d Pollard of Fifty Years Growth, when fell'd, pay Tithe. © Pol-. 
lards are Trees uſually Lopp'd, and therefore diſtinguiſhd from 'Tim- 
ber Trees. ; 


R. 


' 1Inſt. 6522. f Raſkings are not Tithable of Common Right; but this is to be 


Danv. Se. 


798. 


e Danv. Cs. 
585, 589. 


n 1 Cro. 467, * 
thered but once in Three Years. 


i 5 Roll. Abr. 
642, 647: 


3 Gro. 237- Feeding. 
& 2 Inſt, 651. 


! 2 Inſt. 652. 


underſtood of Rakings involuntarily, not fraudulently, ſcattered. 

Rate-Tithe is a Payment by Cuſtom for feeding of Sheep, (5c. 

8 Roots not Tithable, unleſs by Cuſtom, if the Wood paid Tithe; 
becauſe they do not renew annually. Roots of Timber Trees of what 
Age ſoever are exempted as Parcel of the Inheritance. And ſo the 
Germins that grow of the Roots. 


8. 
h Son is a Predial and Small Tithe, and is Titheable tho' ga- 
Salt not Titheable but by Cuſtom only. 2 
: ! are Titheable for Lamb and Hool. [See Lamb and Mool.] 
If killed and caten in the Houſe, no Tithe is to be paid for their 
k Slate is not Titheable of Common Right but only by Cuſtom. 
! $t1bble pays no Tithe, becauſe this is only Part of the S:alk upon 
which the Corz [which was Tithed before) did grow 
Hlea Cædua. See Mood. 
1. 


Tares or Petches, and other Coarſe Grain, pay Tithe. But if they 


m x Cco. 139. Are cut down m Green and given to the Cattle of the Plough, no 


n 2 Inſt. 651. 


0 Ibid, 


Tithe ſhall be paid of them, if there is no ſufficient Paſture in the 
Pariſh for the Cattle that pay Tithe. 

n Tile is not Titheable, being of the Subſtance of the Earth and 
no Annual Increaſe. 

Trees. See Nurſeries. 

9 Turf is Tithe-free, as Part of the Freehold, 


I | 


P Tur- 


* 


* 


Ch. 2. | Laws of England. | | I7I 


P Turkeys and their Eggs are ſaid to be exempt from "Tithe be- Danv. &c. 
cauſe Fere Nature. Quære. 583. 


JF; e 


Veniſon. See Deer. 

4 Underwood is Titheable, and the Tithe ſhall be paid of Urder- + 2 Iaſt. 642. 
wood digged up by the Roots. If Underwood is Sold ſtanding, the 
Tithe ſhall be paid by the Buyer. 


W ö 
Varren. See Contes. : 
Vaſte, where Cattle feed, pays Tithe. And. 


By the 2 Ed. 6. chap* 13. f. 3. The Tithe of Cattle feeding on 
large Waſtes, where the Pariſh is not certainly known, ſhall pay Tithe 
to the Incumbent of the Pari ſh in which the Quner of the Cattle docs 
dwell. 


ax. See Bees. 
IPheat. Sce Grain. 
r JVilloughs ought to pay Tithe, if not uſed for Timber. r 2 laft. 643, 


C J/oad growing in the Nature of an Herb is a Predial and Small 75 


Hob .219 
Tithe. | ' Danv. &c, 


Mood is Titheable becauſe it is of Annual Growth, tho the Tithe 59+ 
is not of Annual Payment. It is a Predial and Great Tithe, due of 


Common Right, * tho' ſome ſay it is due by Cuſtom only. But be- Dr. & Stud. 


tween Parſon and Vicar, either by Vertue of the Exdowment, or by Dil 2. 


; Are eee : th Ls. 
Preſcription, it has ſometimes been Conſtrued to be a Small Tithe, 1; Red 


13 Rep. 13. 
and to belong to the Vicar. — 


It may be Diſcharged of Tithe. 1. With Regard to the u 4ge, as * = Inſt. 642, 


Timber of or above Twenty Years Growth, by the Statute of Sylva 1 | 


Cedua, 45 Ed. 3. chap. 3. Some have affirmed it may be Diſcharged 397. 

if under Twenty Years Growth, if it is or may be Timber. 2. With 

Regard to the he it is put to, as for the Owner's Piring in a Houſe 

of * Husbandry, or to burn Brick to repair the Houſe ; or for Hedg- * Inft.652. 


ing and Fencing the Eſtate in the ſame Pariſh ; unleſs that it is * Vearr: 75. 


Titheable by Cuſtom. 3. With Reſpect to the Place of its Growth, 


as in the J/7ilds or Meald (Sylva, the Woody Part) of Kent and Suſ- 


ſex, it is Diſcharged by Preſcription. For a) County may Preſcribe , p. stud. 


to be quit of the Tithe Wood, or any other Tithe, but a Town Dial. 2. 
cannot, 22 77 


2 When it is Titheable, it is ſet out while ſtanding by the Tenth « — 1 70 


Acre, Pole or Perch, or when cut down by the Tenth Faggot or Bil- 

let, as the Cuſtom has been. If He that ſells the Wood doth not ſet 

out the Tithe, He is liable to pay Treble Damages by the 2 Ed. 6. 

chap. 13. and the Parſon may * ſue either the Buyer or the Seller by * Danv. &c. 
the Spiritual Law; but the Buyer only by Common Law. But Quære, 614. 

For perhaps the Vendee may not be know. : b 1 Roll. Abr. 
Idol is a mix'd and ſmall Tithe. All agree that it is Titheable of 646, 647. 
Common Right, when it is Clip'd. It is due and payable of Sheep Ra. A 
b kjll'd and ſpent in the Houſe, of © Rotten Sheep which Die, of 5, 545,649. 

2 2 Neck 2laſt. 65 2. 


Oo 


172 An Inſtitute of the 


Neck-wool cut off for the Benefit of the Wool (not if it is to preſerve 
the Sheep from Vermin, nor of Locks of Wool) becauſe otherwiſe 
there might be Fraud, or an Opportunity of Spoiling the Fleece un- 
41 Roll. Abr. der the Pretence of Neck-ſhearings ; of the Wool of Lambs d ſhorn 
642. at Midſummer, tho Tithe was paid of the Lambs at Mark-tide; for 
this is a new Increaſe. One Fleece in Seven is often paid inſtead of 
* 1 Roll. Abr. One in Ten. If there is under Ten © Pounds of Wool at the Shearing 
648. Time; a Reaſonable Conſideration ſhall be paid, becauſe being Due 
of Common Right, a Modus in non Decimamdo cannot be allowed 
So if Leſs than Ten Fleeces, they ſhall be Divided into Ten Parts, 


Lyndewode Or an Allowance otherwiſe made. If Sheep are f removed from one 


——__— Pariſh to another between the Times of Shearing, each Parſon muſt 
cap. Quonz, have Tithe pro Rata. But for Feeding under Thirty Days, no Rate- 
am Audivi- Tithe is to be paid. Likewiſe, If Sheep Feed all the Year in one Pariſh, 
_ and Couch in another, the Tithe ſhall be equally divided betwixt 
the Parſons. If Sheep are bought from one Pariſh to be ſhorn in 
another, where they were not before, the Tithe is payable to the 

Parſon of the Pariſh whence they came, if the Pariſh is known; o- 


therwiſe the whole Tithe is payable where they are ſhorn. Laſtly, 


\ 8Lyndewode 8 If a Son or Daughter have five or ſix Sheep in the Father's Flock, 


cop. Quoni* the Father ſhall pay Tithe for Them with the Reſt, if he takes the 


am Propter. 


verb. Decims Profits of them to his own Uſe, [See Degg's Parſons Counſellor, 
Lone. Part. 2. chap. 5.] | | 
In a Word, it is to be obſerved, That the Manner of Payment of 
Tithes is for the moſt Part Governed by the Cuſtom of every Pariſh, 
[See Biſhop Gihſon's Codex Jur. Eccleſ. Angl. pag. 706, &c, 
3. How Tithes may be Recovered; As alſo how Mortuaries and 


Penſions may be Recovered. 


By Articuli Cleri or the 9 Ed. 2. chap. 2. If Debate ariſe upon the 


Right of Tithes (having its Original from the Right of the Patro- 
nage) and the Quantity of the ſame Tithes amounts to a Fourth 
Part of the Goods of the Church, The King's Prohibition will Lie 
to the Spiritual Court, and the Right muſt be tried at Common Lac. 
[See Drdicavit in the Catalogue of Nita, Book 4. chap. 4.| 


By the 27 H. 8. chap. 20. If a Judge of an Eccleſiaſtical Court | 


0 


makes Complaint to Two Juſtices of the Peace (One Quorum) of any 
Contumacy or Miſdemeanor committed by a Defendant in any Suit 
depending for Tithes, Offerings, and other Duties of the Church; 
the ſaid Fuſticet ſhall commit ſuch Defendant to Priſon, there to re- 


main without Bail, till He finds ſufficient Surety to be bound by Re- 


cognizance, or otherwiſe, to give due Obedience to the Proceſs, De- 
crees and Sentences of the ſaid Eccleſiaſtical Conrt. 


en 66. This Act extends to h Predial, Perſonal, and Mixd Tithes, but 


to Eccleſiaſtical Perſons, and their Farmers only, and out of the Ci- 

ty of London. It does not extend to give Remedy to Lay Impro- 

i 2 laſt. 6,8. Priators. IT herefore for the Relief of i Impropriators and Laymen 

that had Right to Tithes afterwards upon the Diſſolution of Mona- 
ſteries, c. It is enacted. | 


By the 32 H. 8. chap. 7. That if Tithes and Offerings are not ſet 


out and paid, the Party Grieved, Eccleſiaſtical or Lay, and 1 
1 a Ar- 


r W nn tr * * PF 
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Farmers, may convene Him that Detains them before the Feeleſin- 


fHcal Judge, &c. 


But all Perſons that are diſſeiſed, or kept from their lawful In- 


heritance, Freehold, Term, Right or Intereſt in any Parſonage, Li- 


carage, Penſion, Tithes, Oblations, or other Eccleſiaſtical or Spiri- 
tual Profit, which are made Temporal, and abide in J. emporal Hands 
to Lay Uſes by Law, may have lize Remedy in the Temporal Courts, 
as for other Lands and Tenement-s. | 

T his Att does not extend to the City of London, or Suburbs there). 


Note, That the former Part of this Act does only extend to 7ithes 
and Offerings, not to other Church-Duties. But this Statute gives 
Remedy in the Temporal Courts to Lay-men, not only for Tithes 
and Offerings, but for any Eccleſiaſtical or Spiritual Profit, where the 
Owner is k Diſſeiſed, or otherwiſe put from the ſame. Yet the 
Owner may ſue for the Sbſtrattion of the ſame in the Eccleſiaſti- 
cal Courts, or at the Common Law, at his Election. For the Suit 
here is commenced againſt them that ought to pay the Tithes, and 
not againſt 'Thoſe that were wrongful Takers of them. 

Note alſo, 'That by this Statute the Party cannot be compell'd in 
the Eccleſiaſtical Court to give Security for his Obedience, but on- 
ly to the Definitive Sentence, and that the Security muſt be by 
Teo Sureties. Whereas by the 27 H. 8. chap. 20. betorementioned, 
Surety muſt be demanded by Eccleſiaſtical Perſons and their Te- 
nants, upon Chntumacy in any Part of the Proceedings; and one 
Surety ſufficeth. 


By the 2 & 3 Ed. 6. chap. 13. | Remedy is given both to Lay and 
Eccliſiaſtical Perſons for Predial Perſonal, and Mix'd Tithes. For 
it is enatted, to ſupply former Defetts, That every Subject ſhall 
without Fraud yield and pay all Predial Tithes in Kind, As hath 
of Right becn Yielded ad Paid within Forty Years before the ma- 
king of this Act, or Of Right and Cuſtom ought to have been paid. 
And if any carries away ſuch Tithes before He hath juſtly Divided 
and (et forth the ſame, or otherwiſe agreed for them with the Pan 
ſon, &c. or Farmer thereof, He ſhall forfeit Treble Value of the Tithes 
ſo taken away. 


m 'The Senſe of theſe Words, As hath of Right been yielded, re- 
lates to Tithes in Kind yielded within Forty Years. And the Words 
Of Right and Cuſtom ought, &c. relates to a Rightful Cuſtom, De 
modo Decimandi; which ought to be paid. 

If the Tithes are ſet out and ſevered from the Nine Parts by the 
Owner, They are become Lay Chattels ; infomuch, That if after the 
Severance they are carried away by a n Stranger, the Remedy againſt 
the Stranger is in the 'Temporal Courts for 'Treble the Value. If the 
Owner o of the Land carries them away after Severance, this is no 
ſetting forth. 

Obſerve, That' the Treble Damages are to be recovered in the 
Temporal Courts by Action of Debt; for the 'Treble Damages are 
given Generally, not limiting where to be recovered; and that the 


Forfeiture is to be given to the Party P Grieved, not to the King; 


trInſt, 199 2. 
2 Inſt. 640. 
G41 5 646. 

2 Rep. 44,4) G 


| 2 Inſt. 648, 
662. 


m 9 Inſt.652» 


i x Cro. 607. 
® 2 Inſt. 613, 
649. 


PIInſt. 159 a. 
2 Inſt. 61a, 


tho it is not given to any Perſon in Certain by the Statute, But the 580 
For- 4 Inſt. 84. 
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Forfeiture, cannot be claimed of Exccutors, becauſe the Wrong was 
Perſonal, and. it was a Perſonal Contempt of the Statute, at 


v2.04 6.0/0.4 24655. It is enacted alſo by the ſaid Statute of the 2 & 3 Ed. 6. That at 
e 2 Times, and as often as the Predial Tithes ſhall be due at the Ti- 
thing Time of the ſame, it ſhall be lawful for the Parſon, &c. or his 
Deputy or Servant to View and ſee the Tithe e, ſet forth, and 
the ſame quietly to take and carry away. And if any Perſon carry 
away his Corn, Hay, Gc. before the Tithe is ſet forth, or willingly 
withdraw his Tithes of the ſame, or do ſtop or let the Owner theredf, 
or His Deputy or Servant, to view and carry away the Tithes to the 
Loſs or Hurt of the ſame, then upon due Proof before a Spiritual 
Fudge, the Party ſhall pay Double the Value of the Tithes, beſides 
Coſts of Suit, and may be Excommunicated, &c. | | 


Note, Theſe two Clauſes of the Statute extend to Predial Tithes 
only, and give Remedy as well to Laity as Clergy. Mixt and Per- 
ſomul Tithes are provided for in a Clauſe afterwards. 

« Youre e Dany, Sc. The Laws of the 4 Church oblige the Owner of the Corn, Hay, 

neger, ies] Wente 48. &c. to give Notice to the Parſon, &c. But by Common Laev ſuch No- 

ice is not neceſſary; and the Statute gives the Parſon, Gc. only a 
Right of ſceing the 'Tithes ſet out ; but does not oblige to Notice. 

The Double Value to be recovered in the Eccleſiaſtical Court, is 


* 


ö 
5 


i Rep. 24. © equivalent to the Treble Forfeiture to be recovered in the Tempo- 2 
. 4 59% al Courts; becauſe one may ſue in the Eccleſiaſtical Court for the be 
l 65. * 'Tithes themſelves; 7. e. a Recompence for them, and have moreover T) 
' 2 Inſt. 651, the Double Value. ! So that the Suit in the Eccleſiaſtical Court is | 
' more advantagious than the Suit for the Treble Forfeiture in the 
: Tempora! Courts; becauſe in the 'Temporal Courts He ſhall recover ot] 
4 no Colts, as He may in the Eccleſiaſtical Court with the Tithes them- | 
4 ſelves, and a Double Value. But then it is to be conſidered, That tho on 
the Plaintiff is caſt in the Temporal Courts, He ſhall pay no Coſts b 72 
: to the Defendant, as He may in the Eccleſiaſtical Court, But now 825 
By the S & 9 W. 3. Chap. 11. Coſts are given with the Treble Va- mw 
, * lue in the Temporal Courts, where the ſingle Value or Damage found 4 
; by the Fury hall not exceed twenty Nobles. And by this Statute the T) 
+ {ag ſhall recover his Cofts. [See the 7 & 8 V. 3. chap. 34. | He 
oft. | | 
d Again, By the 2 & 3 Ed. 6. chap. 13. Small Tithes, Offerings, 7s 
Mortuaries, Penſwns, Synodals, Proxies, &c. and Perſonal Tithes 4 
may be ſued for in the Eccleſiaſtical Courts. But for Perſonal Tithes, pe 
&c. the Ordinary cannot Examine the Party upon Oath. Offerings 2 
are to be yearly paid to the Parſon of the Pariſh where One does ' 
Dwell or Abide. ma 
Note, That the taking away of the Oath to Prove that Perſonal | Co) 
Tithes are due has render'd the Recovery of Perſonal Tithes almoſt 
impracticable. And this ſeems to be the Reaſon why They are not 
now Demanded or Paid, as formerly, ' | thi 


„ laſl. 66. This Act ſeems to extend to Predial and Per/oral Tithes only; 
but as It rchearſeth the 27 H. 8. chap. 20. and the 32 H. 8. chap. 7. 
which extends to All Kind of 'Tithes, it includes mix: Tithes alſo. 

* ih ; Rs | — 800 
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[See in the ſaid Act of . 6. concerning a 5 
bition, and Coſts for Want of Proof of the Suęgeſtion within Six 
Months, Ge. Alſo the 2 Inſt. 611, G62. And ſee the Expoſition of 
this Statute, 2 Luſt. 648, Cc. and io | ; 


ions, infra] 


By the 7 & S W. z. chap. 6. Small Tithes of or under the Tearly 
Value of Forty Shillings from an 'y one Perſon, 


2d be recovered with,- 
in Twenty Days after Demand, and Within Two Years after Duc, 
before Two Fuſtices of the Peace not intereſted in 7 
may $111mnon the Party in WWriti 2, and after Appearance, or in He- 
Fault thereof, Determine the Caſe in IWritin 2 


3 with Coſts, not excecdin 
Ten Shilling, againſt the Plaint iff or Defendant ; with Liberty of 
Appeal to the „ 0 01s ; whoſe Fudg ment ſhall be 
the Title of ſuch Tithes be in Oneſtion. T he 


Juſtices in this Caſe 
have Power to Adminiſter an Oath 70 Witneſſes ; 


| Days after Notice, &c. 
Aud this Fudgment ſhall he enrolled by the Complainant; &c. no: to be 
Removed by Certiorari, 6c. But if the Defendant ink; 


4 ant infifts upon a Mo- 
dus, and gives SCCUTILY to pay Coſts and Damazes inthe Courts above, 
the Fuſtices ſhall not Proceed, 


This Act is intituled, 4 Act for the more eaſy Recovery of (mall 
Tithes. But in the Body of the Act, Oblati 


%, Offerings, Obven- 
tion and Compoſitions too arc included, [S 


re ce where a Modus may 
be Recovered in Court Chriſtian, tra, Of Preſcription In mods 
Decimandi. 


But this Statute does not Extend to the City of London, or t6 any 
other Corporation, where the Tithes ore ſettled by AF of Parliament. 


* Quakers refuſing to pay Great 9 


gurch- a upon Complaint to the 
Two next Juſtices of the Peace (not intereſted in the Tithes) be con- 
dend by Warrant under their Hand and Seals ; who ſhall 
Wi rnefſe 


ret Payment, and Determine in all Caſes of or under T1 Pounds. 
ces may ley the Money ſo ordered By 


But any Perſon finding 
Himſelf aggrieved ma Appeal to the next warter-Seſſions, and the 
Fuſtices then preſent ma Y finally Determine 


the Matter with Coſts 
againſt the Ap ellant, to be levied 5 y Diſtreſs and Sal: of his Goods. 
And the Sa cannot be removed 5 C 


ertiorari, unleſi the Title of 
the Tithes come in ueſtion. Provided, Appeal be made, no Mar- 
rant of Diſtreſs ſhall he Granted till the 4 is —_: 
Ey the 1 Georg. chap. 6. T he Aer of the 7&8 W. 3. Chap. 34. is 
made Perpetual, and that Act is extended 20 the 


Recoveryof any Right 
or Stipend belonging to the Church, &c. or 70 any Church-Rates, with 
Coſts not exceeding Tem Shillings. 8 


Concerning Mortuaries and Penſions. 


See Mortuaries in the Ti- 
thing Table, ante, and of Penſions, Poſt. 


Hy 


geſtion for a Prohi- 
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By the Statute of Circumſpecte agatis, or the 13 Ed. 1. A Mortua- 
ry and a Penſion may be recovered in the Eccleſiaſtical Court, and no 
| Prohibition ſhall lie. | | 
" 12Rep. 45, By the 34 & 35 H. 8. chap. 19. u Penſions, Portions, Corrodies, 
Indempnities, Synodies, Proxies, aud all other Profits due out of Re- 
ligious Lands Diſſolved, ſhall be paid to Fccleftaſtical Perſons by the 
Occupiers of the ſaid Lands. And the Plaintiff may Recover the 
Value thereof in Damages in the Eccleſiaſtical Conrt, together with 
Coſts off Suit. T he like He ſhall Recover at Common Lace, «hen the 
Cauſe is there Determinable. 


F. N. B. 51, * Penſions due by Virtue of an Ordinance made by the Ordinary 


4+. 675. upon a Controverſy for Tithes, or the like (as in the Endowment of 
1 Veatr. 3. a Vicar, where one ſhall enjoy the Tithes and pay to another a Pen- 
— -_ for them, (ſhall be recovered in the Eccleſiaſtical Court, becauſe 
2Inſt. 491, it beginneth by an Eccleſiaſtical Act, and by Ordinance of an Eccle- 
495. ſiaſtical Judge. But if a Penſion be claimed by Preſcription, the 


Preſcription ſhall be tried at Common Law, or in the Eccleſiaſtical 
Court. A Biſhop may ſue for a Penſion, &c. due by Preſcription 

i Ventr. 3. (not by Deed) out of Religious Lands Diſſolved, before His Y Chan- 
cellor, and an Archdeacon before his Official. 

But notwithſtanding all theſe Statutes, Tithes, &c. (if of any con- 
ſiderable Value) a. generally ſucd for in the Courts of Equity by 
Eneliſh-Bill, and for che moſt Part in the Exchequer-Chamber ; but 

2 Hardr. 190. not upon the Statute for Treble or Double Value. * For there can 
be no Suit in Equity for the Recovery of the Double or Treble Value. 


By the 37 H. 8. chap. 12. Tithes in London are to be recovered be- 
fore the Lord Mayor. [See the 22 & 23 Car. 2. chap. 15. An Act for 
the better Settlement of the Maintenance of Parſons in London.] 


But if Tithe in London is due by Cuſtom, they may be ſued for 
« Hardr. 116, in the * Exchequer; notwithſtanding the Statute ; becauſe there are 
no Negative Words in the Statute to Reſtrain that Court. 

4. To what Publick Payments are Tithes ſubject? 

Tithes are at this Day chargeable with all Payments impoſed by 
Act of Parliament, if they are not excepted. They are ſubject by 
Statutes to contribute to the Poor, rhaimed Soldiers, King's Bench 
and Marſhalſea Priſons, the Militia, Highways and Bridges, Watch 
and Ward, Conſtables Rates, Robberies committed in the Hundred, 
and are liable to be taxed by Commiſſioners of Sewers, c. tho they 
were not Subject to any Temporal Charges at Common Law. [See 
Book 1. chap. 3. Of the Clergy Ir: A They are likewiſe Sub- 
ject to the Payment of Firſt- Fruits and Tenths. [See Book 1. chap. 3. 
How one may be made a Parſon of a Church. ] 


5. Who may be Exempted or Diſcharged from the Payment of 


Tithes. 
Lands may be Exempted or Diſcharged from the Payment o 


Tithes. 1. By Real Compoſ;tion. 2. By Cuſtom or Preſcription. 
3. By Act of Parliament. 


4 OED 1. By 


— — 
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1. By Real d Compoſition, as when an Agreement is made with a *Dr. & Stud. 
Parſon or Vicar with the Conſent of the Patron and Ordinary, That Dial. 2. 9 40 
ſuch Lands for the Future ſhall be Diſcharged from the Payment of F. N. Ki N | 
Tithes in Specze , by Reaſon of a Recompence made to the Parſon or 2 Inſt. 493, 
Vicar for Them out of other Lands. on 3 

But ſince the (1 Eliz. in the Caſe of Archbiſhops and Biſhops) and 45. FOE 
the 13 Elis. chap. 10. in the Caſe of other Eccleſiaſtical Corpora- 
tions, ſole or aggregate, no Alienations can be made, other than for 
Twenty One Years, or Three Lives, Gc. [Sce of Leaſes, chap. 3.] 100 

So that a Real Compoſition, tho made by Conſent of Parſon, Pa- 11 
. tron and Ordmary, ſhall not now bind the Succeſſor beyond that i" 
| Term. in | wtf 

© Real Compoſitions cannot be 'Tried in Court Chriſtian ; but « 2 laſt. 490, Wh. 
muſt be Tried at Common Law, if there is a Suit in the Court 3 we. 
Chriſtian for Tithes in Kind. But one may ſue in the Eccleſiaſtical ** * ; þ 
Court for a Compoſition, as well as for a Modus Decimandi. | oj 

2. By Cuſtom or Preſcription, either 1. De modo Decimandi, or We | 
2. Denon Decimando. | For the Difference betwixt Cuſtom and Pre- I 
ſcription, See chap. 3. intra. | 

1. AA Modus Decimandi is when Lands, or ſome Annual Profit, a , Rep. 47. it 
Penſion, or Rate-Tithe hath been given Time out of Mind to a Par- 13 Rep. 40. ii 
ſon and his Succeſſors, in full Satisfaction and Diſcharge of all the £92. | 1 
Tithes in Kind in ſuch a Place. . 1 

This Preſcription aroſe at firſt from a Real Compoſition, which 61. 
was made beyond the Memory of Man, and now loſt, ſo that the 
Pariſhioner is forced to claim by Preſcription for want of it: 19 70 0 
This Modus is ſuppoſed to be the © full Value of the Tithe at the erzRep. 152. | f 9 
Time of the Original Compoſition. And if it does not now come up Hob. 4 41. \ 2 
to the Value, it is to be intended, That the 'Tithes are either impro- 


ved, or elſe, That Money is become of leſs Value than it was at the | 1-0 
Time of the Modus agreed on; which Occaſions the preſent Inequa- "44 
lity. 1 


Af Layman, Lord of a Manor, may preſcribe De odo Deci- * 2 Rep. 47. 
mandi tor Himſelf and Copyholders; or a Copyholder may preſcribe * Cro. 784- 
in the Name of his Lord, or a 8 Pariſh or Hamlet for this or that 6 i cro. 587, 
Sort of Tithe, as to be quit of Wood or Hay, (Fc. or a private Per- 
ſon fo® his own Lands, or Part thereof; paying a Penſion or Rate- 

Tithe in Money, or ſo much Yearly to the Parſon in lieu of the 

Tithes. But to make a good Preſcription, the Modus fnuſt be, 1. For 
the h Benefit and Advantage of the Parſon, not for the Benefit of ano- * : Roll. Ab. 
ther only. 2. One Tithe muſt not be in Conſideration of ? Another, 649, 6 04 
as Tithe of Cows for the Tithe of Oxen, Oc. z. It muſt be ſome- 1 Roll. Abr. 


thing different from the Thing that is Due. Therefore it is a void . 4 
Preſcription to pay a Load of Hay yearly in Diſcharge of all Tithe 455, 716. 


Hay; for that is to pay a Part in-Diſcharge of the Whole. But this 
holds only where Tithes are payable of Common Right, not by Cu- | 
ſtom only. For leſs than a Tenth Part of k Fiſh taken in the Sea, 1 Lev, 179. 


and due by Cuſtom only, may be a good Recompence. 4. It muſt be | 
ſomething as! Certain and Durable as the Tithe, tho it may not be. Hob. 40 
ſo valuable. | 10 x35. 
But a Modus tho founded upon a Good Conſiderations may be ſe- 
veral Ways Difcharged; and Tithes may then become Due in Kind. 
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-,_Panv. Abr. Ac, 1. Where the Land is Converted to mother Uſes, or the Thing 
Tit. Diſmes 


607, 608. 


52 Inſt. 657. 


altered or deſtroyed, for which the Modu was paid. So a Preſerip- 
tion for a Modus for Hay or Graſs ſpecially, in ſo many Acres of 
Land is gone; if the Land is converted into a Hop-Garden, or into 
Tillage, ſo long as it continues a Hop-Garden or Tillage, But when 
laid tor Hay or Graſs again, it ihall Revive. So where a Park is Diſ- 
parked, and the Lands are Converted to Tillage, 6c. if the Modus 
was General for the Park; but it is otherwiſe if the Modus is for the 
Tithe of ſo many Acres of Land contained in the Park; or if a Mo- 
aus, or certain Sum of Money, is for all the Tithes of ſuch a Park, 
the Modus ſhall ſtand, tho' the Park is Diſparked ; becauſe the Pre- 
ſcription is in the Soil and not in the Park, which is a Franchiſe, 
and a Thing Incorporate and Imaginary. Thus by Alteration of a 
Falling-Mill into a Corn-Mill, the Modus for the Fulling-Mill is 
gone, and Tithes for the Corn-Mill muſt be paid in Kind: But if the 
" 2Inft-490 Land is Diſcharged by a Modus, and the Owner en builds a Corn- 
Rofl. 932. Mill on the ſame, He ſhall not pay Tithe for the Mill. 2. By Non- 
Hob. 43. payment of the Conſideration, or by Payment of Tithes in Kind for 
ſo long Time, that the Preſcription for a Modus cannot be proved. 
But a ſhort Interruption ſhall not deſtroy it. A Payment of differcnt 
Sums is Evidence that there is no Modus. \ | 
There may be a Modus for P Perſonal Tithes. N 2 
[See 2 & 3 Ed. 6. chap. 13. and ſee the 7 & 8 . 3. chap. 6. Where 
the Cauſe may be removed (giving Security for Damages and Coſts) 
upon pleading a Modus before the Juſtices of Peace of ſmall Tithes.] 
72 Rep. 45 A Parſon may ſuc in 4 Court-Chriſtian for a Modus Decimandi 
4 ER or Rate-Tithe, allowed between the Parties. But if the Modus is de- 
610, 611- nicd, it muſt be tried at the Common Law. This Diſtinction ariſes 
ok a. upon the Words of the Statute of the 2 & 3 Ed. 6. chap. 13. Of Right 
: and Cuſtom ought to be paid. ¶ See the Statute *De Circumſpecte Aga- 


* 


tis, 13 Ed. 1. and 2 Iyuſt. 490.] So where a Modus Decimandl is 

Icaded in the Spiritual Court to a Demand of Tithes in Kind, a Pro- 

bibition lies upon Suppoſition, That the Spiritual Court will not ad- 
mit of any Plea againſt 'Tithes. Ep | 

2, A Cuſtom or Preſcription De aon Decimando is to be Diſchar- 

ged Abſolutely of "Tithes, and to pay Nothing in lieu thereof. Thus 

* 1 Cro. 511, the © King ſhall pay no 'Fithes, tho His Leſlce ſhall pay them, even 

512 ,, for the Antient Demeſnes of the Crown. Thus ( Spiritual Perſons 

on os and Spiritual Corporations, as Biſhop, Dean and Chapter, may pre- 

1 Roll. Abr. ſcribe by the Common Law De nom Decimando, becauſe they are 

em 452 capable of Tithes, and the Tithes are not taken from the Church. 

1 Cro. 512. Their Tenants may have the like Privilege. But it is a General Rule, 

That a Layrhan cannot preſcribe by the Common Law De aon De- 

cimaudo, tho his Lands may be diſcharged by Way of Retainer. The 

King is Perſona Mixta, and not ſaid to be a Layman in Law. But a 

* 2 Rep. 44 Layman is capable of a Diſcharge of Tithes for Lands in his t own 

Hands by Grant from Parſon, Patron and Ordinary; tho' not by 

Preſcription. A Church-warden (admitting that he may have Lands 

by Preſcription) may not preſcribe De non Decimando for Lands 

bolden by Preſcription, and given for the Reparation of the Church. 

* 1 Roll. Abr. For He is not a Spiritual Perſon. 4 A Parifh or a particular Hamlet 

dl cannot preſcribe De nom Decimando, for particular Tithes, aaa ire 

4 om 


— v0 IIA a na 


ae <> ©." 


© 7 bog 


a b 
- — w 
o * o * 7 4” 
fd LS: f 


Ch. 2. Laus of England. ST. 


from the Payment of all Tithes, tho' it may preſcribe De modo De- 
cimaudi. But Inhabitants of a * County, Wild, or Hundred, or any » Dr. &Stud. 
Part of it, may preſcribe to be free from the Payment of "Tithe —_ A 
Wood, Milk of Hebes, or any other particular Thing due by Cuſtom 13 Rep. 13; 
only, as Wood, Milk of Fees, &c. ſo that there be a Competent Live- 1 70 645. 
lyhood for the Parſon befides. For as ſuch Tithes are due by Cu- 653, %% 
ſtom only, they are not within the Rule againſt Prefcription 7722 Now 
TYecimando by Laymen, and by the like Cuftora within a Corzty or 
Hundred, the Inhabitants may be Diſcharged from the Payment of 
ſuch Tithes. But it is ſaid alſo poſitively, That a Cont; may pre- 
ſcribe to be quit of any Y other "Tithe. Here, 'The Reaſon of the ' 21-645, 
Difference betwixt the Cormty and Pariſh in this Caſe, Mee 
All Preſcriptions in Theſe Caſes are 'Friable at Common Law. | 
Thus of Real Compoſitions and Preſcripticms which are continued 
by the 2 & 3 Ed. 6. chap. 13. Therefore, 
3. By Act of Parliament Lands may be Diſcharged from Payment 
of Tithes. A. 
2 Abbeys, Oc. before their Diſſolution held their Lands diſcharged * * Rep: 44, 
by Bulls of Popes, by Real Compoſition with the Parſon, Patron and Thus 652, 
Ordinary, by Preſcription, by Order (as of the Ciftertians, Hoſpi- 553, 661. 
tallers of St. ohn of Feruſalem, Templer [See 17 Ed. 2.) fo long: wg Fs 
as their Lands remained in their own Hands, and were manured by Hob. 296, 
Them; (See 2 H. 4. chap. 4.) But Monafteries, Abbeys, &c. being 29). 
Diſſolved, this Privilege of Exemption, and all Appropriations had 
fallen with them, * if They had not been upheld and continued by H, 47 
Act of Parliament that did Diſſolve Them. For 5 
By the 31 H. 8. chap. 13. The Lands, Parſonazes pare; 
&c. of Abbeys, &c. which were of Two Hundred Pounds and upwards 
(called the Greater Abbeys) are Difolved and Given to the Crown, 
with a Proviſo in the Att, That the King and his Patentces, or all 
and every other Perſon, their Heirs and Aſſigns, which have, or ſhall 
have hereafter any Lands, &c. belonging to the ſaid Monaſteries, 
and other Religious and Ecclefiaftical Houſes and Places, ſhall keep 
and enjoy them Diſcharged of the Payment of Tithes, in as large a 


Manner as the ſaid Abbots, &c. enjoyed the ſame at the Day of their 


Difolution. 


So that Purchaſors now ſhall hold the Lands Diſcharged in the 
fame Manner as They were in the Hands of the Abbots, &c. 


By this A& Þ perpetual Unity of the Poſſeſſion of the Lands, and * : Rep. 27, 


the Rectory in the fame. Hands, is made an Exemption ; which was b, 49. 


| ON : | 11 Rep. 10, 
not ſo before at Common Law. For if the Monaſtery, &c. was 14. as 


ſeiſed of the Lands and Rectory, and paid no 'Tithes within the Me- * * 
mory of man for the Lands; thoſe Eands ſhall now be Exempted do. $07 ver 
—_ 3 of Tithe by a ſuppoſed Perpetual Unity of Poſſeſ- 8 ws 
ion, (FC. | | 2 
© Religious and Eccleſiaſtical Corporations are only within this 3 Rep. 48, 
Act. Therefore Biſhops, Deans, Dean and Chapter, Archdeacons, Hus 
Colleges, Hoſpitals, &c. that were not Religious, or which were not “ 
Regular but Secular, are not to be underſtood here. If it be Eccleſi- 
altical only, it is out of the Act. 
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Note alſo, That the 4 King, and his Fatentecs for Life or Years, 
ſhall enjoy the Lands Diſcharged, becauſe the King cannot manure 


Them; but the King's Patentees in Fee, and others, ſhall enjoy the 


e 2 Rep. 47. 
11 Rep. 10, 
14. 


Lands only in tne ſame Manner as the Abbots, Oc. or the above- 
mentioned three Orders held them, 1. e. whilſt in their own Hands, 
or not let out or manur'd by another. 

The Act ſays, Diſcharged from Payment of Tithes not Diſchar- 
ged of © Tithes; becauſe ſuch Diſcharges of the Monaſteries, &c. 
cannot be found. 

A Catalogue of theſeveral Monaſteries within Euglamd and Males, 
which were returned to be of Two Hundred Pounds per 4172um and 
upwards, diſcharg'd of Tithes, and diflolv'd by the 31 H. S. chap. 13. 
may be ſeen in the Exchequer; and in many Modern Books that 
have treated of the Law concerning Tithes. [See Degge's Parſons 
Counfellonr, Godolphizs Repertorium Canonicum, Watſon's Clergy- 
mans Law, Biſhop Gibſon's Codex, &c. 

Other Lands belonging to the Greater Monaſteries, & c. which 
were not diſcharged before the Diſſolution of them, are ſtill Sub- 


ject to the Payment of Tithes. No other Lands that came to the 


Crown are Diſcharged, but by the Statute above-mentioned. For 
it is to be obſerved, 'That tho' by the 27 H. 8. chap. 28. the Lands, 
&c. of Religious Houſes, which were not above the clear yearly 
Value of Two Hundred Pounds (commonly called, The Smaller Al 
beys) were given to the Crown, yet they were not Diſcharged of 
the Payment of Tithes. 3 

For there are no Special Words in this Statute, That the Lands, 
Gc. given thereby ſhall be Diſcharged, as the Abbots, Priors, &c. 
held them Difcharged before the Statute. So that if there had been 
any Diſcharge before, the Privilege now as to Lands, Gc. under, or 
of the Value of 'Two Hundred Pounds per Aunmm is determin'd ; 
and the Preſcription as well as the Privilege In non Decimando. 
But if the Leſſer Abbeys, Gc. had Right to a Modus Decimandi, 
Real Compoſition or Preſcription may be pleaded. 

But again obſerve, 'That not all the Religious Houſes of or under 
Two Hundred Pounds per Aumm were Diſſolved by the 27 H. 8. 
chap. 28. for ſome of them were Diſſolved by the 31 H. S. chap. 13. 
by Virtue ofa Proviſo in the 27H. 8. (left out of the Statute in the 
Book of the Statutes at large) That, notwithſtanding that Act, the 
King might Continue any of the ſaid Monaſteries, c. which He 
did; and fo were not Diſſolved till the 31 H. 8. and therefore are 
within the Branch of the ſaid Act concerning the Diſcharge of Tithe. 

Ard now tho' Titles of Diſcharge under the 31 H. 8: are loſt, and 
the Manner of Diſcharge cannot be made out at this Day; yet if the 
Lands of a Religious Houſe have been held ſince the Diſlolution freed 
from the Payment of 'Tithes, it ſhall be intended that they were 


Held fo before; and Preſcription ſhall be allowed for a Diſcharge of 


'Fithes under that Statute, either abſolutely De aon Decimando for 
all 'Fithes, or for this or that Sort, Gc. 

All theſe 'Vitles may be ſupported by f Preſcription ; and from 
hence all other Preſcriptions De aon Decimando are ſuppoſed to 


haue their Beginning. 
So that by Virtue of the 31 H. 8. a Layman Patentee of the King 


may preſcribe (generally without ſhewing How) In non — 
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'  nures in Frankalmoign, by Copy, and Grand Serjeanty ; other than 


tit Serjeanty, Frankalmoign, Fealty, Socage and Rents. 


F 


for Abbey Lands, as under an Abbot's Title; which He could not do 885 | 
for any Lands by the Common Law upon any Account. | Mo "| 


By ay” H. 8. chap. 24. The King fhall enjoy the'Manors; Par- | 1 
ithes, &c. Privileges, &c. of the Hoſpital of St. John of | 
eruſalem. 3 | | | 


But Ore, Whether theſe Lands are freed from the Payment of Raym. 223. 
Tithes? | bp * 
See the 2 H. 4. chap. 4. 7 H. 4. chap. 6. And ſee the Notes on the 5 
27 H. S. chap. 28. and 31 H. 8. chap. 13, &c. in Danvers's Abr. 
Tit. Diſines, 618, 619, 620. See alſo the 1 Ed. 6. chap. 14. The 
Act for Chantries Collegiate, and the 2 Rep. 46, 47, 48, 49. m 100 


By the 2 & 3 Ed. 6. chap. 13. None ſhall pay Tithes for Lands 
otherwiſe than they were paid Forty Tears before, nor where by the 
Laws and Statutes of this Realm, or by any Privilege or Preſcrip- 
tion, they are not chargeable, or that are Diſcharged by any Com- 
poſition Real. [See 2 Inft; 649, 650.] 


Since the Diſſolution of Monafteries, Gc. the Learning of Profeſ | | 
fron, Deraignment, &c. is out of Uſe. . 


IV. A Tenure is the 8 Manner whereby Tenements are Holden of Of Tenures 

a Lord; or the Service that the 'Tenant oweth to the Lord. There IS | 
can be no Tenure without ſome Service; becauſe the Service makes 93. a. 10/18 
the Tenure. [See Lord and Tenant, Book 1. chap. 6. and Of an 17310 
Eſtate by Copy of Court-Roll. Book 2. chap. 1.] Theſe Tenures and 

Services were Divided into Twelve Parts, (vis.) Homage, Eſcuage, 

Knight-Seroice, Homage Auceſtrel, Burgage, Villenage, Grand Ser- = 
Jeanty, Petit Ser jeanty, Frankalmoig 7, Fealty, Socage and Rezts. [41140 


By the 12 Car. 2. chap. 24. All Tennres are turn'd into Free and | 68 
Common Socage ; and all Tenures by Knight-Service in Capite and 1 
Socage in Capite and the Fruits and Conſequences thereof are taken 0 
away. And all Tenures to be created by the King ſhall be in Free So- DEC 
cage only, and not in Capite ; ſaving Rents, Heriots and Suits of Tank 
Court, and Services inicident to Common Socage, &c. and ſaving Te- 4.8 


Charges incident to Knight-Service. 


h A Tenure in Capite, in Common Underftanding, was only ap- , .. B. 5. my f 
plied to the King as of His Perſon and Crown, that is, as He is King, 5 al of 


(for the Defence of Him and His Crown) and not when the Land is 2 Inf. 64. 
holden of the King, as of any Honour, Manor, c. The Original S.. 
Tenure muſt be created by the King. It was not ſufficient that it Par. 06, 67. 
was Held only of the Perſon of the King ; for the Land might come 
to Him by Eſcheat. 'Fenure in Capite largely taken, was ſometimes 
applies to a Subject, when One held of a Common Perſon, as of His 

erſon. | 

It remaineth therefore that I ſpeak only of Grand Serjeanty, Pe- 
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Lit. 152. 1, © Grand Serjeanty (from Serjeant, a Waiter) is a Tenure 
1.128; 405-6. whereby one holds his Lands of the King by ſuch Services as He 
ought to do in His proper Perſon to the King at His Coronation. It 
may concern Matters Military, or Services of Honour in Peace; as 
to be the King's Carver, Butler, &c. at His Coronation. Tenant by 
- Grand Serjeanty was ſaid to hold by Knight's Service, becauſe the 
| King had Ward and Marriage of ſuch Tenant; and tho' theſe are ta- 
ken away by the 12 Car. 2. chap. 24. yet the Honorary Services of 

Grand Serjeanty ſtill Remain. [See 1 Ed. 3. Stat. 2. chop. 12.] 
Lit. 159. 2. K Petit Scr jeanty is, where a Man holds his Lands of the King, 
i Inſt. 108. a. to yield to Him yearly a Bow, a Sword, &c. in Effect payable yearly 

as one pays His Rent. | 

' — 194 3. | Frankalmoign (Libera Eleemoſyna, Free Alms) is the only 
119+ Spiritual Service; and is where an Eccleſiaſtical Corporation, Sole or 
g Aggregate, holdeth to Them and Their Succeflors, of ſome Lord 
and His Heirs in Pure and Perpetual Alms. Perpetual ſuppoſes it to 
be a Fee Simple, tho it may paſs without the Word Succeſlors. The 


Word Frank or Free diſtinguiſhes it from a Tenure by Divine Ser- 


© 1 Inſt, 95. Vice; for ® that is certain, and Frankalmoign is uncertain; tho' Both 

a. & b. now are reduced to a Certainty, according to the Form of our Li- 

turgy. A Lay Perſon cannot hold in Free Alms. And when a Grant 

" Lit. 137. is in Free Alms, n no mention is to be made of any Manner of Scr- 

rage b. vice, for it is free from any Temporal Service, and is of the High- 

„ Lit. 140. eſt Nature, becauſe it is a Tenure by Spiritual Service. © Kone can 

«> —4 8 hold in Frazkalmoign but only by Preſcription, or by Force of ſome 

5 Rep. _ Grant made before the Statutes of Mortmain, 7 Ed. 1. chap. 36. 

Tenure cannot be created at this Day to Hold of a Founder and 

His Heirs in Frankalmoign or Free Alms. But the King is not re- 

ſtrained by the Statutes, nor a Subject, that is Licenſed or Diſpenſed 

with by the King, to make ſuch a Grant. [See 7 & 8 V. z. chap. 37. 

by which the King himſelf may Diſpenſe with the Statutes of 17o;r- 

main, and See of Mortmain, chap. g. poſt.] For tho' the Alienation 

is * prohibited, yet if all Parties conſent in whoſe Favour the Pro- 

hibition is made, the Grant is Good. And the P Reaſon, why a 

? Lit. 141. Grant in Frapkalmoign ſince the Statute of ia Emprores Terrarnm 

1 3 is void except in Caſe of the King, is becauſe none can Hold in 

Frankatmoign but of the Donor ; whereas, That Statute obliges to 

Hold of the Chief Lord, by the ſame Service by which the Feoffor 

* 11nft. himſelf held. But the King 1 may Grant away any Eſtate, and re- 
223. 4. ſerve the Tenure to Himſelf. 

r Lit. 540. If an Eccleſiaſtical Perſon holds by Fealty and certain Rent, the 

r Inſt. 99. a. Lord at this Day may * confirm His Eſtate to Hold to Him and His 

EY Succeſſors in Frankalmoign. For the former Services are Extinct, 

and nothing is Reſerved but that He ſhould Hold of him, which He 

did before. So that this Change is not within the Statute of Orig 

| Emptores Terrarum. SP 5 | 

l — 55. A Tenure in Frankalmoign is incident to the ſ Inheritable Blood 

me we ml the Donor or Founder; except in Caſe of the King, who may 

1 5 Grant 


— 


w —_— * — 


* Alienatio licet prohibeatur, Conſenſu tamen Omnium, in quorum Favorem frobis 
vita eſt, poteſt Fieri. 1 Inſt. 98. b. 99. a. | 
Quilibet poteſt reuunciare Furi pro ſe introdutto. 1 Inſt, 99. a. 223. b. 


and OQuia Emptores Terrarum, or 18 Ed. 1. chap. 1. So that the 


hob. bets reed p$ ah. 
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Grant in Frankalmoign to Hold of Him and his Succeſſors. And if 
thoſe that Hold their 'Fenements in Frankalmoigu t fail to do ſuch « Lit. 136. 
Divine Service as they ought, the Lord may Complain of it, accord- 1 Inf. g6. 4. 
ing to the Courſe of the Eccleſiaſtical Law, to their Ordinary or Vi- 
ſitor, which is the King if He is Founder, or, a Subject if He was ap- 
pointed Viſitor upon the Foundation. And the Ordinary or Viſitor 
ought to puniſh the Neglect according to the Eccleſiaſtical Laws. 
But for w Divire Service in certain (as to read Prayers every Friday, Lit. 137. 
or to Diſtribute Alms to Poor Men, &c.) the Lord may Diſtrain for 1 Intt. 96. b. 
it, becauſe Fealry is incident to it. | | 

This Tenure in Frazkalmoign is an Antient Grant; and therefore 
ſhall be allowed as the Law was then taken. It is chiefly to be met 
with in Grants to Religious Horſes, Biſhops, Deans, Deans and 
Chapters, Colleges, Hoſpitals, &c. But tho' it may poſſibly be made 
at this Day, it is out of Uſe. | 

4. * Fealty, (Fides, Fidelitas) ſignifieth an Oath taken at the Ad- - Lir. 91. 
mittance of every 'Tenant to be True to the Lord, of whom He hold- 1 Inſt. 67. b. 
eth His Land. And He that holdeth Land by this Oath only, holdeth ny 
in the freeſt Manner that any Subject can do. But bare Tenant at 
Will at the Common Law ſhall not do Fealty, for He hath no, Lit. 132. 


certain Eſtate; and becauſe the Matter of an Oath ought to be cer- 1 Inſt. 93. b. 


tain, Leflce for Life or Years ought to do Fealty to the Leſſor; for 
They hold of Him; and there can be no 'Tenure without ſome Ser- 
vice. The Service makes the Tenure, 2 Fealty is incident to all * Lit. 131. 
Manner of Tenures, except Frankalmoign. 

This Oath of Fealty is not Aboliſhed, but it is 2 Neglected. — I rlnft.68. a. 

5. > Socage (a Socd, a Plough) is whenthe Tenant holdeth of the Lit. 117, 
Lord by certain Service for all Manner of Service, ſo that the Te- faſt. 86 a. 
nure is not Knight-Service. Since the Statute of the 12 Car. 2. chap. 24. a 
abovemention'd, every Tempora! 'Fenure of a Subject is in Socage. 
But Grand Serjeanty holden of the King, and Frankalmoign (being 
a Spiritual Service) is not in Socage. If a Man holds by Fealty only, | 
© ſuch Service is 'Tenure in Socage. © In antient Time, Tenants in Lit. 118. 
Socage at certain Days in the Year Plough'd and Sow'd the Lord's 4 29: 
Demeſnes. Under the Service of the Plough all Services of Huſ- 1 1ng. 86. 
bandry were included. But afterwards ſuch Services were changed . ** 
into Annual Rent of Money, c. yet the Name of Socage remain- 
eth. And in divers Places Tenants do ſuch Services with their 

Ploughs. "Tenure by Petit Serjeanty and in Burgage are but Tenures 

by Socage in Effect. 55 + es 

6. © A Rent (Redditus) is a Sum of Money of other Conſideration « 1 Inf. 141, 
iſſuing Yearly out of Lands or 'Fenements. It is reſerved out of the 2 . 

Profits of the Land, and is not due till the Fenant takes the Profits. 

Yet a Rent may be reſerved every f Two, Three or more Vears; 1 Inſt. 47. a. 
but it muſt be reſerved to the Feoffor, Donor or Leſſor, and not to a 6 1 Inſt. 
Stranger; except in the Caſe of the King, who may reſerve Rent to 43. b. 


a Stranger. Regularly it muſt be reſerved out of a h Corporeal In- *[: Inft.47.a; 


heritance, whereunto the Grantor may have Recourſe to Diſtrain. Te FR 

But as to Incgrporeal Inheritances the Reſervation may be good by 

Way of Contract, to have an Action of Debt. A Rent may be re- 

ſerved out of a Reverſion or Remainder of Lands, for the apparent 

Poſſibility that They may come in Poſſeſſion. Rent is not a Thing 

merely in Action, becauſe it may be ® granted over. It miſt be 1 Inft. 
— k Certain 294. b. 
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last. k Certain, or that which may be reduced to a Cernainty; and may 


954 14 be of Hens, Pepper, Attendance, &c. as well as Money. 
For a farther Enquiry into the Nature of Renta it may be ncedful 
to conſider, 1. How Rent are Divided. 2. The Payment of Rents 
3. The Acceptance of a Rent. 4. Demand and Tender of it. 5. Di- 
ſtreſſes for Non-payment. 6. The Apportioument and Extingui ſb- 
ment of Rents. 
i Lit. 213, 1. How Rents are Divided. There are I Three Sorts of Rents. 
21% » Rent-Service, Rent-Charge, and Rent-Seck. Rent-Service (fo called, 
In 7. 0. 3 . . - 
141. b. 142.4, becauſe it is ever accompanied with ſome Corporeal Service, as Feal- 
ty at leaſt) is where one upon a Gift in Tail, or Leaſe for Life or 
Years, does reſerve to Himſelf a certain Rent, while the Reverſion 
of the Lands and 'Tenements continues in Him. Therefore if a Ter- 
mor grants all his Term, rendring Rent, He cannot Diſtrain for it. 
[See Poſtea.] This is a moſt certain Mark to know it to be a Rent- 


| Service. But the Rent, tho' it be Incident to the Reverſion, is not 
r loſt. m inſeparably Incident; for one may Grant the N and not the 


N Rent. It Rent-Service is behind at the Day in which it ought to be 
a — paid, the Landlord may Diſtrain for it by the n Common Law, with- 
47 . cout any particular Agreement or Proviſion ; tho a Clauſe of Diſtreſs 
is uſually added in a Leaſe in Writing, gc. It cannot be Reſerved 

out of any Inheritance but ſuch as is Manurable, whereunto the 
Landlord may Enter and take a Diſtreſs; as out of Lands and Tene- 

ments, Reverſions, Remainders; but not out of Inheritances Incorpo- 

real, except in caſe of the King. [See Of Rent, ſupra.] wc 

o Lit, 217. A Rent- Charge is where a Man by Ded maketh His Eſtate over 
1 Toft. 163. b. to another in Fee, or by Gift in Tail, the Remainder over in Fee, 
or a Leaſe for Life, Remainder over in Fee, or any other Grant 

where the «whole Eftate paſſeth, and by the ſame Decd reſerveth to 

Him and His Heirs a certain Rent; and covenanteth, That if the 

Rent be behind, it ſhall be Lawful to Him and His Heirs to Diſtrain, 

c. Such a Rent is called a Rent-Charge, becauſe ſuch Lands are 

charged with ſuch Diſtreſs by Force of the Mriting only, and not by 

Common Law; as in the Caſe of a Rent-Seroice. This maſt be a 
Conveyance in Fee either in Poſſeſſion, or Remainder, or a Grant of 

the whole Eſtate, to make a Rent-Charge ; for the Royorſion is not 

do be in the Feoffor, as is requiſite in a Rent-Service. Alſo, If one 

, 218- ſeiſed of Land p Grants by Deed an Yearly Rent iſſuing out of it to 
inte 144 Another, (as He reſerv'd the Rent to Himſelf before) in Fee, Fee- 
tail, for Term of Life, or Years, with a Clauſe of Diſtreſs, ſuch Rent 

is a Rent:Charge. And if one ſeiſed of Lands in Fee binds his 

4 1 Inſt. - 4 Goods and Lands for the Payment of an Yearly Rent, this is a good 
147-0. Rent-Charge with Power to Diſtrain. So that a Rent-Charge may 

be either by Reſervation or &raut. 

Lit. 21), Rent-Seck (Redditus Siccus) is where a Man by Deed maketh 
218,233, over his Eſtate to Another, and Reſerveth to Him and His Heirs a 
235, 236: certain Rent, or Grazteth a Rent iſſuing out of his Eſtate in Fee, 
 Fee-tail, for Life, or Years, without any Clauſe of Diſtreſs in the 
Deed. Now he cannot Diſtrain, becauſe He hath not Seiſin of the 
Rent, and no Diſtreſs is Incident to it; but he may have other Re- 
medy when he hath not Seiſin of it. And becauſe he cannot have a 
Diſtreſs, it is called a Dry Rent; there being no Reverſion, or parti- 


_ cular, 
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cular Charge to enable him to it. But if the King ſ hath a Rent-Seck, ' Kelw, 


— 


4 he may Diſtrain tor it. 104. A. 1 | 
— To theſe Three Sorts of Rents may be added a Rent Reſerved up- 3 1 
C on a Leaſe at Will, called * Rent Diſtrainable of C1110 Right. © 1 Inſt. 17750 1 
F Alſo a Man may have a Rent iſſuing out of Land by u Preſcription. —_— 


And there are * other Rants (tho' not properly called Rents) reſer- 144. a. 
ved by Contract or Deed, which creates them with Clauſe of Diſtreſs * Lit. 345. 

* without a Tenure, againſt the Natural Courſe of the Law, as in * x 4 

*S Common Practice. Such Rent is rather a Penalty of an Annual Sum ; 
in Groſs. But Note, 'That in all Caſes by late Statutes a Landlord 
may Diſtrain for his Rent upon any Contract. [Sce the Statutes con- 
cerning Diſtreſſes, poſt.] So that I do not underſtand the great Uſe 
now to be made by Diſtinguiſhing upon theſe ſeveral Kinds of Rent 
as to Diſtreſles. 5 

You will often hear of Fee-Farm Rent, Ouit-Rent, Rack-Rent, 

Old Rent and Improvd Rent. A Fee-Farm Rent (Fendi Firma)! F.N.B. | 
is where Land is Held of Another in Fee, for ſo much Rent as it is rea- 15 * 19 
ſonably worth, or at leaſt to the Fourth Part of the Value. Oit- Rent Int 143. b. "hy 
(or Mhite Rent, becauſe paid in Silver; Or Quiet-Rent, becauſe up- 2 Int. 44, N 
on Payment the Tenure is Quiet, Quit and Free for that Time) is a as | 
Certain Small Rent payable yearly by the Tenant to his Landlord. 
The Tenants of moſt Manors pay ſuch a ſmall yearly Rent. Rack- 
Rent is ſuppoſed to be the full yearly Value of the Lana payable by 
the Tenant for Life, Years, (5c. Old-Rent is that yearly Rent which 
was always paid, neither more nor leſs, the Tenant being ſuppoſed i 

to have a Good Bargain. Improved Rent is where the Old Rent has * 
been raiſed, or where an Improvement has been made of the Rent. 
Here Purchaſers are more Cautious than where Lands are let at the 
Old Rent. | | 

2. Concerning Payment of Rent, it is to be obſerved, That Mo- l 
ney given as Parcel of the Rent by way of Seiſin ſhall not be 2 aba- * 1 Ing, 9 704 
ted out of the Rent; or that Money is given as Payment of the 3154. e 
Rent, or as Parcel of it, it ſnall not be applied to the Payment of WE bl 
any other Debt, as for Wares Sold, &c. by the Receiver; for the 600 
Payment is to be in that “ Manner which one would pay it, and : ng 34 
not png". to the Words of the Receiver how He would accept it. 0 

If one ſeiſed of Lands in Fee maketh a Leaſe of the ſame Land l 
for Ten Years, yielding to Him and His Heirs a Yearly Rent of 1 
Twenty Pounds at the Feaſt of St. Michael, b or within One Month v 10 Rep. _ 


after; if the Leſſor dieth between the Feaſt of St. Michael, and the f 


* - 2 
3 0 
2 N ad 
Nee 


End of the Month, the Rent muſt be paid to the Heir as Incident to 
the Reverſion, (and not to the Executors, as where Rent is due and G 
behind, ) becauſe this was not Due until the End of the Month. So 1 
the Rent muſt be paid to the Heir, if the Leſſor dies before ky 
any fixd Day of Payment. If the Leſſor dies upon the Day of w.. 
© Payment, if the Rent is unpaid, the Heir ſhall have it. For the vB 
a Rent is not due till the laſt Minute of the Natural Day. © But if 10 Rep. K 
\ it be paid that Morning before the Leſſor dies, his Executor ſhall re- 77: M70 


8 as : ) | ; 1 Inſt. 212. 1 
Ain it againſt the Heir; but not againſt the King. If the Leſſor db. Wy 
lives to the Day of Payment, a Payment before the Day appointed, 444 


is in Law a Payment at the Day; and a Payment at another Place is | 
good, as if Received at the Place limited in the Condition. It one vg 
ſeiſed in Fee lets Lands for certain Years, and reſerves a Rent to 


B b | Hi mſelf. 
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Himſell, not to Him and His Heirs, the Rent ſhall Determine by His 
d11nft Death, if He dies within the Term. If He reſerves a Rent d Gene- 
47.% 214% rally without ſhewing to whom it ſhall go, it ſhall go to His Heirs. 
. If He reſerves It to Himſelf or His Heirs, It is void as to the Heir. 
1 Ventr. 16 1. If He reſerves a Rent to Him and His Aſiaus, the Rent ſhall Deter- 
ev 1} mine by His Death, becauſe the Reſervation is good only during his 

Life. So if He reſerves a Rent to him and his Executors, it ſhall 

End by his Death; becauſe the Heir hath the Reverſion, and the 

Rent is Incident to the Reverſion. But It has been reſolyed, That a 

Rent Reſerved to the Leſſor, and His Executors and Aſſigns, during 

the Term, ſhall go to the Heir, becauſe the Rent after the Deceaſe 

of the Leſſor comes in lieu of the Land, which had deſcended to the 

2” Heir. © But if the Rent is reſerved to the Leſſor, his Heirs and A, 
1 Inſt. 47. a. fig, then the 799 of the Reverſion ſhall enjoy it, if the Rent is 
incident to the Inheritance. 5 


If a Leaſe is made for Years yielding an Yearly Rent at the Feaſts 


of St. Michael, and the Aununciation of our Lady, or within Twelve 
ie Rep. 129 Days after every of the ſaid Feaſts, f or Days of Payment thereof, 
That then the ſaid Leaſe ſhall be void; the Tenant or Leſſee has 
Twelve Days after the Twelve Days to pay the ſaid Rent; for the 
Twelfth Day after the Feaſt was a Day of Payment. But if the 
Clauſe in the Leaſe had been, That if the Rent is behind for the 
Space of 'Twelve Days next after either of the ſaid Feaſt-days of Pay- 
ment, here the Tenant hath but Twelve Days allowed him. 
If a Tenant for Life lets a Leaſe for a certain Number of Years, 
if He ſhall fo long live, the Rent to be paid at the Four moſt uſual 
10 Rep. Feaſts in the Year; if the Tenantfor Life dieth before a Quarter Day, 
127 1 > or Day of Payment, s the Tenant is Diſcharged of the Rent for that 
Quarter by the Act of God. So a Parſon made a Leaſe for Years, ren- 
dring Rent at the Feaſt of St. Michael, or within One Month after, 
and the Parſon died Ten Days after the Feaſt of &. Michael, and was 
barr'd of his whole Rent, becauſe He died before the Rent was due. 
If a Tenant for Life dies but an Hour before the Day of Payment, 
there can be no Rent due to him. Therefore, Thoſe that have 
Eſtates only for Life would do well to divide the Rent, and make it 
payable Weekly or Monthly, tho' they receive it but Half Yearly, &c. 
or elſe let them have a Covenant in their Leaſes to oblige their 'Te- 
nants to pay to their Executors for ſo much of the Profits as they 
ſhall receiye, in Proportion to the whole Rent, in Caſe the Landlord 


or Leſſor ſhould die before any Day of Payment. There can be but 


little Loſs by a, Weekly or Monthly Reſervation. Otherwiſe without 
this Care the Tenant-may receive the Profits of the Eſtate, and de- 
tain the Rent too, by quitting the Eſtate upon the Death of his 
Landlord, who did not live till the Rent was due; by this Way 


barring thoſe in Remainder and-Reverſion, &c. of the Rent; becauſe 


He hath taken Care not to be their Tenant at the Day of Payment. 
This has been often done by the Tenants of Biſhops, Deans, Arch- 


deacons, Prebendaries, Parſons, Vicars, Widows endowed. by Com- 


mon Law, or having Joyntures in lieu of Dower according to the Sta- 
tute, (5c. for want of due Care and Foreſight. [See of the Redder- 
Je dum poſt chap. 3. 
10 Rep. 128, Ila Rent is reſerved upon a. Leaſe for Years of Lands at Four 
1 Inſt. 47, b. uſual Feaſts in the Year, the Leſſor ſhall have an Action of Debt 


292. b. 
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after the firſt Day of Failure. becauſe the ſame is accounted in Law 
a Refervation of Parcel of the Profits of Land. So that every Quar- 
ter's Rent is a i ſeveral Debt. & Thus it is of a Covertant, or Pro- 
miſe, or Recogniſance to pay a hundred Pounds at five ſeveral Days 
after the firſt Default, Yet if one Leaſeth a Stock of Cattle, or o- 
ther | Perſonal Goods, and the Rent is to be paid at ſeveral Days, 
the Leſſor muſt tarry until all the Days are expired, becauſe it is 
All but One Perſonal Contract. And fo it is of a Bond or Contract 
for Payment of ® ſeveral Sums of Money. Note, a Diverſity between 


Real and Perſonal Contracts, and between Debts and Covenants, or ; 


Promiſes. [See Recognizance, Obligation, chap. 3. infra. Of Action 
of D. bt, Book 4. chap. 4. | 

When One is to pay Rent at a certain Day, He hath all that Day 
until Night to pay it, but ſo that the Receiver may fee to tell it. 
And when a Common Perſon appoints ® no Place of Paymc ut of his 
Rent, the Law appoints it to be upon the Land; but in Caſe of the 
King, the Payment muſt be at the Eæchequer, or to his Receiver. If 
a Man is bound in an Obligation to pay his Rent at a Day, ? he 
muſt ſeek out his Landlord to pay him. | 

See the 18 Fliz. chap. 6. Concerning Rent in Corn: payable to 
Colleges, &c. Sce alſo of an Acquittance, poſt, chap. 3.] 

3. Acceptance is as it were an Agreement unto ſome Act done be- 
fore, which might have been avoided, if ſuch Agreement had not 
been. So Acceptance of a next Rent due at a Day 1 afterwards, ſhall 
bar one to enter for a Condition broken betore by Reafon of the 
Non-Payment of the Rent, becauſe he now affirmeth the Leaſe to 
have Continuance, which He might have avoided, had He not ac- 
cepted the Rent. So a Diſtreſs affirmeth the Continuance of the 
Rent in ſuch Caſe. But if the Rent was due before, and thereby the 
Condition broken, One may receive that Rent and yet Re-enter. And 
if He accepteth r Part of the Rent, He may enter for a Condition 
broken, and retain the Land until He has the whole Rent. If there 
is a Leaſe for Years rendring Rent with Condition, That if the Leſ- 
ſee Aſſigns his Term that the Leſſor may Re-enter, the Leſſee af- 
ſigneth, and the Leſſor receiveth the Rent of the Aſſignee, not 
Hearing of the Aſſignment, f or not having Notice of it, He may 
| Re-enter notwithſtanding the Acceptance of the Rent. | 
t If a lefler Sum is paid in Satisfaction of the Whole, this cannot 


be Satisfaction for the Whole; unleſs acknowledg'd to be fo by A. 


quittance under Seal. And ſo when a Contract is made by Writing 
to do any Collateral Act, it cannot be altered without Writing. | Sce 
for Payment of Money before the Day, or in another Place, &c. and 
accepted as ſuch, In Payment of Rent, ſupra, and ſee of Accord, 
Book 4. chap. 3. | 

But Note, That where an Eſtate or Leaſe for Zears is u ipſo facto 
void by the Condition or Limitation, no Acceptance of the Rent at- 
terwards can make it have a Continuance. Otherwiſe, if it is an 
Eſtate only -oidable by Entry; tho' it is ſaid, it ſhall be 7p/o fatto 


void; as a Leaſe for Life, or an Eſtate of Freehold ; for an Eſtate of 


Freehold cannot begin or end without Ceremony. Here Acceptance 
of the Rent due at a Day afterwards ſhall bar the Leſſor of his En- 
try. For this voidable Leaſe may be Affirmed by Acceptance of the 

| . Rent 


ir Vent. 
129. 

k 4 Rep. 94. 
10 Rep. 28. 
1 Inſt. 292. b. 
2 Inſt. 395, 
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Rent and neglecting to Re- enter. As no Entry is required upon a 
Leaſe for Years, it is utterly void. So if a Parton, Vicar or Preben- 
dary, makes a Leaſe for Years rendring Rent, and dieth, tho the 
Succeſlor accepteth the Rent, it is not good; for the Leaſe was 
void by his Death ; Otherwiſe of a Leaſe for Life. The Accep- 
tance of Rent by the Maſter of an Aggregate Body, ſhall not hurt 
the Aggregate Body where the Leaſe is void. If Tenant for Life 
leaſeth Lands for Years and dies, the Leaſe is void. And tho' He in 
Remainder accepts the Rent, it is void. So if Tenant in Dower 
* Terms of leaſeth for Years and dies, and the Heir accepts the Rent. * But 
Law, v. Ae. jf a Man and his Wife, ſeiſed of Land in Right of his Wife, makes 
Taue. a Leaſe by Deed reſerving Rent, and the Husband dieth, yet if the 
Wife accepts the Rent, the Leaſe is affirmed, after the Rent was due 
to Her. [See of Leaſes, chap. 3. poſt.] 
4. Of Demand and Tender of Rent. 
It behoveth all Perſons that would Re-erter upon their Tenants, 
v ift. 2or, to make a Y Demand of their Rent, and it behoveth Tenants to 
1 Nax, Tender their Rent to prevent the Re-entry. 
2 I. A Demand is a calling upon a Man for any Thing due. It is 
8 Rep.153, Z twofold, Expreſs or Implied. Expreſs when one bringeth an Ac- 
1 ing. 291.b, tion for his Rent, Oc. Implied is done without any Words, as by En- 
try into the Land, Diſtreſs for the Rent, &c. A Demand muſt be in 
Perſon, or by lawful Attorney, in the Preſence of Witneſſes, If one 
is to bring an Aſſiſe, or Diſtrain for Rent, after Demand to be made, 
Lit. 233. He ought to Demand the Rent upon the Lands out of which the 
7 Inf 153-8 Rent is iſſuing. But if there is a Houſe or Land, a Demand at the 
Houſe or Land is ſuſhcient. It need not be Demanded at the very 
b Rep. 28, b Tzme it is due, but at any Time after, whether the Tenant be pre- 
8 ſent or no, if you are to Diſtrain. But Obſerve theſe Things as to 
153. a. & b. Place and Time of Demand, in Caſe of Re-entry for Breach of a 
201. b. Condition tending to the Deſtruction of the Eſtate. © He that would 


£2 Int 201. Enter for a Condition broken, muſt 1. Demand the Rent. 2. Upon 


b. 202. a. 


4 Rep. 73. the Land if there is no Houſe. 3. If there is a Houſe, at the Fore- 
Door, the moſt notorious Place. It is not material whether any Per- 
ſon be in the Houſe or no. So if a Feoffment is of a Wood only, the 
Demand muſt be at the Gate of the Wood, or other moſt notorious 
Place. 4. If the Appointment is at any other Place from the Land, the 
Demand muſt be at that Place. 5. The Time of Demand muſt be 
certain, that the Tenant may be there to pay the Rent. 'The laſt 
Time of Demand of the Rent, is ſuch a Convenient Time before the 
Sun-ſetting of the laſt Day of Payment, as the Money may be num- 
ber d. The Leſſor, or his ſufficient Attorney muſt remain upon the 
Land the laſt Day on which the Rent due 1s to be paid, until it be 

Dark that He cannot ſee to tell the Money. d And if the Money is 

4 Lit, 233. not paid (whether the Tenant is Abſent or Preſent) this is a Denial in 

1 Inſt. 153. Law, tho there are no Words of Denial. © One may reſerve a Rent 


„Lit. 32. on Condition, That if the Rent is behind He ſhall Re-enter, and 


1 Inft. 203. a. Hold the Land till He is ſatisfied or paid the Rent behind, &c. In this 
Caſe if the Rent isbehind, or Allor in Part unpaid at the Day, He may 
Re-enter. But when the Feoftce, Oc. pays or Tenders on the Land 


All the Arrears, the Feoffee, Gc. may Enter again. For the Feoffor, 


c. has only an Intereſt, not the Freehold, to take the Profits in the 
I | ; . 
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=” 


Nature of a Diſtreſs. Here the Profits ſhall not go in Part of Satiſ- 
faction of the Rent. Otherwiſe, If He was to Hold the Land till He 
was paid by the Profits thereof. 3 ; = 

In the Caſe of the f King a Demand is not neceſſary. But if the 
King grants over the Reverſion of his Leaſe to a Common Perſon 
and his Heirs, He in the Reverſion ought to make a Demand upon 


the Land, (5c. 


f 4Rep. 7 
5 Rep. 76. 


A Demand of Rent cannot be made by a Bayliff upon Condition 


of Re- entry. When any Sum is to be forfeited g Nomine Pang for 
Non-payment of the Rent at the Time, (5c. the Demand of the Rent 
ought to be preciſely at the Day in reſpect of the Penalty : And if 
there is a General Obligation for the Performance of Covenants, It 
doth not alter the Nature of the Rent ; but it ought to be Demand- 
ed, notwithſtanding the Obligation. 

2. Ah Tender is an Offer to pay the Rent. i It may be of Money 
in a Purſe or Bag without Telling the ſame. For it is the Duty of 
him that is to receive it to put it out and tell it. But a Tender of 
Rent muſt be of the whole Rent without Deduction of Taxes, Gc. 
(for Stoppage is no Payment) unleſs it is agreed to be otherwiſe, k A 
Tender upon any Part of the Land, or at any Time of the laſt Day 
of Payment, ſaveth the Condition for that Time, tho' the Landlord 
refuſeth it. | See of Reſcous, infra.) | | 

This is the ſtrict Law concerning Demand and Tender of Rent. 
But by Agreements theſe Niceties are uſually prevented, either by 
Covenant to pay on Demand in Writing left at ſuch a Place, or abſo- 
lutely by Covenant to pay at ſuch a Place, on ſuch a Day, ! without 
Demand. | See Of Obligations, chap. 3. [here a Tender of a Sum in 
Groſs muſt be made to the Perſon. 

5. There may be a Diſtreſs for Non-payment of Rent. Therefore 
enquire 1. What is a Diſtreſs. 2. For what one may Diſtrain. 3. What 
Things may be Diſtrained or not. 4. How it may be made. 5. Of 
Replevin and Reſcous. | 

I. mA Diſtreſs (Diſtrictio) is a Thing found upon the ſame Land, 
and taken for Rent behind, or other Duty, or for Damage-feaſant, 
(i. e.) Hurt ns tho the Property of the Thing belongeth toa Stran- 
ger. "A Diſtreſs is either Finite or Infinite. Finite, is that which 
is Limited by Law how often it ſhall be,made to bring the Party to 
Trial of the Action, as once or twice. Infinite is without Limitation, 
until the Party appears; as againſt a Juror that refuſeth to appear, 


Sc. But Jam ſpeaking of a Diſtreſs for Rent. Therefore, 


2. For what may one Diſtrain ? 

A Landlord may Diſtrain of ? Common Right for Rent-Service, 
and all Manner of Services, or for a Rent reſerved upon a Gift in 
Tail, Leaſe for Life, or Years, or at Will, tho' there be no Clauſe 
of Diſtreſs in the Leaſe, provided that he reſerves the Reverſion to 
himſelf. Therefore, tho' the Diſtreſs is reſerved, if the Rent is un: 
paid for Ten Days, &c. yet the Leſſor may diſtrain the next Day at- 
ter it is due. For the Words are Affirmative, and cannot Reſtrain that 
which is of Common Right. But a Man may not diſtrain for Rent 


after the Leaſe is expired: [Yet ſee the Statute .] One cannot 


diſtrain upon a Feoffment in Fee for Rent, unleſs a Diſtreſs is expreſ- 
ly reſerved in the Deed; nor for P Debt, Treſpaſs, Oc. 4 
3 


b1Inſt. 211. a. 
IInſt. 208. a. 


IInſt. 20a. a. 


f 5 Rey. 40. 


m Terms of 
the Law, v. 
Diſtreſs. 

1 Inſt 96. a. 
n Terms of 
the Law, v. 
Diſtrict as. 


Dr &Stud. 
Dial. 2. 
chap. 9. 


Lit. 72, 331. 


I Inſt. 57. b. 
205. a. 


Dr. & Stud. 
Dial. 2. 
chap. 9. 


0 j 
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3. A Diſtreſs may be of ſeveral Things, but not of all Things. A 
4 TOs 47- Diftreſs taken 14 for Rent muſt be, 1. Of a Thing whereof a valuable 


Rot Ab- Property is in ſome Body either General or Special, See chap. 5. poſt. * 
66 * 1 bands Dogs, Cones and Things Nee Nature Cl, l Y 8 
f ained. But 2. When one is riding on a Horſe, or hath an Ax in * fe 
his Hand cutting down Wood, or when one carries any 'Thing about | 
Him, theſe cannot be diſtrained. But a Horſe with the Rider on it 7 
may be diſtrained Damage-Feaſant, and led to the Pound with the 
r 1 Sid. 422, T Rider upon Him. Opere. 3. Valuable Things that are in f Trade 8 
enn. 47 Mall not be diſtrained for Rent; as a Horſe that is ſhooing in a be 
a. & b. Smith's Shop ſhall not be diſtrained for the Rent of the Shop, nor a C 
Horſe in an Inn, nor Materials in a Weaver's or Taylor's Shop for 6 
making Cloth or a Garment, nor Sacks of Corn or Meal in a Mill, ke 
for the Rent thereof. For the Common Preſumption is, That ſuch 71 
Things belong not to Themſelves, but to Others. For this Reaſon If 
a Horſe, 6c. put out to Paſture by way of Agiſtment (becauſe it is 71 
preſumed to belong to the Owner of the Ground) may be diſtrained. . 
2 Ventr. 50. If He is put in but for a Night by? Leave of the Leſſor and Leſſee, L 
CONN yet the Leſſor may diſtrain him. Goods in a Fair or Markat ſhall * 
641, 642. not be diſtrained, for they are brought thither for the Good ct the 1 
Publick. But if they are driving to Market, and by the Way they — 
are put into Paſture, otherwiſe. Utenſils and Inſtruments of Trade, Ca 
« 1 Inſt. 47. or Tools of one's Profeſſion, ought not to be diſtrained. 4. u No- fac 
a. & * thing ſhall be diſtrained for Rent that N be render'd again in as U 
* Ha good a Plight as it was at the 'Time of the Diſtreſs taken. So Vic- al 
tuals cannot be diſtrained, and formerly (until a late Statute) Sheaves Meg 
| or Shocks of Corn. But for Damaze-Feaſant they may be diſtrain- 
F ed. Carts with Corn may be diſtrained, for they may be ſafely re- Ho 
5 ſtored. For this Reaſon Money in a Bag ſealed may be diſtrained, Po 
not if out of a Bag. 5. Beaſts belonging to the Plough, or Beaſts SA 
5 * 1Ventr. 36. Of Husbandry, ( Averia Caruce) or Sheep, or * Horſes joyned to a * 
F : Sid. 440. Cart with a Man upon it, (but both Cart and Horſes may if a Man Ha: 
* is not upon the Cart, and the Horſes may be ſevered from the Cart _ 
„ loaden with Corn )ought not to be diſtrained ; if there are other ma 
4 Beaſts or Things beſides which may be diſtrained. But for Damage- ['Se 
5 Feaſant all thefe may be diſtrained. And indeed this Order is ſeldom 5 
obſerved; for Tenants are fore d to ſubmit to the Pleaſure of their , 
Landlords, becauſe the Remedy would be worſe than the Diſeaſe. Fee: 
' 11ſt, 47, 6. Y Furnaces, Gc. fixed to the Freehold (tho the Tenant might re- * and 
| a. & b. | ; : | : 
. move them as His own during the Term) Doors upon the Hinges, . wit 
'Þ the Windows of the Houſe, cannot be diſtrained. 7. Beaſts of a E wit 
1 Stranger that Eſcape into the Landlord's Ground may be diſtrained 1 
* for Rent, tho' they have not been Levant and Couchant, i. e. tho = 4 
4 they have not been in the Ground for a good Space of Time, or ſo | Ref 
„ | long as to have lain down and roſe up again to Feed. Otherwiſe if . Eſc 
1 the Tenant of the Land is in Fault in not keeping up his Mounds by can 
ob Reaſon whereof the Beaſts come upon the Land, 1 
i} By the Statute 7 Ann. chap. 12. The Goods of an Embaſſador or Y my 
* other publick Miniſter, or of his Servants, ſhall not be diſtrained. not 
| 4 If ſo, the Diſtreſs is void. = I” Tn 
| | | Stra 
4. Ho, Dit 


* 
* 


1 Laws of England. 


4. How muſt a Diſtreſs be made ? | 
| A Diftre/s muſt be made on the Land or Premiſſes, not when the 
* Goods are removed from the Premiſſes. [Rpt ſee the Statute infra.] 
. If Lands lay in * ſeveral Counties, one may Diſtrain in one County * 1 Inſt. 153 b. 
for the whole Rent. One cannot break open ® Gates, or throw down 15+ 4. 
an Incloſure to take a Diſtreſs, He may enter into the Tenant's 1 2 
Houſe, if the Doors are open, otherwiſe not. | | 
A Diſtreſs muſt be made in this Manner. A Diſtreſs taken by One 
or his Bailiff or Servant, of bio Cattle for Rent arrear, &c. muſt » 1 Inf. 4. b. 
be brought to a Common Poumd within three Miles in the ſame 9% * 
County; or the Landlord may keep it in an open Place in his own 
Ground, or the Ground of another by his Conſent. If the Cattle are 
kept in a Common Pound, the Landlord need not give Notice to the 
Owner to Feed them, but the Owner is to take Notice at his Peril. 
If they are kept in any other open Place, He mult give Notice to the 
Owner that He may give them Food; and then if the Cattle die for | 4 
want of Food, He that was Diſtrained ſhall bear the Loſs, and the | 
Landlord may Diſtrain again for the ſame Rent or Duty. Both theſe | 
are Pounds OQvert or Open, tho' there is a Difference as to Notice of 1 
giving the Cattle Food. One may alſo impound Cattle in Pound Co- 
vert or Cloſe, as in ſome Part of one's own Houſe, &c. but then the 
Cattle are to be fed at the Peril of the Landlord without any Satiſ- 
faction for it. He that Diſtraineth Cattle cannot © Work them, or 2 Cro. 148. 
Uſe them, unleſs for the Benefit of the Owner ; as by Milking a Cow 
diſtrained, Oc. for He hath no Property in them. But Cattle taken 
in Vithernam may be uſed. [See Of Keplevin, Book 4. chap. 4.] | 
When one takes a Diſtreſs of Dead or d Inanimate Things, as * x Int. 47. b 
Houſhold Goods, c. They muſt be impounded in a Houſe, or other 
Pound Covert within Three Miles in the ſame County. For if they | 
are put in a Pound Opert, and Damaged and Stollen, the Landlord I 
muſt Anſwer for them; as He muſt Anſwer, if He himſelf doth any +18 
Harm to them, or to any other Diſtreſs. 1 
* A Diſtreſs for Rent cannot be in the © Night; otherwiſe for Da- 11nft. 142. a. \ 4 
4 mage-Feaſant, leſt the Beaſts ſhould eſcape before they are taken. Rep. 7. "il 
* [See Articuli Cleri, chap. 9. Or 9 Ed. 2.] 
+ 5. Of Replevin and Reſcons. - 
: 1, A Replevin, ( Replegiare, a Re and Plegiare, f to Redeliver up- « 108.1456. 
on Pledges or Sureties) is Grounded and Granted upon a Diſtreſs, 161. «. ' 4H 
and is a Re-deliverance of it, that the Thing Diſtrained may remain 5 q 
with the firſt Poſſeſſor upon Security given by Him to try the Right 14 
with the Diſtrainer, and to Anſwer him in a Courſe of Law. [See Et FM 
Of Replevin, Book 4. chap. 4.] | 
2. 8 Reſcous (from Reſcourrer, Recuperare) is a Reſiſtance and a «10ſt. 160. b. Wile 
Reſcuing of any Thing (or of a Perſon arreſted,) and procuring an l 
Eſcape againſt Law. There muſt be a Diſtreſs or an Arreſt, or elſe Kon 17 
cannot be a Reſcous. If a Diſtreſs is taken h without Cauſe, as where 1 Inſt. 47.b. 0 71 
no Rent is due; or where one Diſtrains out of his Fee; or (if in his Fee) 160d. 161.4. "0 
in the Highway; or Diſtrains Averia Carucæ, where there is a ſuffi- * + |, 198.0 
cient Diſtreſs beſides ; or if the Landlord Diſtrains any Thing that is 1715 
not Diſtrainable; one may make Reſcous. This may be done by the WR 
'* Tenant, when any Thing of his is wrongfully Diſtrain d; or by a | 4% 
Stranger when his Goods are Diſtrain'd without Cauſe, &c. If the Wt. 
| Diſtreſs was made upon i Good Cauſe, the Owner cannot gp 2 Inſt. 47. b. | 
' | them 
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them as they are going to the Pound. And tho' the Diſtreſs was with- 
out Cauſe, yet if it is impounded, the Owner cannot break the Pound 


and take away the Diſtreſs. If He doth, the Party Diſtraining may 


have his Action, and Re-take the Diſtreſs where-ever He finds it, and 
Impound it again. But in Damage-Feaſant, if the Pound Door is un- 


lock'd, the Owner may take them out. If the Cattle Diſtrained, as 


* IInſt. 16 1. a. 
9 Rep. 22. 


II Inſt. 160. b. 
2 Inſt. 107. 
8 Rep. 147, 
Sc. 


m 5 Rep. 76. 
8 Rep. 147. 
2 Inſt. 107. 


a Inſt. 10). 
x Inſt, 56. b. 


they are Driving to the Pound, go into the k Houſe of the Owner. 


and the Owner do not deliver them upon Demand, it is a Reſcous in- 
Law. For there is a Reſcous in Law as well as in Deed. If the 


Landlord comes to Diſtrain Cattle which he ſecth upon the Ground, 
and the Tenant, or any other (to prevent the Landlord from Diſtrain- 
ing) drives the Cattle off the Ground; yet the Landlord may make 
freſh Purſuit and Diſtrain them. [See the 8 Aun. chap 17. poſt. O- 
therwiſe for Damage-Feaſant ; for the Diſtreſs muſt be while Da- 
mage-Feaſant. [See Of Reſcons, Book 3. _— 3. | 8 

If the Owner of the Cattle ! before Diſtreſs Tenders his Rent, if 
a Diſtreſs is afterwards taken notwithſtanding the 'Tender, it is wrong- 
ful, and He may make Reſcous. But if He Tender after Diſtreſs, 
and before the Impounding, the Owner cannot Reſcue them; for the 
Taking was lawful, tho' the Detainer is wrongful. A Tender after 
the Impounding, makes neither the one nor the other wrongful ; for 
then it cometh too late. The ſame Law for Damage-Feaſant, if be- 


fore the Diſtreſs there is a Tender of ſufficient Amends. m And in 


Damage-Feaſant the Party may Tender Amends until the Cattle are 
Impounded; and then the Detainer is unlawful. [See the 21 Fac. 1. 
chap. 25. For Relief of Patentees, &c. of Crown Lands and Dutchy 
Lands, (5c. in Caſes of Default for Non-payment of Rent, (5c. | 

A Tender of Amends to a Bailiff is not Good, for He cannot deli- 
ver the Diſtreſs once taken. [Se of Tender, ante, and the 2 V. GM. 
chap. 5. in fine, infra. | | 

Of * zmreaſonable Diſtreſles ; See the Statute of Marlby. 4. or 
5.2 H. 3. chap. 4. and 2 Inſt. 107. Concerning Diſtreſſes and Tender. 

n If a Landlord Diſtrains Two or Three Oxen, c. for Twelve 
pence, or ſuch ſmall Sum, and the Owner brings a Replevy, and the 
Landlord avows the taking of Them for the Twelve-pence, (5c. the 
Landlord ſhall be fined, and the Party may have his Action on the 
Statute; provided there was other Diſtreſs upon the Land holden of 
leſs Value. 5 


By Marlbr. 15. or 52H. 3. chap. 15. None (except the King) ſhall 
rake a Diſtreſs out of his Fee, or in the King's Highway, or in the 


Common Street. For all the King's Subjects ought to have a Free Paſ- 


ſage to Fairs and Markets. | See the 3 Ed. 1. chap, 16. and 17.] 


See the 32 H. 8. chap. 37. For Recovery of Arrearages of Rents by 


Executors and Adminiſtrators; and by the Husband for Rent due in 
the Right and Life-time of his Wife; and the Remedy for Rent 


where the Eſtate was for the Life of another that is Dead. And for 


the Expoſition of this Act, 1 I7zft. 162, a. & b. : 
l | | By 


.* Quicquid in Exceſſu Actum eſt, lege Probiberur. 2 Inſt. 10). 


G& SS RK aAzGcoata 


" 
* 


Ch. 2. 

By the 1 & 2 Ph, & M. chap. 12. No Diſtreſi of Cattle ſhall be 
Driven ont of the Hundred where it is taken, except to a Pound- ** 
Overt within the ſame Shire: nor above Three Miles diftant from the | 
Place where it was taken, nor ſhall it be Imponnded in ſeveral Pla- 1 
ces, in Pain of Five Pounds and Treble Damages. And no Perſon 
ſhall take above Four Pence for Impounding, under the like Penalty, 


any Preſcription notwithſtanding. [See again Marlbr. 4. or 52 H. 3. 
chap. 4. and 2 Inſt. 106,] 


£2 3» 
_* — 


Laws 1 93 


* 4 


See the 22 Car. 2. chap. 6. 22 & 23 Car. 2. chap, 24. 10 Ann. chap. 
18. Concerning Fee-Farm Rents. | 

'There are two Excellent Statutes for Recovery of Rents by Diſtreſ- 
ſes, (viz.) the 2 V. & M. Se.. 1. chap. 5. and the 8 Aun. chap. 17. 
which have altered the Common Law, and are now the Rule in Pra- 
ice. Diſtreſſes were not to be Sold before, but only to be Detained 
as Pledges for inforcing the Payment of Rent; the Perſons Diſtraining 
having little Relief thereby. But 


By the 2 W. & M. chap. 5. If a Tenant or Owner of Goods ſhall | 
not within Five Days after Diſtreſs for Rent due upon any De- | 
miſe, Leaſe or Contract whatſoever, and Notice of the Cauſe there- 
of, left at the moſt Notorious Place of the Premiſſes, Replevy the 
ſame with ſnfficient Security, to be given to the Sheriff, according to V4 
Law, the Perſon Diſftraining may with the Sheriff, Under-Sheriff, 
or Conſtable of the Hundred or Place where, &c. canſe the Diſtreſs 
to be appraiſed by Two Appraiſers, to be ſworn by ſuch Sheriff or Con- 
ſtable; and then ſell the fn towards Satisfatiion of the Rent and 
Charges of the Diſtreſs and Appraiſment ; leaving the Overplus in 
the Officers Hand for the Owner's Uſe. | 
And whereas no Sheaves or Shocks of Corn or Corn 1055 in the | 
Straw, or Hay in any Barn or Granary, or upon any Hovel, Stack | Weyl 
or Rick, &c. could by the Law be Diftrained. it ſhall be lawful to 13810 
Diſtrain for Rent arrear any ſuch Sheaves, &c. and to bock up and 
Detain the ſame in the Place, (for they cannot be Removed, but 
muſt be Secured upon the Land) where it ſhall be found, until it be 
Replevied, &c. In Default whereof to ſell the ſame after Appraiſe- 


ment, as aforeſaid. 2 8M 


2. 
mo 
* N 
* 
; 
+ 
5 
2 
3 
= 
i 
1 
4 
75 
17 
| | 
« 


If a Landlord comes into a Houſe and ſeiſes upon ſome Goods as a 
Diſtreſs, in the Name of all the Goods in the Houſe, That is a good 9 
Seifure of all. But the Goods muſt be removed immediately by the Wh 


Statute, except Corn or Hay. The Appraiſement and Sale cannot 
be until after Five Days, 


e Pa 
ad — _ —— 


To proceed, If any Diſtreſs and Sale ſhall be made where there is | 115 
. Rent due, the Owner of the Goods Diſtrained may Recover double | 10 
Value of the Goods Diſtraiued, with full Coſts. Fe U 


CI 2 e E 4 i E 
Aer E ISL 


Note, That the Goods muſt be Sold as well as Diſtrained, other- 
wiſe no Action for the double Value. 


1 - : 
. * — - —_— — fg 


1 Upon any Pound-Breach, or Reſcous of Goods or Chattels Di- i i 
trained. for Rent, the Party ier. in a Special Action of the 9700 "$0 
L r ſha 
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»IInſt. 147.b. * 
148. a. & b. or Diviſion o 


149. a. 


2 Inſt. 50 
1 Roll. A 


br, render, Forfeiture of Part, 


ſhall recover his Treble Damages and Coſts. [See Lutev. 214, 215. 


4 Mod. from 385 to 395.] 
By the 8 Ann. chap. 17. No Goods or Chattels being on any Meſ- 


ſuages, Lands, &c. leaſed for Life or Lives, Term of Tears, at Will, 


or othereiſe, ſhall be taken by Vertu of any Execution, or Extended, 
unleſs the Party at whoſe Suit the ſaid Execation is ſued ont Gall, 
before the Removal of ſuch Goods, &c. pay the Landlord one Year's 
Rent, if due; and then the Party may proceed to execute his Fudg— 
ment. And the Sheriff, &c. is to leoy and pay the Plaintiff, au, 
the Money ſo paid for Rent, as the Execution-Money. But n0thi110 
in this Act ſhall extend to Prejudice the King in levying Debts, Finca, 
&c. due to the King. ; 

If any Tenant for Life, Years, at Will, or otherwiſe, fraudulently 
Removes the Goods from the Demiſed Premiſſes, with Intent to pre- 
vent the Landlord from Diſtraining, the Landlord may within Five 
Days take and ſeiſe ſuch Goods where-ever they ſhall be found, as a 
Diſtreſs for the Arrears of Rent, and may diſpoſe and ſell the ſame 
as if ſuch Gods had been Diſtrained upon the Demiſed Premiſſes. 
Provided the ſaid Goods were not Sold Bona Fide for valuable Cunſi- 
deration before ſuch Seiſure. ; 

An Action of Debt may be brought for Rent. upon a Leaſe for 
Life, as upon a Leaſe for Tears. Which could not be at Common 
Law. | 

Any Perſon havins Rent in Arrcar due upon any Leaſe Determi- 


ned, may within Six Calendar Months after the Determination of | 


ſuch Leaſe, during the Landlord's Title and Poſſeſſion of the Tenant, 
Diftrain for ſuch Arrears in the ſame Manner, as Hz might have 
done if ſuch Leaſe had not been Determined. 

All Diſtreſſes hereby made fhall be liable to ſuch Sale, &c. as Di- 


redcted by the 2 W. & M. before-mentioned. 


1 6. There may be an Apportionment and an Extinguiſhment of 
ent. | : 

© a ee re (from Portio, quaſi partio) is a Partition 

| the Rent, which is Dividable, as the Thing out of which 

it is to be paid is Divided by Purchaſe in Fee, Grant, Recovery, Sur- 

4 . Regularly a Rent-Charge cannot be 


134,135,136. apportion'd, or Things that are Entire. 


Concerning the Apportionment of Rents, there is a Difference be- 
twixt the Grant and Reſervation of a Rent. For if a Man is ſeiſed 
of 'Two Acres, one in Fee-{imple, the other in Fee-tail, and by Deed 
Grants a Rent out of both, and Dieth, the Land in Tail is Diſchar- 
ged, and the Land in Fee remains charged with the whole Rent. For 


of his own Grant He ſhall not take Advantage. But if in this Caſe 


He had Reſerved a Rent, the Rent ſhould be apportion'd, for it is not 
fit the Donee or Leſſee ſhould be charged with the whole Rent. [Sec 
Meſtm. 3. or the 18 Fd. 1. chap. 2. and For the Expoſition thereof, 


2 Inſt. 503, 504. 


*10Rep,128. If Landis P Eoitted (Recovered by Law) or if the Leaſe deter- 


mines before the legal Time of Payment, no Rent ſhall be paid. For 


| it ſhall not be apportion'd in Reſpect of Part of the T iz, as it ſhall 


be upon Eviction of Part of the Land. 
But Apportionment of Rent is vſually ſettled by Covenants. 4 
4 . — | 1 
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this ſhall not extinguiſh All, but for that Parcel. For in ſuch Caſe 
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2. 4 Extinguifhment is where One hath a Highway Appendant, * Terms of 
Common Appendant, Rent or Service going out of the Land, and 3 r 
He purchaſes the Land to which it is Appendant, or out of Which vn“ 
the Rent or Service iſſueth. So then Extinguiſhmemt of Rent is a 2 Inſt. 147. b. 
deſtroying of a Rent by Purchaſe of the Land. For no one can have 3 = 
a Rent going out of his own Land. He that hath as high and per- ar 
durable Eſtate as well in the Land as in the Rent iſſuing out of the 
ſame Land, there the Rent is extinct; Otherwiſe not. 

r. If one hath a Rext-Charge to Him and His Heirs, iſſuing out of . Lit as. 
certain Land, if He purchaſes any Parcel of the Land to Him and 9 
His Heirs, all the Rent-Charge is Extinct. The Rent is entire and 
againſt Common Right, and iſſues out of every Part of the Land. 

But if the Rent-Charge be Determin'd by Act of God or the Lacy, 

the Grantee may have a Writ of Annuity. However, if the Gran- 

tee of a Rent-Charge purchaſes Parcel of the Land, and the Gran- 

tor by his Deed, reciting the ſaid Purchaſe of Part, ſ granteth that ( IInſt. 147. b. 
He may Diſtrain for the ſame Rent in the Reſidue of the Land, this _— 
amounteth to a New Grant. But if One that hath a t Remnt-Scy- Lit. 222. 
vice purchaſes Parcel of the Land out of which the Rent is iſſuing, 1 
a Rent- Service may be Apportion'd according to the Value of the 

Land. [See Of Entire Services, chap. 1. ante, under the Title Of 

an Eſtate by Copy of 8 | 

If a Leſſor enters upon a Leſſee for Life or Years into Part, and 
puts out the Leſſec, the Rent is ſuſpended in the Whole, and ſhall 
not be apportion'd ſor any Part. 

When one commits u J/aſte on Part of the Land, the Rent ſhall IInſt. 148. a. 
not be Extinct by the Forfeiturè of Part, but apportion'd ; for no Man 
ſhall take Advantage of his own Wrong. 

Hitherto of Tenures and Services, (viz.) Grand Serjeanty, Frank- 
almoign, Fealty, Socage and Rents. 


V. An * Annuity is an Yearly Payment of a certain Sum of Money, Of an An- 


granted to another in Fee-ſimple, Fee-tail, for Life or Years, charging »vity. 


the Perſon of the Grantor only. But not only the Grantee, but His I # * 


Heir, and His and Their Grantee in Fee ſhall have a Writ of Annuity. 1 Inf. 144-b. 


Yet if a Rent-Charge is granted to One and His Heirs, He ſhall not ell. Abr. 
have a Writ of Annuity againſt the Heir of the Grantor, tho? He hath ©" 
Aſſets ; unleſs the Grant is for Him and His Heirs. It may be grant- 

ed by a Corporation. Y No Freehold is charged therewith ; which » 1 Inft. . 
ſhews the Difference betwixt an Annuity and a Rent-Charge. There- x * 
fore a Rent-Charge is preferable to a Grant of an Annuity. chap. 30. 


If One Grants an Annuity for Term of Life of the Grantee, Phy- 


ſician, Lawyer, Oc. * pro Conſilio impendendo to the Grantor, and : Ploud. 436. 
the Grantor dieth, the Annuity does not ceaſe; tho' no Advice or 5 


Counſel can be given to the Grantor that is dead. 
An Annuity granted to a Corporation is not * Mortmain ; cannot , 3 2. b. 
be d entailed; ſhall not be © Aſſets in the Hands of the Heir, to whom pr. Scud. 


. 8 : Dr. & Stud. 

it deſcends; ſhall not be taken in Execution upon a Statute-Mer- Dial. 1. 

chant, Staple or Elegit, as a Rent may. Chap. 30. 
Ce 2 8 
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Nullus Commodum capere Foreſt de Injuria ſua Propria. I Inſt. 148. b. 
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*1Inſt.292.b. A Releaſe of all Actions d before the Annuity is behind, ſhall not 
Releaſe the Annuity. | Fr 
For Recovery of an Annuity no Action licth but a Writ of An- 


nuity. | 


ofcommon. VI. © A Common (becauſe it is common to many) is a Profit that 
Finch 157. 4 Man hath in the Land of another. It is either Common of Pa- 

ſture, Piſcary, Turbary, or FEſtovers. 7 
1. Of Common of Paſture; and of the Intereſt of the Lord and 

Commoner therein. | 

Common of Paſtyre is a Right of putting Beaſts to Paſture in a- 
lugt 122.0, nother Man's Soil. | | 
2 Inſt, 85,86. Of which there are f Fur Kinds, (ↄig.) Common Appendant, 
4 Rep. 37. Appurtenaut, Pur Cauſe de Vicinage, and in Groſs. There can be 
6 Rep. 6. no other Sort of Common of Paſture, as by Reaſon of being an In- 
habitant in the Town, 6c. 1. Common Appendant is a Right be- 
longing to one's Arable Land, of putting Beaſts Commonable into 
another's Ground to Feed there. The Commencement or Common 
Appendant was thus, When a Lord enfeoft'd Another with Arable 
Land to hold of Him in Socage (i. e. By Service of the Plough) 
The Feoffce for the Maintenance of His Service had of Courſe, as 
implied in the Feoffment, Common in the Lord's Waſtes for his Cat- 
tel which ploughed and manured his Land. This was for the Main- 
tenance and Advancement of Tillage, which is much reſpected and 
favoured in Law. So that Commonable Beaſts are thoſe which are 
employed for the Maintenance of the Plough, as Horſe or Ox, Kine 
and Sheep to Compoſt the Land. It is of Common: Right, and one 


necds not to preſcribe for it, tho' it muſt be by Uſage Time out of 


Mind; but then it is ſufficient to ſay, That it is only Appendant to 

\ antient Arable Land; and is only for Cattle to Manure the Land. 
| It cannot be Appendant to a Houſe, Meadow, or Paſture, unleſs the 
Houſe is built on the Land, and the Meadow or Paſture were 

Krug v1 re Arable at the Beginning. For tho' it is Meadow or Paſture, yet it is 
139 eſteemed as Arable, becauſe it may be ploughed. 8 This Sort of 
Common may be throughout the Year ; or limited to a certain Time 

or on Condition; to a certain Number of Beaſts by Uſage; tho! it is 

in its own Nature without Number, becauſe one muſt have ſufficient 

Paſture for his Beaſts; and Meaſurable according to the Quality and 

Quantity of the Freehold, to which one Claims Common Appen- 

dant. Regularly this Commoner may not Uſe the Common, but 

with his own proper Beaſts that are Levant and Conchant on the 

Land. He may not Agiſt the Beaſts of a Stranger, but He may put 

in the Beaſts of a Stranger if He hath any Temporary or Special Pro- 

b Terms of perty in them; as if he borrows or hires them to Compoſt.the Land. 
2 see Of Apportionment of Common, infra. 2. Common h Appurte- 


Common. : . 
I Inſt. 122.2, unt is a Common belonging to an Eſtate for all Manner of Beaſts 


a Commonable or not Commonable, as Hogs, Goats (not Geeſe) c. 
ond. 161. If He that has ſuch Common put in the Beaſts of Another; He is a 
Treſpaſſer. Common Appendant and Appurtenant are often Con- 

founded, but they differ in ſeveral Particulars. Common Appurte- 

I - 72047t 
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* Argumentum a Diviſſone eft Fortiſſamum in Jure. 6 Rep. 60. 
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nant may be to a! Houſe, Meadow, Paſture, as well as to Arable 4 Rep. 3 
Land; and ought to be preſcribed for by Special Tſords, as againſt 3% br 
Common Right; Altho' it may be created at this Day by Graus; e 
and it may be ſevered from the Land to which it is Appurtenant. 

By k purchaſing Part of the Land, this Common cannot be appor- "Inſt. 122. 
tion d; Otherwiſe by Alienation of Vart, Now Common Appendart g Rep. 1 8 
(as hath been ſaid) belongs only to Arable Land; for Commonable 137, 138. 


E 137, 138. 
Beaſts only, is of Common Right; cannot be created at this Day; 


may be Apportiond. [Sc Poſtea.] 3. Common, by Reaſon I 
Il V/icinage (becauſe Of Neighbourhood) is a Sort of Common Appen- '8Rep-78,79. 
dant, and is where the 'Tenants of Two Lords (which are ſeifed of OI 
Two Towns lying next to one another) have uſed Time out of 
Mind to have Common promiſcuouſly and m proportionably to their * Rep. 5: 
Extent of Common on both Sides for all Manner of Beaſts Com- 
monable. No Man can put his Beaſts therein; but they muſt Eſcape 
of themſelves from one Field to another, by Reaſon of the Neigh- 
bourhood. And this the Law ſuffers to prevent Suits in open Coun- 
tries. Now this Sort of Common being but an en Excuſe for 'Treſ- IInſt. 122.4. 
paſs, one Town or Manor, where the Waſtes of 'I'wo Lords lie to- # Fer. 38. 
gether, may Encloſe againſt the other. [For Shack Commoz in the. 
Connty of Norfolk, See 7 Rep. 5. 4. Common in * Groſs is a Li- rf. 30. b. 
berty of Commoning conveyed alone without Land by T)e:d, or "Ie Vote 
gain d by Uſ/zze, Time out of Mind. So that Common Appendant 4 Nep. 2: 
cannot be Common in Groſs. 

Of Common Appendant, Appurtenant, and in Groſs, Some are 
for a Certain Number of Beaſts, directly (as for Ten Cows) or by 
Conſequence, . (ig.) for ſuch as are Levant and Couchant on the 
Land. Some Uncertain, as Common Sans Number in Groſs; and 
yet the Tenant of the Land may have Common there alſo. This 
Common cannot be Divided or Apportioned, nor give a Woman Ti- 
tle of Dower. Common Appendant by P Uſage may be limited to a P11nft.122.a. 
certain Number. But Common Appurtenant mult always be for 3 28 ork 
thoſe that are Levant and Conchant. It is called Common Sans 
Number, becaule it is uncertain how many they are to be; there be- 
ing more in ſome Years than others. 

1 New erected Cottages, tho' they have Four Acres of Ground 1 2 Inſt. 745. 
* them, ought not to have Common in the Waſte of the 
Lord. 


Further, In Common of Paſture, there is an Intereſt of the Lord, 
and an Jutereſt of the Commoner. 


1. As to the Iutereſt of the Lord. r The Lord of a Manor ſeiſed of Inst 122 U. 
the Waſtes in which the Tenants have Common may Depaſture there 


of Common Right. A Preſcription to exclude him is againſt Law. 


His Right is implied in the firſt Grant, tho' one may preſcribe againſt 


the Lord or Owner of the Soil, from ſuch a Day to ſuch a Day, or 

in ſuch a particular Place, and ſo exclude the Owner. If the Lord # > o_ 
Grants Common Sans Number, yet there mult be left ſufficient Com-“ * 
mon for the Lord's own Beaſts. If a Commoner * ſurchargeth the * Saund. 
Common, 2. e. if He puts in more Beaſts than He ought, the Lord **? 

may Diſtrain. He may make a Pond on the Common, if there is : 
ſufficient Common lef. [See 43 Elia. chap. 1.] u He may have N 


an Action of Treſpaſs done in the Waſte or Common, be it Little or 
Great. 
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* 2 Inſt, 86, 
87, 474,475. 


2 Inſt, 476. 
3 Inſt. zog. 


— 


By the Statute of Merton, or 20 H. 3. chap. 4. The Lord may Ap- 
prove againſt his Tenants, (i. e.) the Lord may encloſe Part of the 
IWaſte, Woods and Paſtures, for Himſelf, and Diſcharge it from he- 
ing Common; if He leaves Common ſufficient, &c. 


x But there is no Approvement by this Act againſt a Common 7 
Groſs, Gc. For the Words of the Act are, That they ſhall have as 
much Paſture as ſufficeth for their Tenements. ; 


By Welt. 2. or 13 Ed. 1. chap. 46. The Statute of Merton ſhall 


not only Bind the Lord's Tenants, but Neighbours alſo, which claim 


Common of Paſture, as Append or Appurtenant, to their Tene- 
ments. And none ſhall be aggricced by Mrit for Common of Paſture, 
by Occaſion of a Wind-mill, Sheep-cote, Dairy, enlarging of a Court 
neceſſary, Curtilage, &c. 


Y 'This the Lord may do; and if the Lord hath Common in a 
Tenant's Ground, the Tenant may Approve, for the Lord is a Neigh- 


bour. 

A Cow-Houſe, a Houſe for Dwelling of a Beaſt-Keeper, for the 
ſafe Cuſtody of the Peaſts feeding there, &c. is within the Equity of 
the Statute, tho' ſufficient Common is not left. RN 


The Act ſays further, IF any (upon juſt Title of Approvement) do 
make a Ditch or Hedge for that Purpoſe, which afterwards is thrown 
Down by Perſons unknown, the Town adjoining may be Di ſtraiued 


to make ſuch Ditch or Hedge at their own Coſts, &c. [See 1 Georg. 


chap. 48. 6 Georg. chap. 16. See alſo 2 Inſt. 474, Gc.] 


Theſe Statutes are confirmed by the 3 Ed. 6. chap. 3. and Treble 
Damages given. 4 

[See 22 Ed. 4. chap. 7. 35 H. 8. chap. 17. Concerning the Enclo- 
ſure of a Foreſt or Chaſe, (5c. to exclude Commoners; and for Ob- 
ſervations on thoſe Acts. See the 8 Rep. 136, 137, F38.] 


See 12 Ann. chap. 4. Seſſ. 1. For making Incloſures of ſome Part 
of the Common Grounds in the Weſt-Riding in the County of York, 
for the Endowment of poor Vicaridges and Chapelries for the better 


Support of their Miniſters. 


2. The J:tcreft of the Commoner appears in theſe Particulars fol- 
lowing with Reſpect to the Lord, a Stranger, and other Commoners. 


Roll. Abr. 1. As to the Lord; tho' it is not the Commoners Common 2 until 


406. 
2 2 Inft. 88. 


Roll. Abr. not ſufficient Common in the Reſidue. 


406. 


© 2 Cro. 271, 


272. 


His Cattle hath taken the Graſs with their Mouths; yet He may 
2 break Down an Incloſure, if the Lord doth encloſe Part and leaves 
> If the Lord plows the 
Land and ſows it, yet the Commoner may. put in his Cattle, and 
juſtify the ſame, becauſe the Lord hath begun to do Wrong. If the 
Lord erc&s a © Rick of Hay in the Common, and the Commoner's 
Beaſts eat the Hay, it is juſtifiable. Neither can the Lord chaſe the 
Beaſts for the Wrong done by himſelf. By the ſame Reaſon that the 


Lord may erect one Stack, He may erect Twenty, and ſo Defeat his 
3 | : own 
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own Grant. If the Jord makes d Cony-Burroughs in the Common, 


( * 1 Roll. Abr, oo 
) and ſtores them with Conies, altho' He had no Warren, the Commo- 99, 4-5: * | 
7 ners cannot zun the Killing of them; but each Commoner may OY 
; bring his Action for the Damage. If the Lord © Surcharges the Com- « F. N. B. | 


mon, the Commoner may not Diſtrain them Y)amage-Foaſant in his 125 
own Soil, unleſs by Cuſtom ;' but He may have an Action. The“ . 
Lord may not dig f Pits for Gravel or Coal ; for the Statutes afore- t Sid. 106. 
ſaid allow Improvement only by Encloſure. The Lord 8 without , ; Roll. Abr. 
J Preſcription may Agiſt the Cattle of a Stranger. 2. As to Stran- 396. 
*. gers. A Commoner may Diſtrain Their Beaſts h Dazage-Frafant in Rep. 112 
, his own Name; or every Commoner may have an Action of the 113: 
| Caſe; For the Beaſts may be gone before they can be taken Damage- 5 9 
Feaſant. He ſhall not have an Action for every ſmall Treſpaſs; but ; 
for ſuch whereby He hath loſt his Common. If a Stranger comes 
and takes away the i Turf, the Lord only has an Action; but the i; Roll. Abr. 
Commoner may have his Action for Entering with Horſes and Carts, 89, 398, 452. 
and thereby impairing his Common. A Commoner may Licence a ql 
ranger to Feed in the Common with ſuch a Number of Beaſts as 
He himſelf might have done, to manure His Land ; but He cannot hl 
Agiſt, or take in the Beaſts of a Stranger for Money. 3. As to other 
Commuoners; k If any Commoner encloſes the Sommon, or builds a 
Houſe on the Common, every Commoner hath his Action for his pri- 
vate Damage. A Preſentment in the Leet for ſuch an Encloſure to 
the Common Nuſance of the Inhabitants, is void; for it is no Publick 
or Common Nuſance. If a Commoner hath Common for Ten 
Beaſts, and He puts in more, the Surpluſage beyond the Ten may be 
taken and impounded for Damage-Feaſant by any other Commoner. 
On. If the Remedy ought not to be by Preſentment in the Court- 
Baron, or by Action of the Caſe? | It is certain, that where there is a 
Colour of Right, One cannot Diſtrain the Cattle of Another Commo- | 1 4 
ner. [See 13 Ed. 1. chap. 46. Concerning Approvement, ante. And 19009 
For the Iutereſt and Power of a Commoner more at large, See 1 
257 Io, 11. Godb. 1 23, 124. 2 Leon. 201, 202. 1 Roll. Abridg. i 
05. | 4 
5 The Writ of Admeaſurement of Paſture is diſuſed ; and the Com- 1 
_— uſually ſue one another by Diſtreſſes, Actions on the Caſe, wn 
C5 WY 
The Apportionment of Common as well as of Rents is uſually ſet- | | 11/8 
tled by Agreement, and ſo is Extingui ſhment of Common (as by Pur- 
chaſe of Part of the Land) prevented by Covenants. 1 But if there 14 Rep. 37, 4 
are no Covenants, Common Appendant ſhall be apportion d of zn | 1 
Courſe (not extinguiſhed) upon Purchaſe of Part of the Land; be- 137, Ta, : 8 
cauſe it is of Common Right. But no other Common upon Purchaſe :Inft. 122. a. 4k 
. = _ Show. Rep. al 
without Particular Agreement. Common Appendant and Appurte- 355, ql 
nant ſhall Both be apportion'd by Alienation of Part of the Land, to *. 
which Common is Appendant or Appurtenant. A Releaſe of Com- RAW: 
mon in One Acre is an Extingui ſbment of the whole Common. L 14 
nity of Poſſeſſion of the whole Land to which, Gc. and of the whole 
Land in which, Gc. makes an Extinguiſbmeut of a Common Ap- 4 
mig [See Of Apportionment and Extinguiſhment of Ret, | 1 
ſfupra. 1 
: 800 32 H. 8. chap. 13. Concerning the putting Stone-Horſes and 113.908 
Scabbed Horſes into Commons, and the Driving of Foreſts, Chaſes, 1 


m. U | | 


» 


kg Rep. 113. 


— 
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Commons, c. every Year. See alſo 4 Inf}. 309, 310. The 8 Eliz- 
chap. 8. Excepts Stone- Horſes above Thirteen Hands High in the Fen 
Grounds, &c. The 21 Fac. 1. chap. 20. Enacts, That the 32 H. 8. 
chap. 13. ſhall not extend to the County of Corneval. See the 
22 Ed. 4. chap. 17. 35 H. 8. chap. 17. 13 Eug. chap. 25. g. 18. For 
Preſervation of Woods. 
Thus of Common of Paſture. | FN 
2. Common of Piſcary is a Liberty of Fiſhing in another Man's 
Waters. And if one Claims to have a Common of Piſcary or Free- 
ernf.122- Fiſhing to himſelf, it is againſt Law, and the m Owner ſhall Fiſh 
FER bo: there. But one may Preſcribe to have a Separate Right of F _— 
1 Saund. 251. in ſuch a Water, and the Owner of the Soil may there be excluded. 
_ 7 And if one does Grant n Separalem Piſcariam, the Soil doth not paſs 
nor the Water, but only a particular Right of Fiſhing. And if one 
Grants his Vater, the Soil doth not paſs, but only the Piſcar, with- 
IInſt. 164. b. in the Water. A Piſcary * incertain (as a Common Sans Nur'ber) 
| cannot be Divided amongſt Coparceners. [See of Coparceners, chap. 1. 
ante. 1 
r2Inft. roo, P Any Man may make Fiſh-pords Vivers or Viviers) in His Own 
99, IS Ground, becauſe it is Matter of Profit, and for Increaſe of Victuals. 
to Rep. 138. [See the Statutes of Weſt. 1. chap. 20. or 3 Ed. 1. chap. 20. 5 Eliz. 
chap. 21. 22 & 23 Car. 2. chap. 25. 4 & 5 V. & M. chap. 23. 13 G 14 
IW. z. chap. . 9 Ann. chap. 26. 12 Ann. chap. . 1 Georg. cbap. 16. 
Concerning the Deſtruttion of Fiſh in ſeveral Waters, &c. But Ki- 
dels or Open Mears are forbid by the Common Law, [See Magna 
Charta, chap. 23. | | | 
3. Common of Twrbary (from Turba, an Old Latin Word for 
Tui) is a Licence to dig Turf upon another's Ground, or in the 
| Lord's Waſte. 'The Owner of the Soil cannot be excluded. It muſt 
4 Rep. 37. be Appendant to an 1 Houſe, not to Land; for Turfs are to be ſpent 
or burnt in a Houſe. It alſo may be Appurtenant, or in Groſs. 
* 1 Inſt. 4. b. © But this Right of Digging Turf does not convey the Land, nor the 
Trees, Mines, &c. There is alſo a Common or Liberty of Digging 
Coals, Gravel, Sand, (5c. which may be caſily underſtood by what 
has been already ſaid concernin Tarbary: 
'rInſt 41. b 4. Common of Eftovers, when reſtrained to Woods, is a Right 
: Inſt. 18. of taking Wood out of another's Woods for Houſe-bote, Plough-bote, 
and Hay-bote. Fftovers in the French, and Bote in the Saxom Lan- 
guage in this Caſe denote Allowance, Compenſation or Satisfaction 
for theſe Three Purpoſes. Hence comes our Common Phraſe to give 
to Boot. Houſe-botè is a Right of taking Timber to Build or Repair 
the Houſe, or of taking Wood to Burn in the Houſe, which is alſo 
called Fire- bote. Plongh-bote is a Right to take Wood to Repair 
Ploughs, Carts, Harrows; and for making Rakes, Forks, &c. Hay- 
bote or Hedge-bote is a Right to take Wood to Repair Hedges, Pales, 
Gates and Stiles to ſecure Encloſures. {See Of an Eſtate for Life 
and 7ears, chap. 1. ante.] | | 
4 Rep. 8, * If I Grant to one Eſtovers to Burn in his Houſe, or if He hath 
it by Preſcription, and He only alters the Rooms and Chambers of 
his Houſe at his own Coſt, without making new Chimneys, by 
which a Prejudice may come to the Owner of the Wood, or tho' He 
builds New Chimneys, or maketh a New Addition to his Old Houſe, 


He ſhall not loſe his Preſcription. But He cannot ſpend any of the 
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Eftovers in the New Chimneys, or in the Part newly added. When 
a Houſe has Eſtovers Appendant or Appurtenant to it, and the 
Houſe is Overthrown by Wind, or by any other Act of God, or by 
Default of the Owner, if the Owner Re-builds it in the ſame Place, 
and in the ſame Manner as it ſtood before, He ſhall have the ſame 
Eftovers continued, becauſe the Land, the Foundation of the Houſe 
doth continue. 


VIL is May (Chimin) here is a Right of going over ancther Man's of . Way. 

Ground. | 

Ways may be Divided into Private, Common and the King's High- 
way. 1. 1 A Private Way is a Private Paſſage leading Nom one « 1 ventr. 
certain Place to another, as from a Houſe to Church, to a Private 189. 
Houſe, Village, or to the Fields. This is to be repaired by the Vil- 
lage or Hamlet, or ſometimes by a Particular Perſon. * And if it is Int. 56.a 
ſtraitned, or if a 4 which another ought to Repair is decay d, 6 * 1588 
an Action of the Caſe lieth here, but not an Indictment. One or 1 Ventr. 208. 
more may have a Liberty to paſs there by Preſcription or by Che- 
nant. And this may be'a Way in Groſs or Appendant to a Houſe or 
Land. 2, A Common Highway is that which leadeth from a Village 
into the Fields. The Freehold and the Profits -e in him that hatli 
the Land next adjoining. And if it be ſtopp'd, 1 haye no Remedy 
but by Preſentment or Indictment. An Indictment will alſo lie if it 
is a Common Y Footway. 3. The King's Highway is that which „ ventr. 
leadeth from Village to Village, or from Town to Town, and is a ** 
Way for all Travellers, and doth communicate with a great Road, 


c. [See of the Syroeyors of the Highways, Book 1. chap. 7. 


VIII. The Multure of a Mill, (Molitura) is the Toll that a Miller of the Mul- 
takes for Grinding Corn. This Toll ought to be according to the ture of a 
Standard. | See Of Deceit and Cogenage, Book 3. cha b. 3. Mill. 


IX. A Corody is an Allowance of Meat and Drink, Clothing, of Corodies 
Lodging, Gc. for neceſſary Suſtenance. Some Corodies are of Com- andpenſions. 
mom Right, and might be aſſigned by every Founder of a Religious * * id 
Houſe in the ſame Houſe, when they were ſtanding, to any Perſon Cerody. ' 
that He ſhould appoint. But Tenure in Frankalmoign was diſchar- Finch. 162. 
ged of all Corodies. Some began by Grant by one Man to another for 
Life, Years, in Tail or in Fee. A Chamber may be Part of a *1Inf.122.a- 
Corody. And He that hath the Corody hath but his Habitation in 
the Chamber ; as a Fellow of a College hath but an Habitation in 
his Chamber. 


It appears by the 34 & 35 H.8. chap. 16. That Corodies belonged 
to Biſhops from Monaſteries. 


„Of Common Right Perſons are due to the King out of Every » F. N. B. 
Biſhoprick. | ns 
Corodies are turn'd into Penſions and Money at this Day. [See 
F. N. B. 230, 231, 232, and of Penſions, Title Tithe, and How Tithes 
may be Recovered, ſupra, See alſo the Statute of Circumſpectè aga- 
ris, 13 Ed. 1. 34 & 35 H. 8. _—_ 19] 


X. Of 
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Of Offices X. 1. Of an Office and its Naturc. 2. Who is Capable of an Office. 
3. Where Offices may be Executed by Depmy. 4. Where Officers 
may be Ounſted. 5. Where Offices may be Forfeited. NON 

1. An Office is a Function, by Vertue whereof a Man hath ſome 
Employment under the King, or under Common Perſon or Sub- 
ject. Such an Office may be of Inheritance in Fee- ſimple or Feec-tail ; 

* 9 Rep.97. or it may be for Life, Years, or at Will. © But Officers of Truſt 

which concern the Adminiſtration of Juſtice cannot be granted for 
Years; for then it would go to Executors or Adminiſtrators. If a 
* 11nft,qg.a. 4 Houſe or Land belong to an Office, by Grant of the Office by Deed, 


the Houſe and Land paſſeth without Livery and Seiſin, as belonging 


thereunto. 8 
12 3-b. 2, The © King is Capable of an Office, not to Uſe but to Grant. 
17 775 But He cannot by Letters Patent erect New Offices with New Fees, 
534, 540. or grant New Fees to Old Offices. | | 
81 Inſt. 3. b. Every Subject is Capable of an Office. But the Grant is ? void if 


3 Oro. 65- He is Unexpert in ſome Sort of Offices, as thoſe that concern the Ad- 


2 Roll. Abr. 


286. miniſtration or Execution of Juſtice, Gc. [See 12 Rich. 2. chap. 2. 
No Man, tho never ſo Skilful, is capable of a Judicial Office in 
» 11 Rep. 4. h Reverſton. Therefore Stewardſhips of Court-Leets cannot be 
1 Inſt. 3. b. granted in Reverſion, becauſe Stewards of Court Leets are Judicial 
Officers. But Stewardſhips of Court-Barons may be granted in Re- 
verſion; becauſe thoſe Stewards are not Judicial Officers in all Things 
7 that relate to the Court-Baron. (C.) Miniſterial Offices may be 
' 4 Inſt. 160, Granted in Reverſion. [See of Leaſes, ns, 3.] 1 Where one Officer 


Crompr. Jur. is under the Correction of another, both Offices ought not tobe Grant- 


91, ed to the ſame Perſon. k Antient Offices muſt be granted in ſuch. 


3 C10. 138. Form, and in ſuch Manner as they uſed to be; unleſs the Alteration 
$7. is by Act of Parliament. ! An Officer that is conſtituted by Statute, 
4'ni. 75> hath no more Authority than the Statute gives him; for He cannot 
11 26. Preſcribe as an Officer at Common Law may. An ® Infant or Mi- 
«1 Inſt. 3. b. nor is not capable of an Office of Stewardſhip of the Court of a Ma- 
nor, either in Poſſeſſion or Reverſion. [But Quære, and fee D' Au- 
eh 3 Title Infants, 774. See the 5 Ed. 6. chap. 16, Oc. 
Afra. 
See the 6 Rich. 2. chap. 9. 3 H. S. chap. 8. Concerning Victuallers. 
See the 13 Car. 2. chap. 1. Title Corporations, Book 1. chap. 8. 
25 Car. 2. chap. 1. Shewing, 'That Officers (having Office Civil or Mi- 
litary, Oc.) muſt take the Oaths of Allegiance and Supremacy, Re- 
22 the Sacrament, (5c. or elſe are adjudged to be uncapable of the 
Office. | 
[See Of Offerces Againſt the Eſtabliſb d Church, Book 3. chap. 3.) 


By the 1 W. & M. Seſſ. 1. chap. 8. New Oaths of Allegiance and 
Su. 12 2 are to be taken under like Diſability. See 
7868 V. z. Chap. 27. 

By 1 Georg. chap. 13. An Abjuration Oath is added, and includes 
all Eccleſiaſtical 1 e admitted to Bene ſices, &c. See 9 Ann. chap. 


20. For the more eaſy trying the Rights of Offices. 
3 125 A 
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" Officia Judicialia non Concedantur antequam vacent. 11 Rep. 4. 
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By the 12 W. 3. chap. 2. 1 Georg. chap. 4. and 29. Hos, tho 
* Denizens or Naturalis d, are incapable of any Office of Truſt, 
either Cioil or Military. | 


3. Offices may be executed by n Deputy, where the Office may be «Lit. 379. 
granted to one to execute by Himſelf or Deputy, or the Deputy of Perk. Tir. 
his Deputy. [But ſee of the Under-Sheriff, Book 1. chap. 7.] A De- gu , 
puty is He that Exerciſes the Office in another Man's Right. There 9 Rep. 47. 
is a Difference betwixt a Depmty, and an Agne of an Office. For 9,49 
an Aſſignee hath an Eſtate or Intereſt in the Office it ſelf, and doth 3 
all Things in his own Name; for whom the Grantor of the Office 
ſhall not Anſwer, except in Special Caſes. And when an Officer 
hath Power to make an Aſſignee, He may of Courſe make Deputies. 

Alſo when an Office deſcendeth to an Infant, Ideot, c. He may of 

Courſe make a Deputy. But the Superior Officers muſt o Anſwer 3 
for their Deputies in Civil Actions, if they are not ſufficient to An- hay. . 
: ſwer Damages. In Criminal Caſes Deputies muſt Anſwer for them- 2 Inſt. 191, 
1 ſelves. [See of Under-Sheriff, Book 1. chap. 7. and Of a Steward of 2158. TP 
4 a Court-Baron, Book 4. chap. 1. and M hat Officers may make Depu- 

tics, 2 Roll. Abridg. 154.] | 
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By the 1 H. 4. chap. 13. and 4 H. 4. chap. 20. Cuſtomers or Com- 
trollers in every Port of England, ſhall be Reſident upon their Offices 
in proper Perſon, without making any Dany 
By the 4 H. 4. chap. 21. Searchers iz the Ports of England ſhall 
not Act by Deputy. 


See the 2 H. 6. chap. 10. Concerning Officers that may make De- 
puties. 


See the 5 Ed. 6. chap. 16. Concerning the Sale of a Deputation of 
] an Office, ira. „ 


By the 1 W. & M. Seſſ. 1. chap. 18. Diſſenters from the Church of 
England choſen to any Parochial Office, who ſcruple the Taking of 


the Oaths, &c. may execnte their Office by a Deputy, to be allowed as 
the Officer ſhould have been. ; 


4. The Grantor may lawfully ? Ouſt and Diſcharge his Officer » i Inſt. 233. 1 
for Life, &c. at Pleaſure where He hath no other Profit, but a Colla- 4. St b. f 0 
teral certain Fee; as Bailiff, Receiver, Surveyor, Auditor, &c. the * * 1 
Exerciſes of which are but Labour and Charge to them. Yet He | 
muſt have his Fee. But where the Fees are to be taken out of the 7 
Profits appertaining to the Grantor within his Office, and where the 4,8 

Office it ſelf is profitable to them, there the Grantor cannot dif- = 
charge the Officer of his Service. As if a Man doth Grant to another l 
the Office of the Stewardſhip of the Courts of his Manors, even with 
a certain Fee, He cannot diſcharge him at Pleaſure, becauſe he hath I 
other Fees and Profits belonging to his Office. So it is as to the Of- — 
fice of the Keeper of a Park; for He hath not only his certain Fee, =. 
but Profits and Avails in reſpect of his Office, as Deer-Skins, Gc. 6 
Therefore no Man ſhall make void his own Grant to the Prejudice 1.0 
of the Grantee. But if Bailiffs, Receivers, (5c. that have only a al. 
Collateral Fee, have their Offices granted by Patent for Life or 10 

| Dd 2 | _ Years, 1 
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Copyh. F. 45. 


Lit. 378, 


379. 
1 Inſt. 2 3 3. b. 


© Kitch. 28 7. 


I Inſt. 23 3. b. 
8 Rep. 44. 


2 Ventr. 
188,213,267. 


Years they cannot be removed at Pleaſure ; much leſs can Stewards 
of Courts, &c. if they hold their Offices by Patent. 4 But as to Pri- 
vate Offices granted by Deed, the Grantor or his Heirs may lawfull 
turn out the Grantee, if he doth not well and truly execute the Of- 
fice. For the Eſtate which he hath in the Office is upon a Condition 
in Law, (272.) To do his Duty in it. 

5. Offices may be Forfeited by Common Law, and by Statute. 

1. By Common Law, as | 

By r Non-uſer of Publick Offices which concern the Adminiſtration 
of Juſtice, or the Commonwealth. Here a Nomuſer is a Cauſe of 
Forfeiture. But Nomuſer of itſelf, without ſome ſpecial Damage, 
is no Forfeiture of Private Offices. The ſame may be ſaid of a 
Refuſer to execute the Office upon Requeſt. 

By © Miſuſer, as if a Keeper of a Park kills any Deer without 
Warrant, or cuts down any Trees to his own Uſe, Gc. it is a For- 
feiture of his Office. For this and ſuch like Offices are founded up- 
on Skill and Confidence, and are Conditions annexed to them by the 
Law. And thus at Deputy by his Miſdemeanour may make his Of- 
ticer loſe his Office. But not the Miſdemeanour of the Grantee for 
Life, for he ſhall forfeit only his own Eſtate, Thus if a Steward 
burns the Court-Rolls, taketh a Bribe, Gc. he forfeits his Office by 
this Mrſ-uſer. u Where the Condition in Law requires Skill and Con- 
dence, as in Caſe of Offices, an Infant or Feme-Covert, not obſerving 
it, forfeit their Intereſt, whether they come to the Office by Grant or 
Deſcent. But if an Infant or Feme-Covert break a Condition in Law 
that requires no Skill or Confidence, this is no abſolute Forfeiture. 
Yet here a Condition in Deed binds Them. 


2. By Statute. | 


By the 5 Ed. 6. chap. 16. None ſhall ſell any Office or Deputation 
of the (ame, or any Part thereof, or take any Reward, or Promiſe 
thereof, or make any Agreement for the Reward for the ſame DireG- 
ly or Indirctly, if the Office ſhall concern the Adminiſtration, Pro- 
cecedings, or Execution of Juſtice, or Clerkſhip in any Courts of Re- 
cord, or concerning the King's Revenue, Account, Cuſtoms, or any 
Attendance in any Cuſtom-Houſe, Aulnage, Auditorſhip, Surveyor of 
the King's Lands, or the Keeping of any of His Majeſty's ws ypa 
Forts; in Pain that the Seller of ſuch Office or Deputation ſhall not 
only loſe and forfeit his Right and Eſtate therein, or the Gift or 
Nomination to the ſaid Office, or Deputation thereof, But that the 
Buyer ſhall immediately be Diſabled to enjoy the ſaid Office or De- 
putation. Provided, T hat this Aft ſhall not extend to any Office of 
Inheritance for the Keeping of a Foreſt, Chaſe, Park, Houſe, Manor, 


Garden, nor to the Two Chief Juſtices, or Fuſtices of Aſſiſe, but that 


they may Grant Offices as before. Alſo all Acts done by any Officer 
$5319 gs by Force of this Att ſhall be good in Law until he be re- 
moved. 


* It hath been Reſolved, That the Office of Regiſter to an Arch- 
deacon being forfeited by this Statute, the Right of Nomination and 
4 i 385 Appoint- 
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i In quo Quis delinquit, iu eo de Fure eſt puniendus. 1 Inſt. 233. b. 
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1 Their ſeveral Kinds. 3. What Franchiſes ought to have Allorv- 
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Appointing a Regiſter did Devolve to the Crown by Forfeiture, and 1 
not to the Biſhop of the Dioceſe. Y Such Offices (as to the Right) s Rep. 47. | y! 
are determinable at Common Law. | 

See 12 Rich: 2. chap. 2. and of Bribery, Book 3. chap. 3. 1 

See alſo 13 Car. 2. Kat. 2. chap. 1. 25 Car. 2. chap. 2. 1 W. & Al. 
Sell. 1. chap. 8. and 21. 7 & 8 V. 3. chap. 27. 5 Ann. chap. 31. 
9 Ann. chap. 20. 1 Georg. chap. 13. 3 Georg. chap. 15. 5 (Georg. 
chap. 6. See the Statutes concerning Under-Sheriff, Bailiff, Gaoler, 
Book 1. chap. 7. 


By the 1 Ann. chap. 8. No Office Civil or Military ſhall be void 
by the Death of the So But ſhall continue fix Months, unleſs 
Superſeded, or made Void by the next Succeſſor. 


XI. Of Franchiſes, wherein I ſhall ſhew, 1. What is a Franchiſe, Of Franchi 
ance, and what not. 4. How Franchiſes may be Forfeited. 
1. What is a Franchiſe? Bo 
A Franchiſe or a wy is a Royal Privilege in the Hands of a Finch. 164. N 
Subject, either by Charter of Letters Patents or Preſcription. All Li- 4 
berties are derived from the Crown, and therefore they are Extin- 
guiſhed if they come to the Crown again by Eſcheat, Forfeiture, 
&c. ® A Franchiſe or Liberty may be veſted in Bodies Politick or = FN. B. 230. 
Corporations, Aggregate or Sole, or in many Perſons that are b not » , Inſt. 221. 
Corporations (as Counties, Boroughs. 'Fowns,) or in a ſingle Perſon. 
One Liberty cannot be granted to the Prejudice of another that was 
granted before. For Priority of Grant is to be regarded. 
2. They are of Different Kinds. The Chiefeſt of them is the 
Principality of Wales, the Counties Palatine of Lancaſter, Dur- 
ham, Cheſter, Ely. Next Counties, Hundreds, Cinque Ports, Ports 


of the Sea. Then there is a Liberty of having a Leet, Manor, or 8 


Lordſhip, a Liberty to make a Corporation, to have a Coroner to 4 
Hold Pleas, and to have Cogniſance of Pleas, Gaols, Bailiwicks of 16 03 
Liberties, and Return of Mrite, the Liberty of a Foreſt, Chaſe, Park, 1 
Warren, Fairs and Markets, Felons Goods, Goods of Fugitives, of 
thoſe put in the Exigent, Deodands, Treaſure-Trove, Wai, Eftrays, 2M 
Wreck of the Sea, (Fc. 1 

Of the Principality of Wales, and the Counties Palatine, I ſhall 1 
ſay ſomething x 8194" in the Fourth Book, chap. 2. I have men- 
tion d Counties and Hundreds in the Introduftion. Cinque Ports Wh 
ſhall be ſpoken of too in the Fourth Book. Of Gaols and Coroners, 0 
ſee Book 1. chap. 7. Of Corporations, chap. 8. Of Manors and | 
Lordſhips, ſee Book 2. chap. 1. Book 4. chap. 1. and of Leets, 
Book 4. chap. . 

It is Neceſſary to ſpeak here only of Liberties to Hold Pleas, and 
to have Cogniſance of Pleas, of Bailiwicks of Liberties, and Return 1 
of Mits, of the Liberties of Foreſt, Chaſe, Park, Warren, Fairs and 100 
Markets, Goods of Felons, Fugitives, of thoſe put in the Exigent, of 16 
Deodandi, Treaſure-Trove, Waifs, Strays, Wreck of theSea ; which J Int rig. b. 
are Liberties uſually drawn into Queſtion. 2 Inſt, 71. WA 

1. The Liberty © to Hold Pleas (Tenere Placita) is to have a 4 In8, 67, 1 
Court of one's own, and to hold it before a Mayor, Bailiff, &c. in Ban. Abr. 1 
ſuch a Place, according to the Courſe of the Common Law. Herein 161. 

One 
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d Inſt. 71.b. 
114. a. 

2 Inſt. 140. 
8 Rep. 118. 
9 Rep. 29. 

2 Cro. 543. 
692. 

2 Danv. Abr. 
163, 164. 

e 2 Inſt. 548. 


1 Ventr. 
406. 
2 Inſt. 453. 


8 2Inſt. 452, 

; 1 453. 

ak I Ventr. 405, 
8 497. 

140 tt Dr.& Stud. 

Dial. 2+ 

chap. 42. 


11Inſt. 233. a. 
8 Rep. 138. 
Manw. ch. 1. 
num. 1. 
ch. 2. num. 2. 
* 4 Inſt. 300, 
301. 


14 Inſt. 301. 


One may preſcribe : But the Cauſes here may be removed to the 
Higher Courts. Such are the Courts in Corporations, which are 
merely concurrent Juriſdictions. 

2. To have 4 Cogniſance of Pleas, (Cuguitionem Placitorum) is to 
have Power to draw Cauſes out of the King's 'Courts into one's own, 
with an Excluſive Juriſdiction. This lieth not in Preſcription, but 
in Demand of the Lord; and is always of Record, and claimed by 
Charter. The Principality of Wales, the Counties Palatine, the 
Cinque Ports, and the Univerſities, are Juriſdictions exempt, end 
have Cogniſance of Pleas. But © theſe particular Juriſdictions derc- 
gating from the Juriſdiction of the General Courts of the Common 
Law are always to be taken ſtrictly. [See of the Churts of the 
Cinque Ports. | ; 

3. A Bailiwick is that Liberty which is exempted from, the Sheriff 
of the County over which the Lord of the Liborty appointeth a Bai- 
liff to do ſuch Offices within his Precin&, as an Under-Sheriff doth 
at large under the High-Sheriff in the County.. Such is the Bailiff 
of Weſtminſter, of the Dean and Chapter of St. Paul's, &c. | See 
for his Oath 27 Eliz. chap. 12. | 2 

Theſe PBatliffs of Liberties cannot Arreſt a Man without a War- 
rant from the Sheriff of the County. And yet the Sheriff cannot en- 
ter the Liberty himſelf at the Suit of a Subject f without this Clauſe 
in his Writ, (Sig.) Non Omittas Propter Aliquam Libertatem, &c. 
[See VMeſt. 2. or 13 Ed. 1. chap. 39.] Yet He may Arreſt in Any 
ſuch Franchiſe upon a Oo Minus or Capias Utlagatum, and in all 
Writs whatſoever at the King's Suit. If the Sheriff, &c. doth enter 
the Liberty without ſuch a Power, the Lord of the Liberty ſhall 
have an Action againſt Him, tho' the Execution of the Writ may 


| ſtand Good. [See 27 H. 8. chap. 24.] 


4. Some Franchiſes (which are not Counties by themſelves, as 
York, Briftol, &c.) have Return of Irits (i. e.) they may make 
Certificate or Anſwer to the Courts above of that which is done by 
their Bailiffs, to whom Mandates are directed to execute Writs. 
s This Liberty may be by Grant or Preſcription. When the Bailiff 
Returns his Precept, he muſt ſet his Name to it. h Fines or Amer- 
ciaments for inſufficient Return of Writs, or other Proceſs made by 
the Stewards or Bailiffs of Liberties ſhall be laid upon the Stewards 
or Bailifts, and not upon the Sheriff or Lord of the Franchiſe. But 
the Lord ſhall Anſwer for the Bailiff, if he is inſufficient. | See the 
Caſe of Sir Robert Atkins, 1 Ventr. 399. and 1 Ed. z. chap. 5. 27 
II. 8. chap. 24. and ſee Under-Sheriff,, Book 1. chap. 7. 

5. Al Foreſt (Ferarum Statio) is a certain Territory of Woody 
Ground and Fruitful Paſtures, Privileged for Beaſts of Fenary (not 
Venery) or of thoſe that are gotten by Hunting, or for Fowls of Fo- 
reſt, Chaſe and Warren, to reſt and abide there in Safety. & The 
King may make a Foreſt in his own Ground at this Day, but not in the 
Ground of Subjects without their Conſent. This Territory of Ground 
fo Privileged is meted and bounded, and known to be fo, either by 
Matter of Record (by Writ iſſued to the Sheriff of the County, who 
ſhall take an Enqueſt of the Place and Bounds, and Return it into 
Chancery, &c.) or by Preſcription. | By Preſeription it may be 
Good in the Grounds of other. Men. The King may Grant a Foreſt 
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Privilege, but the n Land it ſelf paſſeth. * 314, | 


' his Deer. 


are not to be Ruled by the Foreſt Laws. 
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to a m Subject ; but in the Hands of a Subject it is not properly a Fo- IInſt. 1. b. 
reſt, but rather a Chaſ2z. By the Grant of a Foreſt, not only the 2 a. 233. a. 


A Foreſt doth conſiſt of Eight Things, (viz.) Of Soil, Choert, „ — by b · 
Laws, Courts of Record, Judges and Officers of Record, Game, and , 4 loſt. 89, 
certain Bounds. [See Of the Courts of the Foreſt, Book g. chap. 1.] 

AP Purlien (from Pur clear and exempt, and lien a Place) con- ! 41nſt. 303. 
taineth ſuch Grounds which Hen. 2, Rich. 1. or King John added to 
their Antient Forcſts over other Men's Grounds, and which were af- 
terwards Diſafforeſted by the Statute of Charta de Forefta, chap. 1. 

& 3. The Owner may lawfully Hunt there, fell Timber, Cc. as if 
they had never been Afforeſted. 


[See the 4 Inſt, 299, 300. Concerning the Diſpoſal of the King's 


Woods in Foreſts: | 


6. A Chaſe (from Chaſſer To chaſe) is a Privileged Place for the 
Receipt of Dcer, and Beaſts of the Foreſt. [See Of a Park, infra] 
being of a Middle Nature betwixt a Foreſt and a Park. 4 It is com- a 1 Ing. 
monly Leſs than a Foreſt, and not endowed with ſo many Liberties, 233. a. 
as Officers, Laws, Courts, (5c. and yet is of a larger Compaſs than a il 


Park, having more Officers and Game than a Park. Every Foreſt is 


a Chaſe, but every Chaſe is not a Foreſt. It differeth from a Park 
in that it is not Encloſed. For if it is encloſed it is a good Cauſe of 
Forfeiture; r tho' it muſt have certain Metes and Bounds. But it *41nf. 317, 
may be in other Men's Grounds as well as in one's own. It is not 31s. 
Lawful to make a Chaſe, Park, or Warren without Licence under 11 Rep. 83. 
the Broad Seal. For this would be to appropriate Beaſts that are Feræ 2 Inſt. 199. 
Naturæ to one's own Uſe. | 

A Chaſe is Governed by the: Common Law. One may have « ,1ng. 314, 
u Common in a Chaſe as well as in a Foreſt; and the Owners of 315. 
Woods may cut down Timber, 6c. without any one's Licence. e 

Chaſes that were never Foreſts cannot have any * Purlieu. x 4Inft. 303. 
7, A Park (from Parquer to Encloſe) is a Great Quantity of, 1 1nſt. 233 a. 
Ground encloſed and privileged for wild Beaſts of Chaſe by the King's 2 Inf. 199. 
Grant or by Preſcription. No Man now can erect a Park without a 3 Cre. 60. 
Licence under the Broad Seal. For the Common Law does not en- 
courage Matters of Pleaſure, which bring no Profit to the Common- 
wealth. 'The Beaſts of Park or Chaſe properly extend to the Buck, 
Doe, Fox, (5c. but in a Common and Legal Senſe to all the Beaſts 
of the Foreſt. A Park muſt be Encloſed. For if it lies open, it isa 
good Cauſe of Seiſure into the King's Hands as a Thing forfeited. 
And the Owner cannot have an Action againſt thoſe that Hunt in his 
Park, if it lies open. 1 5 

To a lawſul Park Three Things are required. 1. A Grant or Pre- 
4 4g 2, Incloſures by Pale, Wall or Hedge, 3. Beaſts of a 

ark. _ | 

There are Parks in Uſe and Reputation erected without Lawful 
Warrant, and yet are called Parks. I do not ſpeak of theſe Nominal 
Parks; tho the Owner of ſuch a Park may have an Action for Killing 


* Parks as well as Chaſes are Subject to the Common Law; and : Ing. 314: 


[See how a Keeper of a Park may forfeit his Office. Of Offices, ſu- 
pra, 5 Georg. chap. 15. Of the Forfeiture and Puniſhment of a 
| 1 5 Keeper 
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Keeper of a Park, (5c. for Taking or Killing Deer wichout Conſent of 


the Owner. See alſo of Killing Deer by Ga e-keepers in the Statutes 


concerning the Deſtroying of the Game, Book 3. chap. z.] 

[See Veſtm. 1. chap. 20. or 3 Ed. 1. . 20. 3 Fac. 1. chap. 13. 
13 Car. 2. chap. 10. 3&5 4 IW. 8 M. chap. 10. 5 Georg. chap. 15. and 
chap. 28. For the more Effectual Diſcoverv and Puniſhment of 
Deer-Stealers. | 


By the 5 Georg. chap. 15. It is further Enatted, That if An 
Perſon ſhall unlawfully Pull down or Deſtroy, or cauſe to be Pull d 
down or Deſtroy d, the Pales or Malls of Any Park, &c. where Red or 
Fallow Deer Thall be then kept, and being convicted by Confeſſion, or 
Oath of One or more * 9 before a Fuſtice of the County, He 
hall be ſubject to the Penalties of the 3 & 4 W. & M. chap. 10. for 
killing Any One Deer. See 43 Eliz. chap. 7. 22 & 23 Car. 2. chap. 7. 
For Breaking down Pales and other Ne 


Pl: dog 8. A * Varren is a Liberty by Grant of the King, or by Preſcripti- 


v. Warren. On, for Preſervation of Beaſts and Fowls of the Warren. Beaſts, as 


Inſt. 233. a. Hares, Conies, c. Fowls, as Partridge, Pheaſant, Quail, Rail, 
410 2 Woodcock; or Water-Fowl, as Mallard, Hern, Gc. Þ A Chaſe, 
park or Warren are Collateral Inheritances, and not iſſuing out of 
the Soil as Common doth. A Free Warren may lie open ; for there is 
no Neceſſity of encloſing it. One may have a Warren in another's 
Land; for the Grantee may Alien the Land, and Reſerve the Fran- 
©11Rep.87. chiſe. © But no one can make a Warren, and Appropriate thoſe 
— _ $40 Creatures that are Fere Nature, without the King's Licence, as be- 
1 3 fore Obſerved. d No Action lies if Conies eat up another Man's 
Corn, Gc. But the Owner of the Corn may Kill them. For no One 
hath Property in them. 
[See the 22 Car 2. chap. 25. 4 & 5 V. & M. chap. 23. 5 Ann. 
Se IJ. 2. chap. 14. 9 Ann. chap. 25. 3 Georg. chap. 11, For the better 
Preſervation of the Game, and the Statutes relating to the Deſtroying 
of the Game, Book 3. chap. 3.] 
9. Of Fairs and Markets. 1. What is a Fair or Market? 2, Of 
Toll in Fairs and Markets. 3. How Property is alter d by Sale in 
Fairs and Markets ? | 
| 1, What is a Fair or Market ? 
© 2Inft. 2209, A Fair (from Forum or Feriæ) is a Great Sort of Market grant- 
21,715 ed to any Town, Gc. for Buying and Selling, and for the more ſpeed 
and commodious Proviſion of ſuch Things as the Subject needeth. 
It is uſually kept Once or Twice in the Year. A Mart (a Merce or 
Mercando) Is a Great Fair holden every Year. | 
A Market (from Mercando, Buying and Selling) is leſſer than a 


Fair, and granted to a Town, (5c. for the like Purpoſes ; but chiefly 
for the Proviſion of ſuch Yittuals as the Subject wanteth. This is 
uſually kept Once or Twice in the Week. So that every Fair is a 
Market, but every Market is not a Fair. f There may be a Market 
_ 74Inft. 272: without an Owner. Where there is an Owner, a Butcher cannot 
ſcribe to ſell Meat in his own Houſe upon a Market-Day, for the 
Market muſt be in open Place, where the Owner may have the Bene- 
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8 Every one that hath a Fair or Market ought to have it by 5 1 Inft. 220. 
Grant, or Preſcription, which ſuppoſes a Grant or Charter. And if *** 53: / 
— the King Grants to one a Fair or Market, He ſhall have of Courſe a " 
4 Court of Record, called a Corrt of Pie-Powder as incident thereunto. | 
& [Sec Of the Churt of / Powders, Book 4. chap. 1. In Common | 

8 Speech, the Fair or Market is taken for the Place where it is kept. 
3 But if one hath a Fair or Market by Charter or Preſcription, and 
& another obtains a Ma et near it to the Nuſance of the former Fair or 

2 Market, h He may avoid it. For there are always theſe Words in 1 1nft. 406, 
the Grant, (viz.) Ita Onod nom fit ad Nocumentum Alterins Mercati, * Rep. 49. 
[See Of the Clerk of the Marker, Book 1. _ 7. 

Every one that hath a Market ought to have Pillory, Tumbrel, 

c. to puniſh Offenders. N 


By the 13 Fd. 1. Stat. 2. chap. 6. Fairs and Markets ſhall not be 
kept in Chnrch-yards. | 

By the 2 Ed. 3. chap. 15. Every Lord at the Beginning of his Fair Ji 
Kone Cry and Publiſh how long it ſhall endure. 


By the 27 H. 6. chap. 5. All Fairs and Markets are forbidden to be i 
kept upon a Sunday, &c. | 


2. Of Toll in Fairs and Markets. In moſt Pairs and Markets Toll 
is to be paid to the Owner. 

1 Toll (or Tolne) is properly a reaſonable Sum of Money or Pay- « Inſt. 220. 
ment to the Owner of tbe Fair or Market upon Sale of 'Things 
Tollable within the Fair or Market, or for Stallage, Pickage, (5c. 
It is always to be paid by the k Buyer, not the Seller, unleſs there is * 2 Inſt. 221. 
a Cuſtom to the contrary. Nothing is Tollable of Common Right 
before the Sale. In Antient Fairs and Markets Toll may be paid by | 
Cuſtom for the Standing in the Fair or Market, tho' Nothing is Wh 
Sold. Such a Cuſtom muſt be Time out of Mind ; which Cuſtom no 105 
One can Challenge that claims the Fair or Market by Grant within i. 
the Time of Memory, (vis. ) ſince the Reign of Rich. 2. So that it _ 
is better to have a Pair or Market by Preſcription than Grant. Toll 
was firſt 1 invented that Contracts might be made Openly and before 12 Inſt. 220 


Witneſles. | k 
At this Day there is not any m certain Toll taken; but if that u Inf. 222. mn 
which is taken be unreaſonable, it is puniſhable by the 3 Ed. 1. 19 


chap. 31. Of which the Judges ſhall Determine if it comes Judicially 17 
before Them. Toll may be ſaid to been Outragious where a Reaſon- 2 Inf. 220, io 
able Toll is due, and Exceſſive 'Toll is taken; or where no Toll is 

due, and Toll is taken and unjuſtly Uſurped. The King cannot 

Grant an Outragious Toll. Outragious Toll diſcourages Men from 

Furniſhing Fairs and Markets. If the King docs not Grant 'Toll with 

the Fair or Market, the Patentee ſhall have no Toll. It is not In- 1 
cident to a Fair or Market by a General Grant. Such a Fair or WW 
Market is a Free Fair or Market. [See 10 & 11 /. 3. chap. 24. 0 
Toll in Fazrs is generally Taken upon the Sale of Cattle, as Horſes, j | 
Oc. but in Markets for Grain only. O And the Lord may ſeize until 1 R. 1 
Satisfaction. Abr. 666. 
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P 2 Inſt. 221. 
2 Roll. Abr. 


q F. N. B. 


8 Rep. 46. 


The P King ſhall pay no Toll for any of his Goods; and a Man 
may be Diſcharged from the Payment of Toll by the King's Grant, 
either Generally or Specially in his own Fairs and Markets; and of 
Toll which together with any Fairs or Markets have been Granted 
after ſuch Grant or Diſcharge ; but the Kii Grant cannot Diſcharge 
Toll formerly due to Subjects either by Grant or Preſcription. * Pri- 
ority of Grant is to be Regarded, 'Fenants in Antient Demeſne are 
Exempted and Diſcharged of Toll for Things coming of thoſe Lands. 
If Toll is Demanded of them, They may ſue to have 1 Letters Pa- 
tents under the King's Seal directed to all Officers to ſuffer them to be 
Toll-free, or they may have the Writ De Eſſend quiet De Telonio. 
[Sce Of ſtates in Antient Demeſne, Book 2. chap. 1. and Of the 
Court of Antient Demeſne, Book 4. chap. 1.] 


By Welt. 1. or 3 Ed. 1. chap. 31. If Exceſſive Toll be 
Market-Town by the Lord's Conſent, the Franchiſe ſhall be ſeiſed: 
by other Officer, He ſhall pay Double Damages, and ſuffer - Forty 
Days Impriſonment. | See the 2 Iuſt. 219, &c. For the Expoſition 
of this Statute. ] | | 

By the 2 & 3 Ph. & M. chap. 7. Every Owner of a Fair or Mas 
ket ſhall appoint a Toll-taker, where Toll is #0 be taken, or a Book- 
keeper where no Toll is paid, to fit there from Ten of the Clock in the 
Morning until Sun-ſet, in Pain of Forty Shillings for every Default. 
[See the Statute at large, and the 31 Els. _ 12, Concerning 
Toll, and the Toll-keeper in Horſe-Fairs, Voucher upon Sale, and 
Redemption of an Horſe ſtolen, &c. 


r There are divers other Sorts of Tolls, as Twr7-Toll, where Toll 
is paid for Beaſts that are Driven to be Sold at Market, and do Re- 
turn unſold; Toll-Travers, where one claimeth to have Toll for eve- 
ry Beaſt Driven over his Ground; T hrough-Toll, where a Town pre- 
{cribes to have Toll for ſuch a Number of Beaſts as goeth through 
the 'Town, or over a Ferry or Bridge maintaind at their Coſt. There 
is alſo Tronage for d Beam with which Things are to be weigh'd; 
Pontage, Paviage, Cranage, Wharfage, Anchorage, Stallage, Pick- 
age. &c. 

oe Property is Altered and Diveſted by Sale in Pairs and Mar- 
kets Overt. For all Contracts of any 'Thing Vendible there ſhall 
bind the Parties, and thoſe that have Right.' But this Rule hath 
Twelve Exceptions. 1. Tt ſhall not Bind the King; tho' it ſhall Bind 
Infants, Feme-Coverts, Ideots, Men beyond Sea and in Priſon that 
have Right. 2. The Sale muſt be in a Place that is open, ſo that 
any one that paſleth by may ſee it; not in a Back-room, Ware-houſe, 
Cc. z. It muſt be in an open and proper Place, and proper to the 
Trade of him in whoſe Shop it is is Sold; as Plate muſt be Sold in a 
Goldſmith's Shop, not in a Scriviner's, &c. for no one will Search 
there for ſuch Things. 4. It muſt be a Sale, not a Frec-Gift with- 
out any valuable Conſideration. 5. The Buyer muſt not know that 
the Seller hath a wrongful Poſſeſſion. 6. The Sale muſt not be 
Fraudulently betwixt Two, on Purpoſe to bar him that hath Right. 
7. If the Seller acquireth the Goods again, He that hath Right may 
take them. 8. There muſt Be a Sale and Contract. Therefore a Sale to 
a Man of his own Goods, or a Sale by an Infant known to the Buyer 
2 . 


* Out Prior eft Tempore, Potior eſt in Jure. 4 Rep. 30. I Inft.347. b. 
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to be ſuch, or by a Feme-Covert known to be a Feme-Covert (un- 
leſs for ſuch Things as ſhe uſually Trades for, or by Conſent of her 10 
Husband) bindeth not. 10. The Property is not alter'd if Toll is not 0 
paid, where the Statutes rc quire it. [See the 2 & 3 P.& M. chap. 7. 
31 Fliz. chap. 12.) tho o, the Common Law the Property was al- 
tered tho' no Toll paid, 11. The Sale muſt not be in the Night, 
but between Sun ang 5un ; tho the Sale that is made in the Night iS 
Good betwixt the Parties, not to Bind a Stranger that hath Right. 
12, If the Party robbed purſues his Suit freſhly, and Convicts the Fe- 
lon, tho the King's Officer, or any other that ſeiſed the Goods ſelleth 
them in Market-Overt, the King or the Other ſhall make Reſtitution 
of his Goods. For the Property was in the Cuſtody of the Law, and 
therefore could not be altered by Sale in Market-Overt. [Sec the 
21 H. 8. chap. 11. and of Bankrupts, chap. 4. poſt. Concerning Sale 
of their Goods in Market-Overt. ] 


In t London every Day except Simday is a Market-Overt, and the * 5 Rep. 53. 
Sales in Shops there for valuable Conſiderations are Good. u But in Moore302, 
the Country, where Things are Sold in diſtin& Places in a Fair or 
Market, the Goods muſt be ſold in the uſual Place appointed for the 
Sale thereof; otherwiſe the Property is not altered. 


Sale upon a Sunday, tho' in a Fair or Market, ſhall not alter the 
Property. 


By the 34 & 35 H. 8. chap. 26. No Sale of Goods and Cattle ſtolen 
in Wales, or Sold in any Fair or Market there, ſhall alter the Pro- 
perty thereof. : | 

By the 2 3 Ph. & Ma. chap. 7. The Sale of Horſes in Market- 
Overt is made Void in Six Caſes. And if any Horſe that is ſtolen 
ſhall not be Sold, Given or Exchanged according to the Tenour of this 
Statute, the Owner may take again the ſaid Horſe where-cver He 


| finds Him, or have an Action of Detinue or Replevin for the ſame 


See the Statute at large, and 2 Iuſt. 715, 716. For the Expolition N 
thereof. 3 15 

By the 31 Eliz. chap. 12. Six Points more (by May of Addition to 
a former Statute) are laid down for ſaving the Property of Horſes to 
the Right Owners, whether the Horſe be ſtolen or not. IWhich Points 


being not obſerved the Sale is void. | See the Statute at large, and for 
the Expoſition thereof the 2 Iaſt. 716, 717, 718, 719.] 


So that what by the Twelve Exceptions above repeated, and what 
by the 'Twelve Additional Points by theſe Statutes, the Property of 
Horſes, (5c. is ſo preſerved, that it is almoſt impoſſible, That the 
Property of Horſes, (5c. (ſtolen or not ſtolen) ſhould be altered by 
any Sale in Market-Overt, if the Owner is induſtrious to purſue theſe 
Directions, | 

See the 5 & 6 Ed. 6. chap. 14. An Act againſt Engroſſers, Fore- 
ſtallers and Regrators ; and ſee of theſe Offences in the Pleas of the 
Crown, Book 3. 2 te 1 

Sce the 1 & 2 Ph. & M. chap. 7. An Act, That Perſons Dwelling 
in the Country ſhall not ſell divers Wares in the Cities or Towns 
Corporate by Retail, but in open Fairs. 


1 10. There 
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* Inſt. 114. 
a. & b. 

2 Inſt. 281. 
3 Inſt. 54, 


55, 227. 
5 Rep. 110. 


9 Rep. 23, 24. 
I Saund. 274. 


5 Rep. log. 
2 Inſt. 281. 


5 Rep. 110, 
111. 
3 Inſt. 232. 


2 3 Inſt. 57. 
5 Rep. 110. 
Dalt. chap. 


149. p. 353. 


10. There are Liberties of Seiſing Goods and Chattels of Felons, 

Fugitives, and of thoſe put in the Exigent. Alſo Liberties of 
Seiſing Deodands, Tre afure-Trove, IWaifs, Eftrays, and Mrecł of the 
. 
1. Goods and Chattels of * Font may be forfeited by Conviction, 
and ſometimes without Conviction. But the Forfeiture ought al- 
ways to appear of Record. So the Goods of c, YFelo de ſe are not 
forfeited until preſented, or found of Record. Therefore the Goods 
of F. lons, or of Flous of themſelves, cannot be claimed by Preſcription, 
If the King grants the Goods and Chattels of Felons, the Goods 
and Chattels of Felons of Themſelves do not paſs. 

2. The Goods and Chattels of Y Frigitives are the proper Goods of 
Him that flieth for a Felony; and are forfeited to the Lord of the 
Franchiſe, when the Flight is found of Record, either by Indictment 
upon the Death of a Man before the Coroner, or by Verdict upon 
Acquittal, if it be found that he fled for the Felony. For tho' one 

ay be found Not guilty, yet He may forfeit his Goods by Flying. 
[Sce of Forfeiture upon Flight, Book 4. chap. 5.] 

3. The Goods of thoſe put in the 2 Exigent are forfeited when 
one Appealed or Indicted of Felony withdraweth himſelf ſo long un- 
til the Writ of Eæigent, in Order to an Outlawry, is awarded againſt 
Him. The withdrawing is a Flight in Law. And this Forfeiture 
ſhall ſtand tho' He renders himſelf upon the Exigent, and afterwards 
is found Not Guilty. If the Party was Impriſon'd, or beyond Sea, (5c. 
the Party, His Executors or Adminiſtrators, ſhall have a Writ of Er- 
ror to Reverſe the Award of the Exigent. [See of Forfeiture upon 
Outlawry, Book 4. chap. F.] | 

4. Al Deodand (Deo Dandum) is when any Moveable Thing In- 
animate, or Beaſt Animate doth cauſe or occaſion the untimely Death 
of any Man by Miſchance, (without the Fault of Himſelf or 
other Perſon,) in any County of England (but not upon the Sea or 
Salt Water) and that 'Thing, and every Thing moving with it is 
forfeited to the King or Grantee of the Crown, if He dies within a 
Year and a Day after. As when a Cart-wheel runneth over a Chri- 
ſtian, and killeth him, the Cart-wheel, Cart and Horſes are given to 
the Lord of the Liberty to be Diſtributed amongſt the Poor for the 
Appeaſing of God's Wrath. If the Forfeiture is to the Crown, the 
Almoner diſpoſes of it. If one under the Age of Fourteen falls from 


a Cart, Horſe, Gc. there is no Deodand. But if a Horſe, c. kills 


any One within the Age of Diſcretion (i. e.) under Fourteen) it is a 
Deodand. Things fixed to the Freehold cannot be Deodands, as the 
Wheel of a Mill, a Bell hanging in a Steeple, &c. unleſs ſevered 
from the Freehold before the Accident happened. If 4. killeth a 
Man with the Sword of B. the Sword is a Deodand. If one falls 
out of a Veſſel in freſh Water, the Veſſel is a Deodand ; but not if 
He falls out of a Veſlel in Salt Water; tho' the Arm of the Sea is in 
the Body of a County; becauſe Perſons at Sea are continually Ex- 


poſed to ſuch Accidents. 


_—_— 


* Omnia que movent ad mortem, ſunt Deo Danda. 5 Rep. 110. 2 Inſt 57, 
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The Jury, Who Find or Preſent the Death by ſuch Miſadventure, 

. ought alſo to find and appraiſe the Deodand. For the Goods are not 

95 forfeited in Theſe Caſes until the Matter is Hund of b Record; and d; Rep. 110. 
therefore cannot be claim d by Preſcription. [See Of the Court of .“ 
the Cororer, Book 4. chap. 1.) But the following Franchiſes may be 2 Ink. 281. 
claim'd by Grrazt or Preſcription. As | 

5. © Treaſurs-Trove (or Treaſure Found) which is Treaſure found 3 tn. 132, 
hid in the Earth, (not lying upon the Earth or hid in the Sea,) and 133. 
which for want of a True Owner belongs to the Lord of the Liberty ich. $29: 
by Special Grant or Preſcription. But if the Owner may any Ways 
be known, then it does not belong to the King, or Lord of the Li- 
berty under him. Nothing is ſaid to be Treaſnre-Trove but Gold 
and Silver. To conceal it is Fine and Impriſonment. 

6. U]/aifs (Bona Waviata) are Goods which are ſtolen and wai- * Rep. 109. 
ved upon Purſuit (for fear of being Apprehended) by the Thief in his ©3654 
Flight, and upon that Account forfeited to the Lord of the Manor. 

The Reaſon of this Forfeiture is as a Puniſhment of the Owner of = 
the Goods, for not Purſuing and Bringing the Thief to be Attainted. 7 
If the Thief had not the Goods in Poſſeſſion upon Purſuit, there is no 
Forfeiture ; and then the Owner may ſeiſe them where He finds them, 

without any freſh Purſuit. [See the 21 H. 8. chap. 11. | 

7. Iſtrays (Extrahare) are Cattle that ſtray into another Man's * Finch. 177. 
Ground and not own d by any Man. In this Caſe, if they are pro- 3 
claimed on Two Market Days in Teo ſeveral Towns next adjoining, 67 
and the Owner doth not claim them within a Year and a Day, they 
belong to the Lord of the Liberty. IF a Lord (who claims under 
the King) keeps a Stray Three-quarters of a Year, and within the 
Year it ſtrayeth again, and another Lord getteth it, the firſt Lord 
cannot Re-take it; for until the Year and a Day are paſt, and Pro- 
clamation made as aforeſaid, He hath no Property ; and therefore the 
Poſſeſſion of the Second Lord is Good againſt Him. If the Owner 10 00 
claims the Stray within the Year and Day, He muſt pay for the 9 
f Keeping. But in the mean Time the Lord cannot work it; tho' * 1 Roll. 
He may milk a Stray Cow within the Year. If the Cattle were ne- Abt: 79: - | 
ver proclaim'd, the Owner may take them at any Time. No Fowl | © . 9 
can be Strays but 8 Swans; and then Proclamation muſt be made as „ Rep. 16. wy 
in other Cafes. The Cattle of the h King cannot be Strays, or for- '7;  , 56M 
feited as ſuch to the Lord of the Manor. * Roll. " io 
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u 1 Roll. 
8, Al Mreck (Mreccum Maris) is applied to ſuch Goods as after a Abr. 878. 


| v4 
Shipwreck are caſt upon the Land by the Sea, and left there within | * — 
ſome County. None of thoſe Goods which are called Jetſam (from 
being Caſt into the Sea while the Ship is in Danger, and after Periſh- 4 
eth) or thoſe called Flotſam (from Hoating upon the Sea after Ship- *; 
wreck) or thoſe called Lagan or Ligan (Goods ſunk in the Sea but 11 
tied to a Buoy, (Fc. that they may be found again after Shipwreck) _—_— 
are to be eſteemed Wreck, ſo long as they remain upon the Sea, 
and are not caſt upon the Land by the Sea. If any of them are caſt | p 
. upon the Land by the Sea, they are Wreck. A Wreck muſt be with- „ 
5 in ſome County, whereof the Common Law taketh Cogniſance, and 1 
not where the Admiral hath Juriſdiction. k eck, Jetſam, Flot- *; Rep. 103, vl: 
ſa and Ligan may be gained by Grant or Preſcription, as well as 105. | | 


Inſt. 16 
Treaſure-Trove, Mais, and Eftrays. If there is no Grant or Pre-; Ft 
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ſcription, they belong to the King. For where no Man can claim 
Property in Goods, the King ſhall have them by his Prerogative. 


By Weſt. 1. or the 3 Ed. 1. chap. 4. Vhereu Man, Cat, or Dog 
eſcape alive out of a Ship «whereby the Owner of the Goods may be 
known, neither the Veſſel, nor any Thing therein ſhall be adjudged 
Wreck ; but fhall be reſtor d to the Owner, if He claims within aTear 
ond a Day. 


A Man, Cat, or Dog are only put for Examples; but all other 
Living 'Things are to be underſtood. 

The Year and Day ſhall be counted from the Seiſure. Yet if the 
Owner dies within the Year, His Executors or Adminiſtrators may 
make Proof. But if the King's Goods are Wrecked, and caſt upon the 
Ground where a Subject hath Wreck of Sea, The King is not contin'd 
to any Time to make Proof, as. a Subject is. | | 

If the Goods are Bona Peritura, 'The Sheriff may ſell fuch Goods 
within the Year. : 

If the Goods are not ſeiſed by the Lord of the Liberty, but taken 
away by Wrong-doers, the Owner may have his Action ; and if the 
Wrong: doers are unknown, He may have a Commiſhon to Enquire, 
c. [See the Expoſition of JYeft. 1. chap. 4. 2 Iuſt. 166, 167, 168. ] 


By the 17 Ed. 2. chap. 11. The King ſhall have IWreck of the Sen, 
Whales and Great Sturgeons taken in the Sea, and elſewhere through- 
out the whole Realm; except in Places Privileged by the King. 


Sec the 12 Aun. Seſſ. 2. chap. 18. An Act for Preſerving all ſuch 
Ships and the Goods thereof, which ſhall happen to be forced on 
Shore, or Stranded upon the Coaſts of this Kingdom, Gc. Command- 
ing all Officers adjoining to the Sea. to call together as many Men as 
are neceſſary to Aſſiſt, Gc. [See the 4 Georg. chap. 1 2. 

3. What Franchiſes ought to have Allowance, and what not? 

I have faid, That ſome Franchiſes lie in Point of Charter, and 
cannot be claim'd by Preſcription ; and that ſome lie in Preſcription 
and Uſage without the Help of any Charter. Now, if the Franchiſes 

9 Rep. 27, that depend on Charter were granted ! before Time of Memory, 

273% (vis. Before the Reign of Rich. 1.) they are not any Records Plead- 

494,495,496. able, if they have not the Aid of ſome Matter of Record within Time 
of Memory, or ſince the Beginning of the Reign of Rich. 1. as Al- 
lowance before the 2 in Eyre, Juſtices of the Common Pleas, or 
before the Barons of the Exchequer, or by Force of ſome Confirmation 
by Charter of ſome King within 'Time of Memory. 'Theſe are ſuf- 
ficient, without ſhewing the Charter, to ſupport the Franchiſes. 

But if the Charters were Granted within Time of Memory, they 
are pleadable without ſhewing any Allowance or Confirmation. Yet 
If They have been Allow'd or Confirm'd as aforeſaid. The Franchi- 
ſes may be claim d by Force of the Allowance or Confirmation with- 
out ſhewing the Charter. [See the 3 Ed. 6. chap. 4. 13 Eliz. chap. 6. 
and 5 Rep. 52, 53-] [See the 6 & 18 Ed. 1. Stat. de quo IWarranto, 
and the Expoſition thereof, 2 1/2. 279, &c.] Uſage may uphold 
Franchiſes which may be claim'd only by Preſcription, without me. 
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cord either of Creation, Allowance or Confirmation. Neither doth 
a Grant or Confirmation by Charter deſtroy ſuch Preſcription. (O.) 

4. How Franchiſes may be Forfeited ? m Franchiſes and Liberties 
may be Forfeited by Miſ-uſcr or Non-uſer. 1. By Miſ-uſcr, as by 
keeping a Fair or Market otherwiſe than it is Granted, as by keep- 
ing a Fair or Market upon Two Days when One only is Granted ; 
or by keeping it upon a Monday when it is Granted to be kept on a 
Wedneſday ; or for Extorting Fees where none are Due, gc. A 
Miſ-nſer of any Point, where there are many in One Franchiſe, is a 
Forfeiture of all of them who Depend upon one Another; but not 
of thoſe Franchiſes which are ſeveral. When one Claimeth or Uſeth 
Franchiſes and Liberties which He ought not to have, it is ſaid to be 
an Uſurpatior upon the King; and the King ſhall have a Writ of 9»o 
I/arranto for that as well as upon a Miſ-uſer. 2. n By Nomuſer; 
for if one hath Liberties, and doth not Uſe them within Memory, 
they are Loſt. Nomuſer of a Market is no Forfeiture. But not to 
Excrriſe the Office of Clerk of the Market, &c. is a Cauſe of Sei- 
ſing, and a Forfeiture by Nomuſer; becauſe it is a Neceſſary Office, 
and for the Good of the Commonwealth. So 'They may be loſt by 
Nonclaim:. 

For Statutes concerning Franchiſes and Liberties, See the 9 H. 3. 
chap. 9. 9 H. 3. chap. 37. 3 Ed.1. chap. 9. 18 Ed. 1. & 3oor6Ed.1. 
De Quo Warranto. and Stat. De Tallagio non Concedendo, or 


m Finch. 
Chap. 14. 
p- 164, 165. 


P Kitch. 65. 


n 9 Rep. 50. 
2 Inſt. 282. 
Kitch. 65. 


34 Ed. 1. chap. 4.— 1 Ed. 3. Stat. 1. chap. 1.— 14 Ed. 3. Stat. 1. 


chap. 1. 20 H. g. chap. 1. 27 H. 8. chap. 24. 32 H. 8. chap. 20.— 
2 & M. Se. 1. chap. 8. Concerning the Rights of London. 4 & 
5 W.& M. chap. 22. and the 9 Ann. chap. 20. For the more caſy 
Trying the Rights and Franchiſes in Corporations and Boroughs. 


XII. » A Privilege is a Private Law allowed to a Private Man or 
Corporation to be exempted from the Rigour of the Common Law. 
It is ſometimes uſed for a Place that hath a Special Immunity. 
Therefore, 

A Privilege is either Perſonal or Real. Perſonal, as of a Member 
of Parliament and Convocation, and of their Servants, not to be ar- 
reſted Sitting the Parliament or Convocation, &c. Real, as that which 
is Granted to a Place, as to the King's Palaces, to Courts at Meſt- 
Minſter, to the Univerſities, that their Members or Officers muſt be 
ſucd within their Precin&s or Courts, and not in other Courts. [See 
Of Writs, Book 4. * 4] | 

And now having ſpoken of the Two Diviſions of Eſtates in 
Lands, 'Tenements or Hereditaments, It will be proper to ſhew how 


Lands, 'Tenements or Hereditaments may be Acquired or Convey'd 
from one to another. 


CHAP, 


„ Cowel's 
Interp. v. 
Privilege. 
2 Roll. Abr. 
2722735274 
275, 276. 
Finch. 321. 
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CHAP. III. 


How Lands, Tenements or Hereditaments may be Ac- 
quired, (ig.) I. By Occupancy. 2. By Deſcent, 
3. By Purchaſe, (wherein Of Deeds, and the ſeveral 
Sorts of Conveyances, as Feoffment, Fine, Recovery, 
Indentures to Lead Uſes, Covenants to ſtand ſeiſed 
to Uſes. Bargain and Sale, Grant Leaſes, Leaſe and 
Releaſe, Confirmation, Aſſignment, Exchange, Sur- 
render, Revocation and New Declaration, Statutes, 
Obligations, Defeaſances, Deviſe.) 4. By Preſcription. 
5. By Eſcheat. 


3 Roperty in Lands. &c. may be Acquired either, 1. By Occupgn- 
quired os 4 CF»... * By D eſcent. 3. By Pur chaſe. 4+ By Preſcription. Or, 


Conveyed. 5. By Eſchent $4 


4 "gx I. By P e where the Title accrues by the firſt Entry. As 
? 1 Inft, 41. b. When Tenant for Term of another's Life dieth, while He for whoſe 


368.8. Life the Leaſe is made is Living, He that firſt Entreth ſhall hold 


the Land during the other Man's Life, and ſhall be ſubje& to the 


Payment of the Rent reſerved, G There can be no Occupant a- 
gainſt the King, nor of any Thing that lieth in Grant, as of Incorpo- 
real Rights or Eſtates. But to prevent Occupancy, at the making of 
the Grant it is adviſeable to add theſe Words, (viz.) To Have and to 
Hold to Him and His Heirs, during the Life of * que Vie, or 
of Him for whoſe Life the Leaſe was made. For then it is Deſcen- 
dible to the Heir; or elſe the 'Tenant or Grantee (if He hath the E- 
ſtate without the Word Heirs) may aſſign the Eſtate over to divers 
Men and their Heirs in 'Truſt, for Him and His Heirs during the Life 
of Ceſtuy que Vie. But now | | 


Hy the 29 Car. 2. chap. 3. If the Leſſee for the Term of another's 
Lie Deviſe not the Eftate, and His Heir becomes Occupant, it 
ſhall be chargeable in his Hands as Aſſets by Deſcent to pay Debts, 
as Land. in Fee-fimple, elſe it ſhall go to the Executors or Admini- 
ſtrators, and be Aſſets. | See of an Eſtate for Life, chap. 1. ante, and 
of Adminiſtration, poſt, chap. 6.] 


By Deſcent. II. By Deſcent, or Hereditary Succeſſion, Property in Lands, Cc. 
2 may be Acquired. , 4 Deſcent (Deſcenſus) is a Means whereby 
7 a. &. One doth derive his Title to certain Lands as Heir, and by Right of 
* 1 Ventr. Blood, to ſome of his Anceſtors; r unleſs hindred by Illegitimation, 
415941 [See Of a Baſtard, Book 1. chap. 6.1 Half-blood, Attainder, or Cor- 
ruption of Blood, or by being an Alien, or by Act of age wy © [See 
II G 12 ,. 3. chap. 4, g. 4. Concerning Papiſts.] This is the Nobleſt 
and Worthieſt Means whereby Lands, Gc. are acquired. 
A Deſcent is either by Common Law, Cuſtom, or Statute. 
2 1. By 
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1. By Common Laer, as where one hath Land of Inheritance in 

Fee-ſimple, and dicth without Diſpoſing thereof in his Life- time, and 19 
the Land goes to His Heir of Courſe. This Deſcent is either f Li- 1 Inſt. 10. b. * 
neal or Collateral. Lincal is a Deſcent downwards in a Right Line, 11, b. J 
” gs from Grandfather to Father and Grandſon. The Liucal Heirs Ventr. 415. Y 
M muſt firſt inherit. Collateral is a Deſcent which ſpringeth out of the 

4 Side of the whole Blood; as Grandfather's Brother, Father's Brother, 

c. Therefore * if a Man purchaſeth Land in Fec- ſimple, and Dies Lit. 2. 

without Iſſuc, there for Default of the Right Line, He which 7s next of 

Kin in the Collateral Line of the whole Blood (tho never ſo Remote) 

comes in by Deſcent as Heir to Him. ® For there is a Next of Kin "1 Inſt. 10. b. 

by Right of Repreſentation, and by Right of Propinquity, or Near- 3 Rep. dcr. 

neſs of Blood. He that is Inheritable is accounted in Law next of 

Blood. As when a Man hath Two Sons 4. and B. and Dieth. 4. 

purchaſeth Lands in Fee-ſimple and Dieth without Iſſue. B. hath 

Two Sons C. and D. and Dicth. C. the Eldeſt Son hath Iſſue, and 

Dieth. Now tho' D. is neareſt of Blood to 4. He ſhall not inherit, | 
but the Iſſue of C. who repreſents the Perſon of C. who if He had Ml 
lived had been Legally next of Blood to 4. But yet there is a Di- | 

verſity betwixt next of Blood inheritable by Deſcent, and next of | | 
Blood capable by Purchaſc. For where Lands are limited to the 
next of Blood by Conveyance, or come otherwife than by Deſcent, 

the next of Blood by Right of Propinquity (as was TD.) ſhall firſt take; 

tho' He was not Legally next to take as Heir by Deſcent. | 

Inheritances may Lincally * Deſcend, but not Aſcend. So the Fa- Fit. 3. 

ther can never come to the Lands which his Son has purchaſed in Ker. 45 

Fee-ſimple by Lineal Aſcent, tho He may by Collateral Aſcent; as 

when the Son's Lands come to His Uncle (as Lands may Aſcend in 

the Collateral Line) They may afterwards come to His Father as 
Heir to the Uncle. Y The Uncle in this Caſe is Heir, but not Abſo- 7 Inſt. 11. bp. 
lutely Heir. For if after the Deſcent to the Uncle, the Father hath ; 
| Iſſue another Son or Daughter, That Iflue ſhall enter upon the Un- EY 
? cle, and take the Eſtate from Him, 6c. 13 
7 One muſt be Heir to Him that was laſt 2 Actually ſeiſed, or that « Lit 8. "ot 
Hath actually entered on the Lands. For if a Tenant in Fee- ſimple 1 Inſt. 11. b. 10 
of Land, Rent, Advowſon, Uſe, &c. hath a Son and a Daughter by : Re pr 14 
One Fenter, and a Son by another, and dies ſeiſed, and the Elder | 
Son dies without Iſſue before Actual Seiſin, the Younger Brother is f 
Heir to the Father. But if the Elder Brother had entred, the Siſter 09 
ſhould have been Heir to Him. A Seiſin in Fee-tail cannot be under- 14 
ſtood; tho One hath a Fee- ſimple Expectant upon it. If the Father b; 
Tenant in Fee-{imple had made a Leaſe for 7ears rendring Rent, and : j 
dicd; tho' the Elder Brother had died before he had receiy'd the 
Rent, yet the Actual Poſſeſſion of the Leſſee for Years was the Poſ- _ 
ſeſſion of the Elder Brother to make the Siſter Heir. But not if the | 
Father had made a Leaſe for Life or Gift in Tail, and died, and the 
Elder Son had receiv'd the Rent and died; for the Younger Brother 
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' Linea Recta ſemper prefertur Tranſverſali. 1 Inſt. 10. b. {if 
THEE excludit Propirquum, & Propinquus Remotum, && Remotus Remo- 160 9 
rioreni. 1d. | g 
9 uon valet in magis Prop inquo, non Valebit in magis Remoto. 8 Rep. 78. | 


z Poſſeſſuo Fratris de feodo ſimplici facit ſororgn eſſe Heredem. Lit,8. 3 ep. 41, | 16 
42+ 1 Inſt. 15. b. | | 
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b Lit. 6, 7, 8. 
3 Rep. 41, 42 


I Inſt. 10. a. 


15. b. 


3 Rep. 41, 42. 


4 Lit. 5. 


*1 Inſt. 50. b. 


fr Inſt. 15.b. 


would be Heir to the Father, becauſe the Eldeſt Brother was never 
ſeiſed of the Freehold, but the Tenant for Life or Tenant in Tail. 
None can Inherit any Lands as Heir, but only the Blood of the 


a firſt Purchaſer. As if the Father purchaſes, the Blood of the 


Mother ſhall never inherit. But if a Son purchaſes, and there is no 
Heir on the Part of the Father, then the Lands ſhall go to the 
Heirs on the Part of the Mother. For 'They are of the Blood of 
the Son, the firſt Purchaſer. But where Lands do Deſcend from 
the Part of the Mother, the Heirs of the Part of the Father ſhall 
never Inherit. So on the Contrary. Obſerve then the Difference 
where the Son Purchaſeth Lands in Fee-fimple, and where He 
cometh to hem by Deſcent on the Part of the Mother, or on the 
Part of the Father. | 

None ſhall have Land of Fee-ſimple by Deſcent as Heir to any 
Man, unleſs He is Heir of the b J//hole Blood. As if a Man has 
Two Sons by Divers Yerters, and the Elder purchaſeth Lands in 
Fec- ſimple, and Dies without Iſſue, the Younger Brother ſhall not 
Inherit, but the Uncle of the Elder Brother, &c. A Siſter of the 
Whole Blood ſhall be preferd before the Younger Brother of the 
Half-Blood. But the Younger Brother may be Heir to his Father or 
Uncle, for He is of the Whole Blood to 'Them. © Half-Blood is no 
Impediment of Deſcent as to Fee-fimple Lands of the Crow, or to 
Dignuitieg. Neither is it reſpected in Eſtates in Tail; becanſe the II- 
ſues do claim in by Deſcent per Formam Dori; and the Iſſue in Tail 
is ever of the Whole Blood to the Donee. 

As to the Deſcent betwixt Brethren. the d Eldeſt muſt Inherit, 
for He is moſt Worthy of Blood. As if there be 'Three Brethren, 
and the Middle or Youngeſt purchaſeth Lands in Fee-fimple, and 
Dies without Iſſue, the Elder Brother ſhall have the Lands by De- 
ſcent. 

© Note, That an Heir ſhall never Enter and take as a Purchaſor, 
it He 15 named only to take by Way of Limitation of Eſtate in Courſe 
of D-Iicent. | * 

In ſhort, Lands and Tenements in Fec-fimple Deſcend. Iſt, To 
the Eldeſt Son as Heir, and to His Iſſue; the Sons firſt in Order of 
Birth; and for want of Sons to all the Daughters Equally. For 
where there are Females in Equal Degree, 'They Inherit all as One 
Heir, and as Coparceners. 
ante. ] 2dly, If the Eldeſt Son has no Iſſue, then to the next Eldeſt 
Brother of the Whole Blood; and his Heirs; and for want of a Bro- 
ther to a Siſter, or Siſters of the Whole Blood, and to her and their 
Iſſue. 3d/y, For want of Brother or Siſter, to an Uncle and his Iſ- 
ſue ; or for want of Uncle to an Aunt or Aunts, and Her and Their 


ITac. 4thly, 'Thence to the Father. 5, 'Fhence to the Half. 


Blood and Their Iſſue. 6zþlyp. For want of Uncle, Father and Half- 
Blood and their Iſſue, to the next of Kin in the Collateral Line. 
Thus Lands in Fee-{tmple will Deſcend by the Common Law, if 
there is no Settlement to the contrary by Conveyance or Teſtament. 
f But you muſt underſtand, That the Fzs Corone differeth in many 
Things as to Deſcents from the General Law concerning the Subject. 


7 . | 'There 


— —__—_—_—_ 


* Parerna Paternis, Materus Maternis. 1 Inſt. 12. a. 


[Sec Of Eſtates in Coparcenary, chap, 1. 
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There was a great Deal of nice Learning touching Deſcents from 
one Dying ſeiſed of Corporeal Eſtates in Fee-fimple, or Fec-tail, 
which take away Futries and Continual Claim (which is an Entry 
in Law) of Diſſeiſces, and Force the Perſon Diſſeiſed to an Action; 
becauſe by Intendment of Law, the Heir of the Diſſeiſor cannot have 
the true State of his Title. But this is now of very little Uſe. For, 


By the 32 H. 8. chap. 33. Where a Diſſciſor dieth ſeiſed of Lands, 
the Deſcent ſhall not take away the Entry of the Diſſeiſee, or His 
Heir, unleſs the Diſſeiſor had peaceable Poſſeſſion thereof five Tears 


next after ' ſuch Di ſſeiſiu committed without Entry or Continual 
Claim. 


This Statute extends to a Diſſeiſin 8 without Force as well as to a 
Diſſeiſm with Force, to Succeſſors whoſe Predeceſſors were diſſeiſed, 
tho' it only ſpeaks of the Diſſeiſee and his Heirs. After the Five 
Years, the Diſſeiſee muſt make Continual Claim, as before the Sta- 
tute. It is ſaid, That Abators and Intruders are out of this Statute, 
becauſe The Statute is Penal, and extends to a Diſſeiſin that was the 
moſt Common Miſchief. The Feoffee of a Diſſeiſſor is alſo out of 
the St-tute, and remains as at the Common Law. [See chap. 4. 
and Zook 4. chap. 3.] 

[Sce of Heir and Anceſtor, Book 1. chap. 6.] 

2. By Cuſtom in Fee-ſimple. ARE 

Deſcents of Fec- ſimple h by Cuſtom are of ſeveral Kinds. Some- Pr. & Stud. 
times to all the Sons, or to all the Brothers, where one Brother Dieth wa AY 
without Iflue ; as in Gavelkind: Sometimes to the Youngeſt Son, as Lit.210,211. 
in Burroug h-HEugli ſh. [See the Introduction, Of Particular Cuſtoms.) Inf. es. 
Sometimes to the Eldeſt Daughter, or to the Youngeſt, &c. as ſome 177 2 
Cuſtomary Lands. * $ 

3. By Statute in Fee-tail according to the Statute of Meſt. 2. or 
13 Ed. 1. chap. 1. Theſe Deſcents of Eſtates in Fre- tail are Directed 
by the Manner of the Settlement or Limitation, 


£ 1Inſt.z38.a, 


III. i A Purchaſe ( Acquiſitum, Perquiſitum) is when a Man ac- ByPurchafe, 
quires Poſſeſſion of Lands, (5c. by Deed or Agreement; and unto 13 
which Poſſeſſion He cometh not by Deſcent. * One cometh in by a & b. 
Purchaſe, when He cometh to Lands by Legal Conveyance, and * Inſt. 3. b. 
when He hath a lawful Eſtate; and not when He hath it by d. 
Wrong, as Diſſeiſin, Abatement, Intruſion, Uſurpation, &c. whic 
are not in Law Purchaſes but Injury and Oppreſſion. A Purchaſe 
is always intended by 1 Title, either for ſome Conſideration, or by 11 1ng. 18 b. 
Gift. For a Gift is in Law a Purchaſe ; whereas Deſcent (as hat 
been ſaid) cometh of Courſe by Act of Law. m All Contracts are „Dr. &Stud. 
Comprehended under this Word Purchaſe. For it is not much ar- = A 
gued in the Laws of England (as in the Civil Law) what Difference 5 
there is betwixt a Contract, Promiſe, Gift, Loan, or a Pledge, a 
Bargain, a Covenant, (5c. ſince the Intent of the Law is to have the 


F f 2 Effect 


— 


8 


— 


5 Ad ea que frequentins Accidunt, Jura adaptantur. 1 Inſt. 238. a. 5 Rep. 127. 
6 Rep. 77. 
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Effect of the Matter argued, not the 'Terms. [See my New Inſtitute 
of the Civil Law, &c. Book z.] 

Let us therefore forthwith proceed to ſhew, 1. Yo may Purchaſe 
or Convey. 2. How One may Purchaſe or Convey, (viz.) By Deed. 
3. The ſeveral Formal Parts of a Deed of Conveyance. 4. 'The 
RO Sorts of Conveyances by Deed. 5. How Deeds are made 
void. 

1. Who may Purchaſe or Convey ? 

OO hen King may Purchaſe to Him and His Heirs; but He is ſeiſed 
16. a. 51. a. thereof 372 Fure Corone. ? Natural Perſons, Incorporate Perſons 
11 Rep. 92- (Sole or Aggregate) Ideots, Madmen, Deaf, Dumb, and Blind, Mi- 
* . 2 * , and all other Reaſonable Creatures may alſo Purchaſe, except 
11 Rep. 77. as hereafter is excepted. P But ſome have only Capacity to Purchaſe, 
1 Inſt. 2. b. not to Hold; as Aliens, [See 32 H. 8. chap. 16.] Felons after Felo- 
3. a. ; ; 
7Rep. 17,18, ny committed, who then purchaſe, and are afterwards attainted: In 
in Calvin's this Caſe the Lord of the Fee ſhall have the Eſcheat. If attainted 
Wm and then purchaſe, They can only purchaſe for the Benefit of the 
King. Corporations (Sole or Aggregate, Eccleſiaſtical or Temporal) 
purchaſing in Mortmain without Licence, &c. cannot Hold; for the 
King ſhall have the Lands by his Prerogative. [See ante of Aliens, 
Book 1. chap. 3. and of Mortmain, poſt, chap. 4.) And ſome have 
Ability to Hold upon Purchaſe, or not to Hold, at the Election of 
Themſelves or Others; As Infants or Minors, who may Agree or Diſ- 
agree when they come to Age; Lunaticks and Feme-Coverts, whoſe 
Heirs or Husbands may agree or diſagree to it; tho' the Lunatick 
Himſelf making a Purchaſe and recovering His Memory, cannot 
waive it: He may agree to it; and if He doth, His Heir cannot af- 
terwards diſagree. But a Feme-Covert her ſelf without any Cauſe 
alledged may waive the ſame after the Death of her Husband ; tho' 
the Husband agreed thereto, So may her Heir, if after the Death of 
the Husband ſhe herſelf did not agree to it. 
A Mife is a Good Name of Purchaſe without a Chriſtian Name, 
Vor if the Chriſtian Name is added and miſtaken; as Ex for Eme- 
In, &c. Yet in Pleadings the proper Name muſt be ſet forth. 
But Chapters are not of Capacity to take by Purchaſe without the 
Dean, Pariſhioners, or Inhabitants, or Church-wardens, Commo- 
ners, Papiſts, [See 11 C 12 V. z. chap. 4. 1 Georg. chap. 55. may 
not Purchaſe or Hold Lands. [See the 12 W. 3. chap. 2. 1 Georg. 
chap. 4. and 29. whereby Aliens, tho' made Denizens or Naturaliz'd, 
are uncapable to have any Grant of Lands, &c. from the King, 
5 Georg. chap. 27. By which Artificers, exerciſing or Teaching their IMF . « 
Trades in Foreign Parts, are made incapable of Taking Lands by |WF- 1 
Deſcent, Deviſe, Purchaſe, Gc. See of Forfeitures, Book 4. chap. 5. . | 
a 11nft. 3. b. And ſome may not Purchafe 4 Particular Things, [Sce of Offices, M- 
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chap. 2. ante.| and ſome Purchaſes may be avoided. [See the 13 1 0 
Eli. chap. 5. 27 Elis. chap. 4. infra. and of a Baſtard, Book. 1. 0 
chap. 6. 1 5 


The King may Coney as well as Purchaſe; and ſo may all others, 

1 Inſt. 42. b. r except Men attainted of Treaſon, Felony, Premunire, Aliens 
Born, [See Book 1. chap. 3.] Ideots and Lunaticks, Feme-Coverts, 

4 | Infants, 


— 1 


* Utile per Inutile non vitiatur. I Inſt, 3. a, 
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1 


Infants, [But ſee 7 Ann. chap. 19.] and Men under Dureſs; for tho! 


they may Purchaſe, the Conveyance of theſe muy be avoided. A 
Man, Deaf, Dumb and Blind, that hath Underſtanding, and ſound 
Memory, tho' he expreſleth his Intention by Signs, may convey. 


Some Bodies -Politick (as ſ Biſhops, Colleges or Halls, Dean and r lat. 43.2. 


Chapter, Guardian of an Hoſpital, Parſon, Vicar, Cc.) muſt Con- 
vey er of. to the Statutes to be mention'd hereafter. [See Of 

eaſes, poſt. . | 
* Ne That where one hath Two Ways of Conveying Lands, 
both at Common Law, and intends to paſs it by one of Them, which 
cannot be done, It may paſs by the other, if there are ſufficient 
Words to paſs it that Way. But where One may paſs Lands cither 
by the Common Law, or by raiſing of an Uſe, and ſettling it by Fra- 
tute, there in many Caſes it is otherwiſe. 


By the 13 Eliz. Chap. 5. All Frondulent Convegances of Lands, 
&c. Goods and Chattels, to avoid the Debt or Duty of another ſhall 
(as againſt the Party only, &c. whoſe Debt or Duty is ſo endeavonr- 
ed to be avoided) be utterly void. And every of the Parties to ſuch 
Frandulent Conveyance, &c. being Privy thereunto, and Fuſtif ring 
the ſame, ſhall forfeit One Year's Value of the Goods, &c. Provided, 
This Act ſhall not extend to Grants made Bona Fide, and npon Good 
Conſideration, to Perſons not Privy to ſuch Colluſion, or having no 
Notice or Knowledge thereof. 


Here u Two Things are to be conſider d. The Corfideration and 
Bona Fides. The Conſideration muſt be valuable, as Money, Mar- 
riage, Cc. [See Of the Confederation, infra.] Bona Fides is op- 
polite to Fraud, and to a Truſt expreſſed or implied. So that there 
muſt be a Good Conſideration, and ſuch a Bona Fides to bring it with- 
in the Proviſe. [See Of Git, chap. 6.] 

This AE? againſt Conveyances to Defraud Creditors, (5c. makes 
the Conveyance void as to all Strangers who are to receive Prejudice 
by it; but between the Parties it is to ſtand Good. [ See the Statutes 


concerning Fraudulent Conveyances of Bankrupts to deceive Creditors, 


poſt, chap. . EA | f 3 

But if one that is indebted doth Bond Fide ſell his Lands, tho' it 
be with Intent to avoid Payment of his Debts, this is Good, if the 
Purchaſor is not Privy to his Intent. 


As this Act was to Relieve Creditors againſt Fraudulent Conveyan- 


ces, and all Others who have Cauſe of Action for any Penalty or For- 


feiture, ſo for the Relief of Purchaſers, it is Enacted, 


By the 27 Eliz. chap. 4. That every Conveyance, Intereſt or In- 
cumbrance of, in or out of Lands, &c. made to Defraud any Pur- 
chaſer upon Good Conſideration, ſhall (as againſt ſuch Purchaſer on- 
ly, and all Claiming under him) be utterly void. And every of the 


Parties 
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* . Fraus & Dolus Nemini Patrocinari Debent. 3 Rep. 18. ) Rep. 38. 

Quod alias bonum & juſtum eſt, {i per Vim vel Fraudem petatur, Malum & in- 
juſtum Efficitur. 3 Rep. 78. | 1 bY 

Fucatus Error nuda veritate in multis eſt Probabilior, a Rep. 72, 73. 

Sepe rationibus viucit veritatem Error, Ibid, 


t 1 Inſt, 49. a. 
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Parties or Privies who ſhall juſtify the ſame to be made Bona Fide, 
and upon Good Conſideration, to the Diſturbance of the Purchaſer, 
&c. ſhall forfeit One ar Value of the Lands, &c. Provided, T hat 
Conveyances made upon Good Conſideration and Bona Fide all be 
Good, notwithſtanding this Act. 


3 Rep. $3. Note, * The Conveyance is not made void againſt All, but only 
againſt Thoſe who-afterwards come to the Land Bond Fide, and 
upon Good Conſideration. Both Bona Fides and a Good Conſidera- 
tion are requiſite to bring it within the Proviſo. For in a Deed a 
Conſideration may be Good, and the Deed not made Bond Fide; be- 
cauſe the Deed may be Fraudulent, and accompanied with a Truſt. 
The Conſideration of Nature and Blood is a Good Confidcration; but 
not ſuch a Good or valuable Conſideration, as Money, G, which is 
intended in the Statute. The Statute means Money paid, or other 
Good Conſideration given. [See Of Conſideration concerning the 
Premiſſes in Deeds, re.) The Conveyance being void, it is not 

! 5 Rep. 60, Material whether the Purchaſer had Y Notice of the Fraudulent Con- 


veyance, or not, For Notice cannot make that Good which was void 
as to him. Again, 


By the ſaid Statute, f Lands are firſt convey d with Clauſe or 

35 Rep. 82, Condition of * Revocation, &c. and are afterwards fold or changed 

8 for Money, or other Good Conſideration paid or given before the firſt 

Conveyance is Revoked, according to the Power reſerved, ſuch firſt 

Conveyance ſhall be void againſt the Purchaſer, and all others claim- 

ing under him. Howbeit, No lawful Mortgage made Bona Fide 

without Fraud ſhall be impeach'd by this Mt. [See further in the 

ſaid Act concerning the Entry of Sratute-Merchant and Staple, in the 

Office of the Clerk of the Recognizances, elſe to be void againſt the 

Purchaſer of Lands chargeable therewith, Gc. And ſee of Statute- 
Merchant and Staple, and Of Recognizances, infra.] 

By the 29 Car, 2. chap. 3. Judgments as againſt Purchaſers Bona 
Fide for valuable Confideration, ſhall be Judgments only ſrom the 
Signing and Entry of the Month and Tear os the Paper of Re- 
cord. And no Recognizances ſhall bind Lands in the Hands of Pur- 
chaſers Bona Fide, and for valuable Conſideration, but from the Time 
of the Enrollment of the Day, the Month and Tear in the Margin 
of the Roll. And no Mrit of Execution hall bind the Property of 
Goods, but from the Time of its Delivery to the Sheriff, &c. | Seè the 
4 & 5 V. & M. chap. 20. An Act for the better Diſcovery of Judg- 
ments in the Courts at Weſtminſter. And ſee Of Judgment and Exe- 
cution, Book 4. chap. 4.]| | 

By the faid Statute, No Action ſhall be brought to Charge any Per- 

| fon upon any Contract, or Sale of Lands, Tenements or Heredita- 
ments, or any Intereſt in or Concerning the ſame, unleſs the Agreement 

be in Writing, ſigued by the Party to be charged therewith, or by ſome 
other Perſon by him lawfully Authoriſed. 

See the 3& 4IV.& M. chap. 14. For Relief of Creditors againſt 


Fraudulent Deo1iſes. 


8 5 

And the 4 & 5 W.& M. chap. 16. An Act to prevent Frauds by 
Clandeſtine Mortgages. Alſo the 9 Aun. chap. 14. Concerning Mort- 
gages obtained by Gaming. 
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75 By the 10 Ann. chap. 22. Frandnlent Cooveyances made to Onali- 19 
1 , fy one to Vote for Kuights of the Shire, ſball be taken as Free and | 
Abſolute againſt the Perſons who executed the ſame. f 
See the Statute Againſt * Uſury 12 Ann. chap. 16, 2 5 Rep. 69, 
ET 70. 


Note, That Purchaſers without Notice of Incumbrances are Fa- 


voured 5 the Chancery. [See Of Fftates upon Conditions, ante, 
chap. 1. 


2. How one may Purchaſe or Convey. 
All Purchaſes or Conveyances of Lands Regularly muſt be by 
Deed. | Sec 29 Car. 2. chap. 3.] 
Ab Deed (Fadtum) in the Underſtanding of the Common Law is l 
an Inſtrument written in Parchment or Paper, comprehending a Con- 9 
tract betwixt Party and Party. Ten Things are neceſſarily Incident to 1 
it. 1. Vriting in any Hand or Language, ſo that it be Legible. 11 
2. Parchment or Paper; not upon Leather, Cloth, &c. 3. A Perſon 
able to Contract. 4. By a ſufficient Name. 5. A Perſon able to be 
Contracted with. 6. By a ſufficient Name. 7. A Thing to be Con- 
tracted for. 8. Apt Vords required by Law. 9. Sealing. 10. A De- 
livery. | 
Of Deeds, ſome Concern the Realty, ſome the Perſonalty, and 
ſome are Mixt. Again, Deeds are [ndented or Poll. 1. An © u- 1 Iuſt. 35. b. 
denture (iuſtar Dentium) is a Writing containing a Conveyance be- "oY 
tween Two or more Indented or Cut unevenly, or in and out, on 5 Rep. 20. 
the Top or Side, anſwerable to another Writing that likewiſe Com- | 
prehendeth the ſelf ſame Words. It uſually begins thus, T his Inden- 
ture, &c. But if a Deed begins, T his Indentiire, and is not Indent- 
ed, it is no Indenture, but It may work as a Deed-Poll. Yet if the 
Deed is actually Indented, and there are no Words importing an In- 46 
denture in the Deed, it is an Indenture in Law. This Indenture ma | | —_— | 
be 4 Bipartite, where there are Two Parts and Parties to the Deed ; 22 * 
Tripartite, where there are Three Parts and Parties; Ouadripartite, . 9 
Quiuquepartite, &c. All which muſt be Indented alike, and then they | 
make but © One Deed in Law; every Part of the Indenture being of © Lit. 370, 
as Great Force and Effect as all the Parts together. It may be made gig. . FM 
in the Firft or Third Perſon. And tho' the Feoffor, Donor or LefF- 230. b. ao 
ſor only Seals the Part of the Indenture running in the third Perſon | 
belonging to the Feoffee, Donee or Leſſee, the Indenture is Good. ny 
For if the Feoffee, Donee or Leſlee, never Sealeth the Counterpart | 
belonging to the Feoffor, 5c. he has an Intereſt in the Eſtate; being 10 
made Party to the Decd in the Beginning. But if the Indenture is ill 
made in the f Firſt Perſon, mention muſt be made in the Ded, That * Li. JEM 1 
the Feoffee, c. hath put his Seal, and He muſt put his Seal accord- * : 
ingly to make himſelf Party to the Deed. For He is not Party to 

the Decd (being made in the Firſt Perſon) but only by the Claufe 

that He hath put his Seal thereunto. That Part which the Feoffor, 

Grantor, or Leſſor Seals, is called the Original, and the Reſt are ſaid 

to be Cornterparts; tho' now of late it is thought more proper to 
make all the Parts Originals, and to be Scaled as ſuch by ail Parties. 4 55. : 
Otherwiſe, if the Original and Counterpart Diſagree, you muſt judge £3. b- 25k a, 
by the Original. In Deeds Indented all Parties are 8 Eſtopped (or & b. 

| Con- * Rep 53 54 
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Concluded) to ſay againſt any Thing contained in it. It Eſtops a 
Leſſee to plead that the Leſſor had nothing in the Land. But 1 
an Intereſt paſſes from the Party, there can be no Eſtoppel againſt 
Him. Laſtiy, No Bond, Covenant or Grant can be made Jo or 
b 2 Inſt. 63. With any that is not Party to the Deed, b if the Indenture is Reci- 
procal between Parties of the one Side and Parties of the other; other- 
wiſe, if it is not Reciprocal, or, made between Parties, as when the 
Deed begins, To all Chriſtian People, &c. Know all Men by theſe 
i 1Tnſt.229.a. Preſents, &c. without a Between, &c. 2. A Deed i Poll fo cal- 
led, becauſe it is cut even, or Polled) is that Writing which is plain 
without any Indenting. Every Deed that is pleaded ſhall be intend- 
ed to be a Deed-Poll ; unleſs it is alledged to be Indented. A Deed- 
Poll is properly Single, and but of one Part, and is intended for the 
Uſe of the Feoffee, Grantee or Leſſee. It commonly begins thus, 
5 To all People to whom theſe Preſents ſhall come, &c. or Know all 
Ind.. b Men by theſe Preſents, &c. In this Deed- Poll a Leſſee is k not E- 
ſtopped or Concluded to plead, That the Leſſor had nothing at the 
Time of the Leaſe made. For the Leſſor only puts His Seal to it, 
and Dclivers it only as His Act. 
1 Inſt. 3. IA Charter doth touch the Inheritance, but a Deed doth not, un- 
a. & b. 171. b. Jeſs it hath ſome other Addition. 
Where a Feoffor conveys away all his Eſtate in the Land abſolute- 
ly, and is not bound to Warrant the Land, or Defend the Title; but 
x 4 Feoffee is to Defend the Land at his Peril, the Feoffee ſhall have 
ep., all the m Deeds and Evidences as Incidents to the Land, altho they 
Int C be not granted to Him by expreſs Words; for the Feoffor cannot 
2 Roll. Abr. reap any Benefit by them. But if the Feoffor warrants the Land, 
39» 31 there without expreſs Grant the Feoffee ſhall not have any Deeds 
which do Comprehend Warranty, but the Feoffor ſhall have all the 
Evidences which are requiſite to Defend the Title of the Land. The 
Feoffee muſt Truſt to His Warranty; and have only ſuch Evidences 
which do Concern the Poſſeſſion, and not the Title of the Land, as 
Court-Rolls, &c. as Incidents to the Poſſeſſion. So if a Man makes 
a Feoftment with Warranty and Dieth, the Heir of the Feoffor ſhall 
have all Deeds and Evidences which the Feoffor himſelf might De- 
tain. All this is to be underſtood where there is no expreſs Grant of 
the Deeds and Evidences. | 
3. Whatare the ſeveral Formal Parts of a Deed of Conveyance ? 
Deeds by which Lands, Gc. paſs, have uſually Theſe Several and 
Formal Parts, (vig.) The Premiſſes, Habendum, Tenendum, Redden- 
dum, the Clauſe of Warranty, Covenants, Conditions, Date and 
Sealing. But to make It a Deed, 'There muſt be a Delivery of it. 
[See igfra.] 
* 1Inf. C a. 1. Then Premiſſes ſet forth the proper Names of the Feoffor and 
Noy's Max. Feoffee, Donor and Donee, Leſſor and Leſſee, with a Deſcription of 
5» 133" what Parih and Chunty, with their Addition or Quality, as Eſquire, 


Gentleman, Teoman, &c. and Comprehends the Certainty of the 


Lands or Tenements to be convey'd, either by expreſs Words, or b 

Implication, with the Conſideration of the Conveyance. The Comſi- 
deration is the Motive or Cauſe of the Contract. As in Conſideration 
of Natural Love and Aﬀection, for Settlement in the Stock or Blood, 
for Money paid or ſecured to be paid, for Payment of Debts, for 


| 3Rep-33 Marriage already had or to be had, (5c. 2 There is a Good Con- 
1h I ſideration, 
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ſideration, and a /aluable Conſideration. Natural Love and Affecti- 
on is a Good Conſideration, but not a Palrable Conſideration, as Mo- 
ney. Marriage, Ge. There is no Conſideration ſo much reſpected in 
Law, as the Conſideration of Marriage, in reſpect of Alliance and 
Poſterity. [See Who may Purchaſe, ſupra and Of Covenants 20 
ſtand ſeiſed to Uſes, and Of Bargain and Sale, infra.) The Premiſ- 
ſes alſo ſet forth the Exceptions, if there is any Occaſion ; as Ex- 
cepting all Timber-Trees, &c. which muſt be a P Particular out of a 
General, as Timber-Trecs out of a Grant of Lands, a Room out of 
an Houſe, an Acre out of a Manor; and not a Part of what is 
Granted, as One Acre out of Twenty, the Services out of a Ma- 
nor, &c. But this may be done by Covenant. 

In many Deeds alſo there may be an Gccafion of a Recital of Part 
of antient or former Deeds in the Premiſles ; but chiefly upon Aſſign- 
ments of Leaſes and Mortgages. Yet a Recital is not 4 Concluſive, 
becauſe it is no direct Aſſirmation. By feigned Recitals in a true Deed, 
Men might make what Titles they pleaſe, ſince falſe Recitals are 
not puniſhable. | | 

2. The Office of the Habendum (To have) is to Name again the 
Feoffee, &. and to expreſs the Certainty of the Eſtate which the 
Party is to have, for what Time, and to what Uſe. And it ſome- 
times Qualifies the Eſtato, fo that the General Huplication of the 
Eſtate, which by Cuiltruction of Law paſſes in the Premiſles by the 
Haber:dum may be Controll'd ; but not if the Eſtate is Expreſſed in 
the Premiſſes. As if a Man by Deed es Lands by the Premiſſes to 
One and His Hcuirs, Habeudiiu to Him tor Life; this Habendum is 
void, becauſe Repugnant to what is cxvrelled; not if the Habendum 
had been to the Heirs of His Body. But if the Eſtate had only been 
Implied in the Premiſſes, as if A. grants a Rent to B. generally iu the 


Premiſſes, the fame by Implication and Conſtruction of Law is an 


Eſtate for Life; yet an Habendum for Years is Good, and ſhall Qua- 


lify the Generality and Implication of Law in the Premiſſes. It is re- 


quired of the Habendum to compriſe and include the Premiſſes; and 
it muſt be conſiſtent with that which was there expreſled. If it is not, 


the precedent Eſtate given by the Premiſſes ſhall ſtand, and the Eſtate 


by the Habendum ſhall be void. Note therefore, the Difference be- 
twixt an Eſtate Implied in the Premiſſes, and an Eſtate therein Ex- 
preſſed. An Habendum alſo may ſometimes Explain the Premiſſes 
to prevent Wrong, and ſometiwes Eularge the Premiſſes; as if a 


Man giveth Lands in the Premiſſes to One, and the Heirs of his Bo- 
dy, Habendum to Him and His Heirs, he hath an Eſtate-tail and a 
Fee · ſimple-Expectant. For when the Deed at firſt doth contain 
ſpecial Words, and afterwards concludes in General Wotds ; Both 


Words, as well General or Special, ſhall ſtand. 
3- The Tenendum (To Hold) at this Day, where the Fee-ſimple 
paſſeth, muſt be of the Chief Lord of the Fee, by the ſame Cuſtoms 


and Services as the Feoffor held. For ſince the Statute of the 502, 505. 
18 Ed. 1. (Entituled, Owuia Emptores Terrarum, and Expounded 
2 Inſt. 66, 67, 500, &c.) no One can convey Lands in Fee to FRO 

Gg 8 


» — 


P Exceptio ſemper ultimo Ponenda eſt. Regiſt. 1. 9 Rep. 53. 
Ex verbo Generali Aliquid Excifitur. 1 Inf. 47. a. 


o 1 Inſt. 4). a. 


2 Cro. 296, 
43 7. 


75. 

2 Lev. 108, 
109, 

r Plowd. 
152, 160, 
161. 


299. a. 
Noy's Max. 


54, 150. 


Plowd. 161. 
8 Rep. 154. 
1 Inſt. 299. a 


t 1 Inſt. 6, a. 
2 Inſt. 66, 
67, 400, 501, 
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of himſelf, except the King. Before the Statute the Tencudum was S 
uſually from the Feoffor and His Heirs, and not of the Chicf Lord | 
of the Fee; whereby Lords loſt their Eſchcats, Forfeitures, +. 
This Statute therefore docs not extend to a Gift in Tail; for the | 
Donce ſhall hold of the Donor. [Sec Of Frankalmoign, chap. Wit © 
ante, OP: 
„ Ind 1%. 4. The" Reddendnm is that Clauſe in the Deed which Reſerceth 
142. b. or Provideth ſome New Thing to the Grantor, &c. as Rent, Suit, or 
143. a. Service, Oc. and is uſually made by the Words Yiclding, Paying, 
*11nft, 47.9, Doing, Reſerving, Finding, Gc. An * Exception is always of Part 
of the Thing granted in General, and of a Thing in Being. [See Of 
the Premifſes, antea.] But a Reſervation is always of a Thing not 
in Being, and is newly created out of the Lands or Tenements De- 
miſed ; tho' Exception and Reſervation are ſometimes uſed promiſ- 


%. & \ 1 


5 Toft cuouſly. The Leſſor cannot Reſerve to any other but Y Himſelf; 
VET but ſome do hold, That it is otherwiſe. in the Caſe of the King. 
* 1 Inf, Neither can He Reſerve to Himſelf 2 Parcel of the annual Profits 


cube themſelves, as to Reſerve the Veſture or Herbage of the Land, Gc. 
for that would be Repugnant to the Grant. 
| If a Man in the Month of February makes a Leaſe for Years, Re- 
5 ſerving an Yearly Rent payable at Michaclmas and Lady-day du- 
- 11rft, ring the Term; the Law (in this Caſe of a Reſervation) will “ Mar- 
277. K ſhal the Words that the Grant may take Effect, that the Rent may 
be paid Yearly during the Term, (gig. ) at Lady day and Michaet- - 
mas. |Sce Payment of Rent, chap. 2. ſupra. ug: 
Antiently the Reſervations were for the moſt Part in Victuals; as ef 
Corn, Fleſh, Fiſh, &c. But about the Reign of H. 1. the Reſervation ; 
of Victuals was changed into Ready Money. | 
The Proper Place for a Reſervation is after the Limitation of all 8 
the Eſtates. 4 
Next to the Reddendium the Re-entry, Nomine Pang, and Clauſe 
of Diſtreſs may be inſerted in the Deed. | | 


v 1 Inſt. 5. DA arrauty is a Covenant Real annexed to Lands or 'Tene- 
ge ments, whereby the Bargainor or Seller, (5c. and his Heirs are bound 
to warrant and ſecure the ſame to the Bargainee or Buyer, &c. and 
His Heirs, and that they ſhall quietly Hold and Enjoy the ſame, and ? 
either upon Voucher, or by Judgment in a Writ of J/arrantia Charts, } 
to yield Other Lands and Tenements to the Value of Thoſe that { 
ſhall be Evicted by a former Title. Warranties are favoured in q 
Lit. 233. Law, being Part of a Man's Aſſurance. The Word © JVarrantizo \ 
1 I0G (or [/arrant in Eugliſ) maketh the Warranty, and is the Cauſe of i 
384. a. it; and it cannot be expreſſed by any other Word, as Defendo, c. P 
Rep. So. But this is to be underſtood of a Warranty annexed to a Freehold or k 
Inheritance, Corporeal or Tncorporeal. Tho' it is not Expreſſed to - 
whom the Warranty ſhall Extend, yet the Law gives the Benefit of t) 
it to the Feoffee. Ihe Feoftor may by expreſs Words warrant rhe f 
Land for the Life of the Feoffee or of the Feoffor. But the Reco- H 
very in Value thall be in Fee. The Words Grant, Demiſe, &c. do tl 
make a Warranty in Law, if ſpoken of Chattels Real. But Promiſes in 
or Contracts annex2d to Chattels Real or Perſonal are not included gi 
gh, 7 7 0 „in the aforeſaid Definition. A Marrauty which is a Covenant Real D 
-65.1. 384.b, bindeth to yield Lands in 4 Recompence. A Covenant annexed to ta 
3354 389.2. Land yicldeth only Damages. And tho' by the Civil Law every One 
| 5 | | 15 
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is bound to Warrant the Thing He ſells, tho' there be no expreſs 
Warranty, yet by the Common Law He is not bound, unleſs there 

be a Warranty in Deed at the Time of the Sale, or in Law. [See 

Action of Deceit, Bool 4. chap. 4. 

Of Warranties aunexed to Frecholds and Inheritances ſome gie 
Warranties in Deed, ſome in Law. 1, A Warranty in © Deed is . , 1, 
an expreſs Warranty by the Word Varrauti ao. 2. Warranties in Lato 384 a. 
are Thoſe which are Created by other Words, as Hedi, &c. is a 33% * 
Warranty in Law to the Feoffee and his Heirs during the Life of the rag 38 
Fcoffor, but not in the King's Caſe. They are called Warrantics in 4 Rep. 87. 
Law, becauſe in Judgment of Law 'They amount to a Warranty 
without the Word J/arrantizo. | See the 4 Fd. 1. chap. 6.) Alto 
this Word Exchange implies a Warranty in Law, even in the Caſe of 
the King. Warranty in Law and Aſſets in ſome Caſes are a good Bar, 

It binds the Heirs of Him that made it, in many Caſes, tho'not na- 
med; which an Expreſs Warranty cannot. [See Of Maus Tit. Co- 


venant, infra.] So a Warranty in Law may be by Will“ But an Ex- 


preſs Warranty cannot be created by Will. 


Again, Warranties are either General, (viz.) by One and His 


Heirs to Another and his Heirs ; or Particular and reſtrain'd to a ccr- 
tain Perſon. | 


_ Warranties alſo arc * Lineal, Collateral, or Commencing by Diſ- Lit. 697, 
ſeiſiu. 1. Lineal Warranty is a Covenant Real; where a Man (ei- 793: 


| | : k ; Inſt. 370. 
ther as Owner, or that might have inherited the Land, and from * * 


whom his Heir Lineal or Collateral might by Poſſibility have claim'd 384 b. 

as Heir) bindeth Himſelf and His Heirs by His Decd to Warranty * 
and Dieth, and the Warranty doth Deſcend to the Heir. He mult 

bind His Heirs, otherwiſe the Heirs are not bound. And the Reaſon 

why this is called Lineal Warranty is not becauſe that muſt deſcend 

upon the Lineal Heir, but becauſe if there had been no ſuch Deed of 
Alienation with Warranty, the Right of the Tenements, and the 

very Lands had Deſcended to the Heir of Him that made the War- 

ranty either Lineally or Collaterally. g Lineal Warranty doth Bind s Lit. 511. 
the Right of a Fec- ſimple. It doth not bind the Right of an Eſtate- 712. 

tail; for that is Reſtrain'd by J/eftar. 2. or the 13 Ed. 1. De Donis oat S 
Conditionalibus. But a Lineal Warranty and Aſſets is a Bar of the 

Right in Tail, and is not reſtrain'd by the ſaid Act. h Aſſets ſignify » 1 Inft. 
here ſufficient by Deſcent, or Lands of equal Value at leaſt by De- 37% Þ- 
ſcent, not by Purchaſe or Gift. It muſt alſo be Aſſets in Fec- ſimple, 

and deſcend to the Heir of the ſame Anceſtor that made the Warranty. 
Warranty Lineal or Collateral deſcendeth always to the Heir at 

i Common Law, and bindeth the Heir. But the Iſſue cannot be Lit 718, 


Bound by expreſs Warranty if the Anceſtor is not Bound in his HINGES 
L Life-time, Therefore an Expreſs Warranty by Vell cannot bind. 376-« 


2. | Collateral Warranty is where the Party upon whom the Warran- NE 5 
ty deſcendeth, cannot convey the Title which He hath in the Land 1 Inſt. 386. a. 
from him that was the Maker of the Warranty, or ſhew that he is 8 
His Heir, inaſmuch as He that maketh the Warranty is Collateral to 3 5 tvs 
the Title of the Tenements. Thus for an Example; ® If Tenant Noy's Max. 
in Tail diſcontinues the Tail, (7. e. Alienates the Lands, and thereby ing 4 
gives away the Poſleſſion,) [See Book 4. chap. 3.] and hath Iſſue and = Lit. 509. 
Dieth, and the Uncle of the Iſſue, having no Right to the Land en- 1 11ſt. 373-4 


tailed, Relcaſes to the Diſcontinuce (or to Him to whom the Poſ- 3'* b. 
G8 2 ſeſſion 
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vInſt. 374. b. 


392. A. 


* 10 Rep. 
96, 97. 


F Noy's Max. 
83. 


702. 
1 Inſt. 366. b. 
367. a. 369. b. 


r 1 Inft, 
371. a. & b. 


firſt Day of 


ſeſſion is given away) with Warranty, and Dieth without Iflue, this 
is a Collateral Warranty to the Iſſue in Tail, and bindeth his Right 
without Aſſets; becauſe the Warranty Deſcendeth upon the Iflue, 
that cannot make Title to the Entail from his Uncle. This was ſuf. 
fered becauſe the Law preſumed, That the Uncle would not diſinherit 
the Lawful Heir of his own Blood without a Recompence ſome other 

Vay. Collateral Warranty binds the Right of an Eſtate in Fee or 
Tail with or without Aſſets; for it is not * Reſtrained by the 13 
Ed. 1. De Donis Conditionalibus, tho' a Lineal Warranty without 
Aſſets is reftrained, as. aforeſaid. But, 


By the 4 42 Ann. chap. 16. All Collateral Marramties (ſince the 

rinity Term 1705) of Lands, &c. by any Anceſtor, 
who has no Eftate of Inheritance in Poſſeſſion of the ſame, ſhall be 
void againſt the Heir. 


It is a Maxim in Law, That no Warranty ſhall extend to bar any 
Eſtate of Freehold or Inheritance which is i efſe in Poſſeſſion, Re- 
verſion or Remainder (and not Diſplaced and put to a Right) before 
or at the Time of the Warranty made, tho' atterwards at the Time 
of the Deſcent of the Warranty the Eſtate of Frechold or Inheritance 
is deveſted and diſplaced. | 

3. Warranty by P Diſſciſiz is where one, that hath no Right to 
enter upon the Freehold of another, entereth and conveyeth it away 
with Warranty. 4 It is called a Warranty that Commenceth by 
Difſeiſin, becauſe Regularly the Conveyance, whereunto the War- 
renty is annexed, doth work a Diſſeiſin. As when Leſſee for Years 
or at Will, or Tenant by Elegit, by Statute-Merchant, or by Sta- 
tute-Staple, makes a Feoffment with Warranty, Gc. Or if one en- 
ters into Lands to which He has no Title, and preſently makes a Fe- 
offment with Warranty. This Warranty Commences by Diſſeiſin. 
But it barreth not. {Sec Of a Di ſſeiſin, chap. 4. poſt.] 

r Warranty may be annexed to any Conveyance of Lands, 'Tene- 
ments, or Hereditaments, as upon Fines, Feoffments, Gifts, &c. Re- 
leaſes and Confirmations, made to the Tenant of the Land, tho' He 
that makes the Releaſe or Confirmation hath no Right to the Land, 


G'c. But 


By the 4 & 5 Ann. chap. 16. All Narranties ſiuce the firſt Day of 
Trinity Term, A. D. 1705, by Tenant for Life of Lands, 2 
ments or Hereditaments, the ſame Deſcending to any Perſon in Re- 


erfion or Remainder, ſball be void. | See the Statute of Glouceſter, 


6 Ed. 1. chap. 3. and the Expoſition thereof, 1 Tnft. 365. a. & b. 
366, a. 13 Ed. 1. chap. 2. 11 H. 7. chap. 20. 


Warranties are Pleadable only to Real Actions, as. in Recoveries, 
&. [Sec Of Actions, Book 4. chap. 4. 

6. A Covenant is an Agreement made by Deed in Writing by the 
Conſent of two or more to Do or not to Do. The. Words of Cove- 
nanting are, do Covenant, Grant, Promiſe and Agree, &c. tho' there 
needs no great Exactneſs in the Words, to make a Covenant. ¶ See the 
6 Ann. chap. 35.) For if Words of Condition and Words of Cove- 


2ant are coupled together in the ſame Sentence, as Provided my 
1 | | and 


* v But where there is an Expreſs Covenant in Decd for quiet Enjoy- 


Ch. 3. Laws of England. +. 


— 


5 * — —— 


and it is Covernnted, &c. in ſuch Cale the Words may be conſtrucd * 2 Int. 
to make a Condition and a Covenant too. * 1 Tv 

© A Covenant is either Fxpreſs in the Deed, or Implicd by Law. 72: " +S 
By the Words Demiſe and Crant, the Law doth Inply and Iutend * 88. 
on the Leſſor's Patt that the Leflce ſhall quietly Enjoy againſt all I 
Incumbrances during the Life of the Leſſor. And this Covenant in 
Law created by ſuch Words ſhall go to the Affignce of the Term. 

" 4 Rep. 80. 
ment, the Huplicd Covenant ſhall be governed by it. An Fxpreſs 
Covenant is either Real, whereby a Man obligeth Himſelf to paſs 
Lands, to Levy a Fine, (5c. or Perſonal, where a Man Covenants 
with another to build Him a Houſe, to allow Timber, &c. A Co- 
venant alſo may be in the Affirmative or Negative, Executed, i. e. 
already Done, or Executory, i. e. to be Done hereafter, 

x Covenants may extend to Aus in Deed, or J/jjgns in Law. Plowd.: $4. 
An Aſſignee in Deed is a Perſon appointed; as when the Leſſee of a 5 Rep. 16, 
Term Aſſigns the ſame to Another. An Affignee in Law is He whom N. 5%. 
the Law makes; as an Executor is ſuch an Afignce to the Teſtator, 915, 916. 
and Adminiſtrator to an Inteſtate. And Note, That when a Cove- * Cro. 5. 
nant doth extend to a Thing in Being, Parcel of the Demiſe, the Co- 4 uh 125, 
venant ſhall go with the Land, and ſhall bind the Aſſignee, tho' He 
is not named or bound by Expreſs Words; as to Repoir the 
Houſe, Gc. But if the Covenant doth Concert a Thing which 
was not in Being at the Time of the Demiſe made; the Cove— 
nantor, His Executors or Adminiſtrators ſhall be bound; but an 
Aſſignee ſhall not be bound; as to make a New Wall, Gc. upon 
Part of the Land Demiſcd. For the Law will not annex the 
Covenant to a Thing that hath no Being. But if a Leſſoc doth 
Covenant for Himſelf and Aſſigns in Expreſs Words, it is otherwiſe; 
becauſe the Aſſignee ſhall have the Benefit of it. Yet tho the Cove- 
nant is Expreſs for One and his Aſſigns, if the Thing to be done doth 
not Concern the Thing Demiſed, there the Aſſignee ſhall not be 
charged; as if the Leſſee Covenants for Himſelf and His Aſſigns to 
build a Houſe upon other Land of the Leſſor, which is no Parcel of 
the Land Demiſed; or to pay a Collateral Sum to the Leſſor, or to 
a Stranger, (5c. So if in a Demiſe of Sheep or other Perſonal Things, 
the Leſſee Covenants for Him and His Aſſigns to deliver them up at 
the End of the Term, and the Leſſee Aſſigns them over; the Aſſignee 
ſhall not be bound; For it is but a Perſonal Contract. [See more in 
Spencer's Caſe, 5 Rep. 16. JVhere the Aſſignee ſhall be bound without 
naming Him, and where not; and where He ſhall not be bound, tho 
Hz is expreſly named, &c. | | | 

The Executors and Adminiſtrators of Aſſigns, and the Heirs of r 5 Rep. 17. 
Aſſigns, and Aſſigns of Aſſigns, and Aſſigns of Heirs are within this! 12 * b. 
Word Aſſigns. [See Of a Depuiy, Title Office, chap. 2. ſupra, and MAE 
See of an Aſſizrment, infra.) | 

2 There are ſome Covenants, of which none ſhall have Advantage * 1 Roll. Abr. 
but the Party and His Heirs. Covenants of Inheritance ſhall deſcend 5, 


- f . Danv. Abr. 
to the Heir, (.) ſuch as are Knit to the Eſtate; otherwiſe of Co- zz. 
venants in Groſs, which go to the Exccutors, Gc. 3 

| Cove- 


2 


Qui ſentit Commodum ſentire Debet & Onus. 5 Rep. 24. 2 Inſt. 489. 
Qui ſentit Onus, ſentire Debet & Commodum 1 Rep. 99. | 


. 
: - 
: 


A „Nun -. 
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b 4 Rep. $0, 
Noy. Max. 


Covenants made by Decd ® Poll are as Effectuui as thoſe made by 
Deed Indented, if the Party hath the Deed to ſhew. 

A Bond for Performance of Covenants is 'Termed a Collateral AC 
ſurance. It is the beſt Way always to take a Bond for Performance 
of Covenants with a Penalty: (For if you ſue upon the Bond at 
Common Law, the Jury-zxft find the Penalty. But if you ſuc upon 
the Covenant, the Damages are left to the Jury.) But then the Par- 
ty, when He ſues upon the Bond at Common Law, ought to take 
Care that He does not Levy much more than His Damage and Cofts, 
for fear of a Bill in Equity for Relief. The Defendant alſo may be 
forc'd to give Special Bail if the Penalty is above 10 J. But this is ac- 
cording to the Diſcretion of the Court. Of late a Covenant with a 
Penalty, is uſually inſerted in the Body of the Deed, to ſave the 
Charge of Stamp'd Paper upon a Bond. Þ If the Condition of the 
Bond 1s to Perform all the Covenants in an Indenture, Covenants in 
Law, as well as Covenants in Deed are included, [Sce 8 G 9 V. z. 
chap. 10. and of Action of Covenant, Book 4. chap. 1.] 

There may be Articles of Agreement or Covenants framed ac- 


_ cording to the Caſe, by Mutual and Reciprocal Covenants, only to 


e Plowd.287. 
1 Inſt. 36. a. 


d 5 Rep. 21. 


© 5 Rep. 26, 


f 1 Inft. 
201. a. 


be performed by the Parties, and this is Good, if in Writing and Seal'd 
and Delivered by the Parties, without the other formal Parts of the 
Decd. 
[ See the 32 H. 8. chap. 34. Concerning Grantees of Reverſicns to 
take Advantages of Covenants to be performed by Leflees, &c. See 
lo D Anverss Abridgment, Title Covenant.| 


RULES Concerning COVENANTS. 


. 


[ F a Covenant is Unlawful in the Subſtance thereof, or impoſſible, 
it is void. | 

If no Time is limited for Doing of a Thing, it ſhall be done in 
Reaſonable Time. 

© A Covenant is moſt ſtrongly to be taken againſt the Covenantor, 
and moſt in Advantage of the Covenantee. 

d Where One by his own Act diſables himſelf to perform a Cove- 
nant, it is a Breach of it. 

Every Contract or Agreement ought to be Diſſolved by Matter of 
as high a Nature as it was made. | 

7. * A Condition 1s the * ee of the Execution of an Act until 
ſomething is Performed, which may be and which may not be. A 
Condition annexed to f Real Eſtates is a Quality annexed by him that 
hath Eſtate, Intereſt or Right to the ſame, whereby the Eſtate 
Granted may be Defeated, Enlarged, or Created upon an uncertain 
Event; as hath been before Obſerved. [See Of Eftates upon Cbndi- 


tion, ante, chap. 1.) 
1 — A Con- 


m—. 


6 


* Nihil tam Conveniens eſt Naturali equitati, unumquodque Diſſolvi eo Ligamine 


uo Ligatum eſt. 2 Rep. 53. 5 Rep. 26. 6 Rep. 43. 4 Inſt 28, 122. 
754 Conditio eſt cum quid in Caſum Incertum, qui poteſt rengere ad Efſe aut non Fg, 


confertur. 1 Inſt. 201. a. 


— 2 


<— 


Oh. 3. I gau of England. 


A Condition is cither in Deed or in Low, 

1. Conditions in Decd may be expreſſed bye theſe Words, (278.) 
Upon Condition, Provided, So that, &c. But theſe Words, To the 
Intent, To pay, To the Eft, &c. are no Words of Condition in Fe- 
offments and Grants in the Caſe of a Common Perſon. But in the 
Caſe of the Ki ſuch Words do create a Condition; and ſo it is in 
Caſe of a Will. And for avoiding a Leaſe for ears, Preciſe Words 
of Condition are not fo ſtrictly required, as in the Cafe of Freehold ; 
for a Leaſe for Years is but a Contract, Which if under Three Years 
may begin by Words, and be diflolved by Words, [See 29 Car. 2. 
chap. 3.] Therefore if One makes a Leaſe for Years, eſpecially by 
Deed ; in which there is a Clauſe, That the Lefſce all do ſuch an 
Act upon Pain of Forfeiture of the ſaid Term, or the like, Theſc 
Words amount to a Condition. 

Again, of Conditions in Deed, ſome arc in the ® {firmative and 
ſome in the Negative, and ſome in the Afhrmative which imply a 
N-gative, as Behind and Unpaid imply a Nozm-payment. A Condi- 
tion, That the Tenant in Tail, ? zor his Heirs, thall zor Alien, &c. 
is a double Negative; and yet it ſhall not be Conſtrued to be an At- 
firmative. For in Law Grammatical Conſtruction is not always to be 


s Lit. 328, 
. 

8 Nep. 44. 
10 Rep. 42. 
1 Init. 204. a. 
236. b. 


b 1 Inſt. 
201. a. & b. 


i Lit. 362. 
1 Init. 291. 


a. & b. 223. b. 


followed. Some Conditions make the Eſtate whereunto they are 


annexed Foidable by Entry or Claim, and ſome make the Eſtate 
void ipſo facto, without Entry or Claim. * Provided always, and 
it is Covenanted, &c. is a Condition by Force of the Proviſo, and a 
Covenant by Force of the other Words, Yet ſometimes a: Proviſo ſhall 
amount to a Covenant, and ſometimes it ſhall be taken for a Limi- 
tation or Qyalification, ſometimes for an Exception, Reſernation and 


Explanation. IA Proviſo makes a Condition if it does not depend 


upon another Sentence, and if the Prociſo is the Word of the Feot- 
for, Donor, Leſſor, Oc. and if it is Compulſory to enforce the Feof- 
fee, Donce, Leſſee, Gc. to do an Act. Otherwiſe it may be a Cove- 
nant. A Proviſo that would take away the whole Effect of a Grant 
is void; and fo is a Propiſo that is Repugnant to the Expreſs Words 
of the Grant. And if a Proviſo is Good at firſt, and afterwards it hap- 
ns that there is no other Remedy, but that. which was reſtrain'd, 
it ſhall be had notwithſtandiag the Reſtraint. m A Limitation or 
Onalification is by ſuch Words, as Durante Vita, Durante Fiduitate, 
Dum fola & caſta Vixerit, Dummodo, Onamdir, Moucc, Onouſque, 
Uiqne ad tam Din, &c. and are improperly called Conditions. For 
a Limitation ſhall always determine an Eſtate without Entry, or 
Claim, which a Condition doth not. Then Caſe is the Conſidera- 
tion of the Grant, which ſometimes amounts to a Condition, and 
ſometimes not. Pro (as in the Grant of an Annuity, pro Chnſilio, 
&c.) ſhewing the Cauſe of the Grant, amounteth to a Condition. 
But in a Feoftment or Leaſe for Life, Pro Conſilio, &c. is the Conſi- 
dcration, and docs not amount to a Condition ; and the Reaſon of the 
Difference is, becauſe the State of the Land is Executed, and the An- 

nuity Executory; or to be Executed hereafter. 
Conditions in Deed may be ſubdivided into Conditions ® Prece- 
dent which muſt be Performed before the Eſtate can take Eftect, 
and 


at. 


n 


Conditio Adimpleri delet priiſpuam ſequatur Tffectus. 1 Inſt. 201, 8. 


k 2 Rep. 52. 
1 Inlt. 203. b. 
1 Vcntr. 200, 
202, 203. 

3 Cro. 128, 
129. 

12 Rep. 70, 


1 
1 Inſt. 146. 
a. & b. 


m 10 Rep. 
41, 42. 

1 Inſt. 204. a. 
234. b. 

235. a. 


5 Rep. 94. 


n Plowd. 412. 
2 Rep. 53. 

I Inſt. 204. a. 
Hob. 41. 


0 5. Rep. 10. 
1Inſt. 201. a, 


17. A. 
1 Roll. A;. 


414, $15, 


416. 


l - 
XA. 
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* Lit. 378, 

8 Inſt. 232, 
b. 233. b. 

8 Rep. 44. 


q x Inſt. 218. 
a. 219. b. 
274. b. 

8 Rep. 90. 
r..1 Inſt. 
205. b. 

8 Rep. 91. 

f 1 Inft. 
213. a. 

© 1 Inſt. 206. 
b. 2 23. a. 

u Inſt. 206. 


a. & b. 


* 1 Inſt, 
225. b, 


» 1 Inft, 
204. a. 236. 


a. & b. 


and Conditions Suhſequent to the Eſtate, or to be Executed after 


it, 

A Condition regularly ſhould follow the Habendum preſently, But 
the Law hath not appointed any Place in a Deed proper or peculiar 
to a Condition. Its Place is where the Parties plcaſc, 

Sce the 32 H. 8. chap. 24. Where Grantees may take Advantage of 
Conditions Broken. 

2, A Condition in ? Law is that which the Law implieth without 
expreſs Words; and it may be either by the Common Law, or by Sta- 
tute, where an Action or Entry is given. 

[See Of Eſtates upon Condition, ante, chap. 1. Acceptance of Rent 
and of Offices, chap. 2. ante. And how Eſtates in Land, &c. ma 
be Forfeited and Loft, by Alienation of particular Tenant and Mort- 
main, by Waſte, chap. 4. poſt.} 

Conditions may be annexed to Lands of Inheritance, for Life or 


Years, to Copyhold-Lands, Chattels Perſonal and Perſonal Con- | 


tracts. 


RULES Concerning CONDITIONS. 


8 created by the Party are 4 Odious, for that they de- 
feat Eſtates where Right is favoured. 

r 'Tho' Conditions are not Favoured, yet they are not always to 
be taken Literally. 

The Words of a Condition ſhall be taken out of their proper 
Senſe to ſupport an Eſtate, Gc. 

Conditions * Repugnant to the Eſtate, or Grant, are void. 

uv If an Impoſſible Condition is Precedent, no Eſtate is made. 
But, | 

An Impoſſible Condition Sbſequent to an Eſtate, makes it Ab- 
ſolute. 

* Where the Condition (the Performance of which was poſſible) 
becometh Impoſſible to be performed by the Act of God, as Death, 
Gc.) the State of a Feoffee ſhall not be avoided ; for being ſettled in 
Him, It cannot be Defeated but by Performance of the Condition. 
But in the Caſe of a Recognizance or Bond with ſuch a Condition, 
the Recognizance or Obligation is ſaved, For they transfer no Inte- 
reſt, but only give a Right of Action upon Default ; whereas thereis 
no Default in the Conuſor or Obligor. 

* Regularly what is prohibited by Law may be prohibited by 
Condition. | | 

Words make a Condition in a Y Will, that make no Condition in 
a Deed. 


3 No 


* — 


ar Conditio Beneficialis que Statum Conſtruit, benigne ſecundum Ver borum Inten- 
tronem eſt Interpretanda, Odioſa autem que Statum deſtruit, ſtricte ſecundum Ver- 
borum Proprietatem eſt Accipienda. 1 Init 218. a. 8 Rep. 90. 

* Actus Dei Nemini facit injuriam. 1 Inſt. 296. a. & b 


. 
* 

( 'h. 3. 
— 2 2 7 * 3 ——— 4 - — * 


No Man ſhall take Advantage of a Condition broken, but 
He that is 2 Party, or Privy in the Condition. [Sec 32 H. 8. Dr.& Stud. 
chap. 34. Dial. 2. 

If one is the à Cauſe that a Condition cannot be perform'd, He _ * 4g 
ſhall not take Advantage for the Non-performance thereof, 44 

A Condition b againſt Law is void; Therefore, o Ibid, 

A Feoffment upon Condition to do a Thing that is © Malum in ſe _... 
makes the Eſtate Abſolute, and the Condition void. But a Bond with 4 103. 
ſuch a Condition is void. 

When the Thing to be done, or not to be done, is only againſt 
ſome Rule of Law, the Condition is only void, and the Bond 
Good. | 

A Feoffment in Fee upon Condition not to d Alien, the Eſtate is * Ibid. 
Abſolute, and the Condition void, But a Bond not to Alien is Good; = 
for He may Alien if He will forfeit His Bond. A Feoffment not to 5 3 a 
Alien for a Particular Time, or to a Particular Perſon, &c. is Good. ô Rep. 40, 

The King may Grant Lands in Fee upon Condition not to Alien, it. 361,362. 
and the Condition is Good. ls 

A Gift in Tail made upon Condition, That the Donee, (5c. ſhall 
not Alien againſt the Statute of J/eſtzz. 2. De Doris, or to work a 
Diſcontinuance of the Eſtate-Tail, is Good. [Sce Of Fftate-T ail, 

Boo 2. chap. 1. | | 

A Leflor in Reſpect of the Reverſion may by Condition Reſtrain 
His Leſſee from Aliening with Licenſe. Yet when the Leſſor docs 
Licenſe, He ihall never by Force of the Proviſo defeat the Term, 
which is Abſolutely Aliened by His Licenſe. For hereby He has 
Diſpenſed with all Alienations to be made afterwards. 

A Condition Huplied by © Law to be annexed to any Thing, * Lit. 358. 
is as ſtrong as if the Condition were made by expreſs Words in Wri- TID 233: 
ting. | nu hs 


All Grants of Offices are ſubje& to this Condition in Law, That - Lit. 378, 
the Grantees duly Execute Them. | 379. 
All Conditions in Law requiring Skill and Confidence bind Infants * 
and Feme-Coverts, as well as Conditions in Deed. But Thoſe that . 
do not require Skill and Confidence, whether by Common Law or 
* do not abſolutely infer a Forfeiture of the Eſtate, except in 
Waſte, 


f Regularly He that taketh an Advantage of a Condition in Law, * 1 Inſt. 233. 
ſhall take the Land with ſuch Charge as He finds it. b. 234. a. 


8 Sometimes Conditions are to be performed in Convenient Time, ; 18; 208. 
ſometimes upon Requeſt, ſometimes during the Life of a Party, if He b. 219. a. 
is not haſtened by Requeſt. [See Of Obligations, infra.) | 2 Rep. 78, 
A Condition may be h Apportion'd or Divided By Act of Laco and Rep. zo, 
By the Act of the Leſſee. Lp 1 


None ſhall oy Plea Defeat any Eſtate of i Freehold upon Conditi- 1 


3 


Lit. 365. 
on, unleſs He ſheweth the Condition in Writing. Otherwiſe of Chat- 1 Inſt, 444 
tels Real, | But ſee 29 Car. 2. chap. 3. ] and Perſonal. a. & b. 


k Regularly He that will take Advantage of a Condition mutt e#- ,, luft. 218. 
ter if He can. If He cannot, He muſt Claim. For a Freehold, 995 
whether It lie in Grant or Livery, cannot ceaſe by Condition withj- 
out Entry or Claim; tho the Words are, Provided that If He does not 
pay, The Eſtate ſhall ceaſe and be void. 


Hh He 


Laws of England. 233 


234 
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1Lit. 374. 
1 Inſt. 2 30. b. 
23 1. A. f 


He that taketh by! Remainder is bound by the Conditions in a 
Deed, tho' He does not ſeal it. But by Special Limitation They may 
not Extend to Him. | 


m1 Inſt. 6. a. 8, m The Date of the Deed is the Deſcription of the Time in which 


n 2 Rep. 5. 
1 Inft. 46. b. 


the Deed is made. 
A Deed is Good tho it hath n no Date of. the Day or Place, 


> Roll: Abr. [See Of Obligations, infra.) or if the Date is miſtaken, or if it be 


$7. 


0 5 Rep. 1, 


94. 
1 Inſt, 46. b 
2 Inſt. 674. 


Dated at one Time, and Scaled and Delivered at another, or tho? it 
hath an impoſſible Date, as the zoth of February, &c. But He 
that doth plead ſuch a Deed without any Date, or with ſuch 
an Impoſſible Date, muſt ſet forth in His Pleading the Time 
when it was Delivered. If a Leaſe for Years be made by In- 
denture, bearing Date the 26th of May, 'To Have and to Hold for 
Twenty One Years From the Date (Quære, or From the Day of 
the Date, it ſhall begin on the 27th of May. If the Leaſe bears 


Date the 96th of May, 'To Have and to Hold from the Making 


Cont. 1 Roll. thereof, or from Henceforth ; it ſhall begin on the Day on which it 


Abr. 849, 
8 50. Cont. 


was Delivered. [See Of Delivery infra.] But every Deed ſhall be 


2 Roll. Abr. intended to be Delivered on the ſame Day it bears Date, unleſs the 


520. 

2 Cro. 135, 
3 Cro. 388, 
3 Lev. 438. 
P 2 Inſt. 674. 
S Rep. 1. 


r 1 Inſt. 6. a. 
2 Rep. 5. 


contrary is proved. 4 But if a Deed is Dated at Four-a-clock in the 
Afternoon on the 2oth of June, the whole Day is to be taken in. 
For the Law in this Computation doth Reje& all Fractions and Divi- 
ſions of.a Day for the Incertainty. [See Age, Book 1. chap. 1. And 
for an Account of a Day, Month, and Year, 1 Iuſt. 135. a. & b.] 
As to the Place, If It bears Date at a Place Out of the Realm, It 
is Good by Averring that the Place mentioned in the Deed is in ſome 
County in Eugland. For here the Place is not Traverſable. But if 
this is not Averrd, and It appears that It was Dated beyond Sea, 
It is otherwiſe, and the Deed cannot be Tried. [See Of an Ohliga- 
tion, infra. | | 

9. The Sealing is Comprehended in theſe Words, (viz.) © In Wit- 
neſs whereof I have ſet my Seal. 'Tho' if thoſe Words are wanting, 
the Sealing of the Deed is ſufficient. _ 

The Seal is the Eflential Part of the Deed. If a Writing is not 


* ;Inſt. 169. Sealed, it cannot be a Deed. If the * Print of the Seal be utterly 


5 Rep. 23. 
Noy. Max. 
5 5+ 


Defaced, the Decd is inſufficient; fo that it cannot be pleaded, tho 
it may be given in Evidence. [| See of the Privy Signet, Privy Seal, 
and Great Seal. Book 4. chap. 1.] 


#1 Inſt. ). a. f Theſe are the Orderly and Formal Parts of a Dead; but all are 


not Eſſential Parts. For if a Deed of Feoffment is without Premiſ- 
ſes, Habendum, Tenendum, Reddendum, Clauſe of Warranty and 
Date, yet the Deed is Good. For if One by Deed gives Lands to 
Another, and to His Heirs, without ſaying any Thing more, and puts 
his Seal to the Deed, and Delivers it, and makes Livery where ne- 
ceſlary, It is Good. 2 

For tho it is never ſo well Written and Sealed, it is of no 


© 11nſt. 35. b. Force if it is not f Delivered by the Party Himſelf, or His Special 


2 Rep. 5. 
5 Rep. 1. 


t Noy. Max 
54- | 


Attorney to the Party Himſelf to whom it is made, or to ſome 
other to his Uſe. A Delivery (Traditio) is a neceſſary Incident to 
every Deed ; and then when it is delivered, it ſhall bind him that 
* delivers it, tho' Dated beforc, and * tho' another Wrote or * 
1 | the 


' Traditio Loqui facit Chartam. 5 Rep. 1, 


Ch. 3. Laws of England. 2.56 
the ſame. The Delivery of the Deed may be Abſolutely or Corrdi- 
tiozally. u When you deliver a Deed Abſolutely, Words arc not ne- . Rep. 137. 
ceſſary; ſor then a Man that is mute could not deliver a Deed. It 1 Inft. 36. a. 
is ſafficient if it is deliver d. And as a Dced may be delivered to 4% b. 
the Party without Words, ſo may a Deed be delivered by Words 
without any Act of Delivery; as if the Writing Sealed lieth upon 
the Table, and the Feoffor, &c. ſaith to the Feoffee, c. Take 
that as my Deed, it is ſufficient Delivery, * In Caſe of the King's * 4 Inſt. 259. 
Letters Patents, or of Grants under the Seal of the Dutchy of Lan- 4 = Abr. 
caſter, the Scal is Matter of Record, and the Deeds need no Deli- Dav. 44. 
very: So the Deed of a Corporation needs no Delivery. The Com- 
mon Seal is perfect without it. When a Deed is delivered Y Condi- 3 137. 
tionally, it is called an Eſcrow (ſcroll or Scroll) as where One doth 2 Ron? Abr: 
Seal a Deed, and Deliver it to a Stranger until certain Conditions 25, 26. 
are performed, and then to be delivered to him to whom the Deed 
is made, to take Effect as his Decd that ſo delivered it. For it ſhall 
have * Relation to that firſt Delivery. In the Delivery of a Deed as 1 
an Eſcrow you muſt uſe Words, and ſay, I Deliver this as my Eſcrow 
to Deliver to the Party as my Deed, «4 Condition that, &c. or to 
the like Effect. For here a bare Act of Delivery to a Stranger with- 
out Words {ignifies Nothing. It muſt be delivered to a Stranger; 
for if it is delivered to the Party Himſelf, it is an Abſolute Delivery; 
tho Words mention it only as an Fſcroz. 
If a Deed is Sealed and Delivered, there is no Neceſſity of Signing 
it, tho' it is uſually done, | 
There muſt be ? Mitneſſes to Teſtify the Sealing and Delivery of * 1 Inſt. 3. b. 
the Decd. Their Names are to be either Underwritten or Endorſed '? Rep. 93: 
by them. . | 
"A Deed may be made to a Feme-Covert, Infant, &c. 
If any Writing be read in any other Form to an Unlearned Man, 1 
2 jt ſhall not be His Deed, altho' He Seals and Delivers it. But if 2 Rep. 3. & 18 
the Party who ſhould deliver the Deed doth not require it to be 3, , 1 
read, He ſhall be bound by the Deed, tho it is penn'd againſt his 28. pt "= 
Meaning. So if one declares the Effect thereof in other Manner 2 Roll. Abr, wn 
than the Writing doth import, the ſame ſhall not bind the Party who 
f os Seals and Delivers the Deed, if there is no Colluſion between 
them. | 
If a Deed is b alledged, it muſt be ſhewed to the Court, That » : 1:8. 35.b. "8 
the Court may judge whether there are apt Words to make a Good 225. a & b. 9 
Contract. And when it is ſhewn to the Court, The Deed ſhall re- ny _ 
main in Court all that Term in the Hands of the Cuſtos Brevium. 6 Rep. 38. 
But at the End of the Term, if not denied, is to be delivered to the “ Rep. 92. 
Party. If the Deed is denied, it muſt remain in Court till the Plea . 
is determind. Yet if the Deed remains in one Court, it may be 
pleaded in another Court without ſhewing. [Sec For Inrollment of 
Deeds, Title Bargain and Sale, infra. 


_ tr. 


4 


Hh 2 RULES 


Relatio eſt Fictio Juris, & eſt intenta ad Unum, 3 Rep. 28, 29. 2 Inſt. 591. | 


An Inſtitute of the 


RULES concerning DEEDS. 


UCH Conſtruction ſhall be always made of Deeds, That the 
© 2 Rep. 23. © Intent of the Partics ſhall take Effect, if the ſame by any Con- 
6 Rep. 36. ſtruction may ſtand with the Rules of Law. 

d x Inſt. 42a. d If Words of a Deed have a double Intendment, and the One 
sz. a. & b. ſtandeth with Law and Right, and the Other is Wrongful and againſt 
Law, the Intendment which ſtandeth with Law ſhall be preferr'd. 
<1 Inſt. 36a, The Words of a Decd ſhall be taken © molt ſtrongly againſt Him 
4 * that doth alledge or pronounce them; unleſs it be in the Caſe of the 
5 Rep. 7. King. 
8 Rep. 144, The Words muſt be underſtood according to the g Subject Matter. 
(5 Rep. 26. Thus have I ſhewn how one may Purchaſe and Convey by Deed, 
e Inſt. 36.a. ſetting forth the Nature of a Deed, and the ſeveral Orderly and 
Formal Parts of it. Now, becauſe every Deed or Inſtrument is 
not fit to be uſed upon all Occaſions, I ſhall give ſome Account of 
each Particular Dced or Inſtrument, and of their Peculiar T7. 
Therefore, 
4. Of the ſeveral Sorts of Deeds or Inſtruments of Conveyance. 
Deeds or Inſtruments, by which Lands paſs from One to Another 
are, 1. Feoffinent. 2. Fine. 3. Recovcry. 4. Indentures to lead the 
Uſes of Fines and Recoveries. 5. Covenants to ſtand ſeiſed to Uſes. 
6. Bargain and Sale. 7. Grant. S. Leaſe. 9. Leaſe and Releaſe. 
10. Confirmation. 11. Aſſignment. 12. Fixchange. 13. Surrender. 
14. Revocation and New Declaration. 15. Statutes. 16. Obliea- 
: tions. 17. Defeazances. 18. Deviſe. | 
Fe fr 1. h A Feofment (from Frudum, becauſe it is a Gift of the Fee) 
a & b. 104, is properly a Conveyance of a Corporeal Fee by Livery and Seiſin. 
Yet ſometimes it is called a Feoffment when an Eſtate of Freehold 
doth only paſs in that Manner. Theſe Words His Heirs make an 
Eſtate of Inheritance in all Feoffments and Grants. But this Rule 
hath ſeveral * Exceptions. [See Of an Eſtate in Fee-ſample, chap. 1. 
ante. | 
It 1 the only Conveyance in Law that cleareth all Diſſeiſins, A- 
batements, Intruſions, and other wrongful Eſtates where the Entry 
of the Feoffor is Lawful; which a Fine, Recovery, or Bargain and 
Sale by Deed Indented and Inroll'd cannot do; becauſe the Feoffor 
Lit. 579. re-entring to make Livery, recontinues his former Eſtate. i He that 
2 Inſt. 295. maketh the Fcoffment is called the Fegffor, and He to whom wh 
made 


a _— * — wo 8 — — 
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© Benigne faciendæ ſunt Interpretationes Chartarum, ut Res magis valeat quam 
Pereat. 1 Inſt. 36. a. 183. b. 

Verla Intentioni, non econtra, Debent Inſervire. Ibid. 8 Rep. 94. 

Verba Debent Iutelligi ut Aliquid Operentur. 8 Rep. 94. Bacon 18. 

Verba Accipienda ſunt cum Fffettu. 4 Rep. 51. 

Verba Aqui voca & in Dubio peſita intelliguntur in digniori & potentiori Senſu. 
6 Rep. 20. 

Verla Chartarum jortius acoipiuntur Contra Proferentem. 1 Inſt. 36. a. 183. 4. 
5 * 7. Io Rep. 59. Bacon 11. : hy 

Verba Debent Intelligi ſecundum Subjecloam Materiam. 1 Inſt. 36. a. 

Exceßtio probat Regulam. 1 Inſt. 9. b. 
Bæcetio in nen Eixceptis firmat Regulam. 
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made is called the Fegffec. It is made by theſe Words, Have Hu- 
feoff*d, Given, Granted, &c. tho the Conveyance is not always fo 
much to be known by the Words of Conveyance, as from the Eſtate 
and Nature of the Things convey'd. k A Leaſe and Releaſe to a Inſt. 20 %.a. 
Man and His Heirs amounts to a Feoffment, if one was bound to 

make a Feoftment. 

There muſt bo! Livery and Seifin in all Feoffments in Fee made i 1;, 5 
out of a Court of Record, and in all Gifts in Tail, or Leaſes for © 
Term of Life; where a Corporeal Inheritance or Freehold doth paſs: 

m Which ſhews that a Freehold cannot be Granted to Commence i , Rep. 94. 
Futuro, or at a Day to come. 1 Inſt. 217. a. 

n Licery and Seiſin (or Delivery of Seiſin) is a Solemnity uſed in „1 Inft. 48.4. 
Paſſing or Conveying Freehold Lands and Tencments by Delivery of 
Seiſm thereof. It muſt be of“ Corporea! Frecholds, as Houſes, e 1 Inſt. g.a. 
Lands, &'c. Incorporcal paſs by Decd only. [See chap. 2. ante, In Phe , 
Principio.] Livery and Seiſin was invented, That Peo #009 gry 


g 75 might have 3 Cro. 94,95. 
Knowledge of the Alteration of Eſtates from Man to Man. It muſt 388, 389. 


not be made by an Attorney upon the Day on which the Deed is 5. 10 

dated, if the Deed is to Have and to Hold From the Da y of the Date, 

For in ſuch Caſe, the Feoftment, Gift or Leaſe for Life, and the Li- B 

very is void. | 
There are ? Two Kinds, (viz.) A Livery in Deed, and a Livery » Ink. 48.a. 

in Law. 1. A Livery in Deed is when the Feoffor taketh the Ring 49. b. 

of the Door, 'Yurf or Twig of the Land, or a Ring of Gold or Any * 

other Thing, tho it doth not concern the Land, and delivereth the 

ſame upon the Land to the Feoffee, in the Name of Seiſin of all the Wl 

Land contained in the Deed. This Livery in Deed may be either by 1 

Words, and ſome ſolemn Act, or by Words without any Solemn Act, | 

if the Feoffor and Feoffce are upon the Land. In all Caſes Words 

are Neceſſary. If then Words may amount to a Livery within the 

View (as ſhall be preſently ſet forth) when one is off the Land, much oi 

more ſhall it be when one is upon the Land. The bare Delivery of 4 

the Deed on the Land may make it a Deed; but ſhall not amount to 

Livery of Seiſin; unleſs it is delivered in the Name of Seiſin of the 

Land, (5c. Livery and Seiſin made to one before in Poſſeſſion is“ void. 

But if Leſſor and Leſſee come upon the Ground, and on + Purpoſe to 

make and take Livery, that Entry veſts no Poſſeſſion until Livery. 

1 A Man may make a Letter of Attorney to deliver Seiſin by Force « 1 Inſt. 52 a. 40 

of the Deed. But the Attorney muſt purſue his Warrant; otherwiſe 181. b. 9 

he doth not deliver Seiſin by 3 of the Deed: If He do leſs it is Nep. 91. 8 

void. For He that hath but a bare Authority muſt purſue his Autho- 

rity. If a Letter of Attorney is made to Three Conjunctim & Divi- 

ſim to make Livery, and Two make it, the Third being abſent, the . 

Livery is void. Thus it is for Private Affairs. But for the Good of [8 

the Publick, as the Execution of Juſtice, c. there will be a more | 

favourable Interpretation. [See Of an Eftate in Lands deviſed to 

Execntors, and Of Foyntenants, ſupra, chap. 1.) A Letter of Attor- 

ney alſo may be made to © Receive Livery and Sceitin. This Warrant *' m4 b. 

of Attorney muſt be by Deed, and not by Parol or Word of Mouth; Contra. 


becauſe - Roll. Abr 
» 9. 
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1. 


Quod ſemel meum eſt, amplius meum eſſe non poteſt. 1 Inſt. 49. b. 
HAectio tua nomen imponit Operi tuo. Ibid. 


8 An Inſti 


becauſe it concerneth the Freehold. A Letter of Attorney may be 
Contained in a Deed of Feoffment that is Poll, tho' the Attorney is 
not made Party, but not in an Indenturè unleſs the Attorney is made 
Party. ( 22 The f Death of the Feoffor, &c. is a Countermand 
of an Authority, or of the Letter of Attorney. But not the Death 
of a Mayor in the Grant of a Mayor and Commonalty, nor of a 
Dean in the Grant of a Dean and Chapter, &c. For Aggregate Bo- 
dies never die. But if a Leſſor by his Deed Licence, a Leſſee for 
Life or Vears to Alien, the Death of the Leſſor is no Countermand of 
the Authority. For the Licence exempts the Leſſee from the Penal- 
* 1 Inſt. a8. b. ty of the Condition. 2. A Livery in * Law is when the Leſſor Him- 
9285 ſelf (not his Attorney) being in Vie of the Houſe or Land ſaith to 
the Feoffee Himſelf (not his Attorney) after Delivery of the Deed, 
T give you yonder Land to you and your Heirs, go enter into the 
ſame, and take Poſſeſſion of it accordingly, &c. Now if the Feoffee 
doth go accordingly in the Life-time of the Feoffor and Euters, or 
if He makes His Claim when He dares not go (for this is an Entry in 
Law) it is a Good Feoffment and Livery to Him, tho' the Land lies 
in another County. But if either the Feoffor or the Feoffee die be- 
fore Entry, the Livery is void. 'This is to be underſtood of Sole Per- 
ſons, or Sole Corporations; not of Corporations Aggregate of many 
Perſons, as before hinted. | 
One may have an Inheritance in an Upper Chamber, and paſs it by 
Livery, tho the Lower Buildings and Soil belong to another. 
„ i Inft.41.b, If a Man makes a Leaſe for Years, and u afterwards makes a 
2 Rep. 31,32. Feoffment, and delivers Seiſin to One, while the Leſſee is in Poſſeſ- 
ſion, and not aſſenting to the Feoffment, the Livery is void; for He 
doth not give him Livery of the Poſſeſſion, altho' the Feoffor hath 
the Freehold and Inheritance. But if the Leſſee be abſent, and hath 
neither Wife nor Servants (tho' He hath Cattle) upon the Ground, 
the Livery is Good. If the Leſſee, his Wife or Servants had been in 
the Houſe, or upon any Part of the Land to Him demiſed, it would 
have been ſufficient to have preſerved and continued his Poſſeſſion in 
the Whole. 
Lit. 60. * If one makes a Leaſe for Years, Remainder to Another for Life, 
I 7 10 49 in Tail or in Fee, the Leſſor muſt make Livery of Seiſin (in Deed, 
„een. not in Law,) to the Leſſee for Years; otherwiſe nothing paſſeth to 
Him in Remainder. This Livery is for the Benefit of Him in Re- 
mainder, for the Leflec hath only a Term for Years. But if Leſſee 
entereth before any Livery of Seiſin made to Him, the Livery is 
3 ) Rep. 25. void. Y If one makes a Feoffment to four, and Seiſin is delivered to 
Three, in the Name of All, the Eftate is veſted in all of them. 
Lit. 6, Tho Lands and Tenements lie in divers Towns in one County, 


47 * 0 
— — 


Lit. 66. 
t In6. 52. b. 


Livery and Seiſin made in one Parcel of the Tenements in one Town, 
in the Name of all the Reſt, is ſufficient. But if Lands lie in divers 


Counties, there ought to be a Livery and Seiſin in every County. 

2 Inſt. 10a. A Fee-limple may be got wrongfully ⁊ by Diſſeiſin, Abatement or 

| Intruſion into Lands and Tenements, or by Uſurpation of Advowſons, 
Cc. without any Livery of Seiſin. 

dr Inſt. 49. a, If a Houſe or Land belong to an > Office, by Grant of the Office 

* 3 Inſt. 59, by Deed, the Houſe or Land paſleth ei7hout Livery. © And in an 

a & b. Exchange, a Fine which is a Feoftment of Record, a Deoiſe, 5 

4 render, 
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render, Leaſe and Releaſe, Releaſe and Confirmation to Leſſee for 
Years, or at Will, Bargain and Sale by Deed Indented and Inrolled, 
(becauſe the Statute of the 27 U. 8. chap. 10. gives the Poſſeſſion to 
the Uſe.) A Freehold may paſs without Livery. By Force of that 
Statute, a Feoffment to the Uſe of the Feoffor, Feoffee, or Any other, 
Supplies the Place of Livery and Seiſin; fo that Livery and Seifin up- 
on Feoffments is not ſo commonly uſed as formerly; neither can E- 
ſtates be created now by Livery and Seifin only without Writing. [See 
29 Car. 2. chap. 3.| 
There are d other Seiſius, but they do not Relate to Feoffments ; 4118. 15% b. 
as Payment of Money before any Rent due is a good Sciſin of the 169% 315-4, 
Rent to bring an Action for it. And ſo a Gift of a Pair of Gloves, Gc. 
in the Name of Seiſin of the Rent, is a Good Seiſin. Upon a Gift or 
Bargain and Sale of Goods and Chattels Perſonal, the Delivery of 
Six-pence, a Spoon, Gc. is a Good Seiſin of the Whole. 
2, Of a Fine. | 
For the Right Underſtanding of the Nature of a Fine, Enquire, 
1, What is a Fine. 2. How Divided. 3. I ho may Levy or Take 
by Fine. 4. Of what Eſtates may Fines be levied. 5. Before 
whom. 6. The Force and Effect of a Fine. 7. How Fines may be 
Aovoided. | 
1. © A Fine (Finis, improperly called a Deed) is an Inſtrument of LOIN: 
Record of an Amicable Compoſition or Final Agreement made be- Weſt.Symb. 
tween Parties in Suit, concerning Lands, Tenements or Heredita- 2Part, Sed. 1. 
ments, by the Conſent or Licence of the King, or His Juſtices in the 
Court of Common Pleas, or others Authorized, to End all Contro- 
verſies between thoſe that are Parties and Privies to the ſame, and 
all S:rarngers not Claiming in due Time. It is called a Fine, be- 
cauſe it makes a Final Agreement of all Controverſies. The Civi- 
lians call it Tranſattio Fudicialis De Re immobili. Antiently it 
was a Compoſition of a Real Controverſy. But now it is generally a 
Feigned Action upon a Writ of Covenant, (5c. and ſuppoſes a Con- 
troverſy, where in Reality there is none, to ſecure the Title that a 
Man hath in His Eſtate againſt all Men; or to cut off Entails, and 
with more Certainty to Convey the Intereſt or Title of Lands, Cc. 
to whom we pleaſe, either in Fee-fimple, Fee-tail, for Life or 
Years; whereupon alſo a Rent may be reſerved. A Concord cannot 
be of any other Thing than what is contained in the Writ of Cove- 
nant. This Fine is a f Feoffment of Record, and doth imply in it . Inſt. 50 4. | 
Livery and Seiſin, as above-mentioned. | | 
There are 8 five Parts in every Fine. 1. An Original Mrit, uſual- * 5 Rep. 38, 
ly a Writ of Covenant, taken out againſt the Conuſor. 2. The Aut. $11, 
King's Licence; for which He hath a Fine called the King's Silver. 5:7, : | 
3. The Concord it ſelf, the Agreement betwixt the Parties how the 2 A 4 | 
Land, &'c. ſhall paſs, the Ground of the Fine. It begins thus, Et eſt Le&ioprima | 
Concordia Talis, &c. upon which, if the King's Silver is entered, the | 
Fine is Good, tho the Conuſor dies afterwards. 4. The Note of the 
Fine or Abſtract of the Original Contract, beginning thus, Iater A. 
9 & B. G. C. uxorem ejus Deforciantes, &c. 5. The Foot 
of the Fine, (or the laſt Part of it) which includeth All, and Begin- 
neth thus, Hzc eft Finalis Concordia, &c. ſetting forth the Day, 


Year, 


——.4 —— 
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Vear, and Place, and before what ſuſtices the Concord was made, 
Of this there are Chirographs or Indentures made, which is called 
E. N. B. 165. the Ingroſſing of the Fine, h For the Fine is ſaid to be Ingroſſed, 
2 Inſt. 468. when the Chirographer maketh the Indentures and delivers them; 
One to the Buyer, Another to the Seller. | 
He who acknowledges the Fine is called T he Cognizor, or Conuſor, 
or Deforceant (i. e. He that Caſteth out by Force,) and He to 
whom the Fine is acknowledged, or levied, is the Plaintiff, called 
the Cognizee. "Theſe Terms of Chgui zor or Chgnisee come from 
Cognoſco, which ſignifies to Acuotoledge, as well as to know, 
i Weſt.Symb. 2. Fines may be thus i Divided. They are either Single or 
be Double. A Single Fine is that by which Nothing is Granted or 
en, Render back again by the Cognizces to the Cognizors, or any of 
them. A Double Fine containeth a Grant and Render-back again, 
either of ſome Rent, Common, Gc. out of the Land, or of the 
Land it ſelf. .. | 
+ Terms of Alfo of Fines there are Four Kinds. 1. k A Fine Sur Cognizance 


3 „de Droit come cco que il ad de fon Done, (i. e.) upon Acknowledg- 
Weſt. Symb. ment of the Right of the Cognizce, as that which He had of the 
Ar 2 Gift of the Cognizor. It is a ſingle Fine, and admits the Poſſeſſion 
2 Inſt. 513, (at leaſt in Law) of the Lands by Vertue of a Feoffment or former 
504. Gift of the Cognizor, and works by Way of Releaſe, a Fee ſimple 


3 Rep. 19. paſſing without the Word Heirs, and nothing being render'd back to 
the Cognizor. This is the Principal and Sureſt Fine, and is a Fine 
executed; fo that the Cognizce may preſently enter. 2. A Fine ſur 
Done, Grant and Render ; which is a Double Fine, (being in a Man- 
ner two Fines, (vz.) a Fine ſur Cognizarice come ceo, &c, and a 
Fine ſur Conceſſit, &c.) and where the Cognizee, after a Releaſe 
and Warranty made to Him by the Cognizor, doth Grant and Render- 
back to the Cognizor the Lands, &c. limiting oftentimes thereby Re- 
mainders to Strangers not named in the Writ. If the Party is in Poſ- 
ſeſſion, this Fine is executed, otherwiſe He muſt Enter, or have the 
Writ of Habere facias ſciſinam, &c. 3. A Fine ſur Cognizance de 
Droit tantum ; which is commonly uſed to paſs a Reverſion. It 
may be expreſſed in ſuch Fine, that the Particular Eſtate is in ano- 
ther, whom the Cognizor is willing ſhould have the Reverſion. 
Sometimes it is uſed by Tenant for Life to make a Grant and Re- 
leaſe to Him in Reverſſon. In a Fine ! ſur Cognizonce de Droit Tan- 
tum, the Cognizee hath a Freehold in Law in Him before He En- 
ters. 4. A Fine /zr Conceſſit is where the Cognizor is ſeiſed of the 
Lands contained in the Fine, and the Cognizee hath no Freehold 
therein, but it paſſeth by the Fine. It is commonly uſed to Grant 


IInſt. 266. b. 


= Weſt. away m Eſtates for Life or Years. And if the Cognizees are not in 


Symb.Part 2+ Poſſeſſion, they muſt Enter, or have a Writ of Habere facias ſeiſi- 
_— Nam, &c. 

3 Hence alſo appears ® Another Diæiſiom of Fines, (oig.) That they 
n 2 Inſt. 513. 

Weſt. Symb. may be Executed where the preſent Eſtate paſſeth to, or is ſuppoſed 
ery „ inthe Conuſee; or Execatory, to be executed afterwards by Entry, 
16,177,178. Action, or Writ of Habere facias Seifinam, or Scire Facias. 

o Weſt. . Alſo a Fine is either ? eithout Proclamations or with Proclaman- 
Arr 1% tions. 1. That without Proclamations is a Fine at the Common 
3 Rep. 86, Law. See Of the Force and Edt of Fines, infra.) 2. That with 

I 


88, 90. Pro- 
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Proclamations is a Fine according to the Statutes of the 4 I. 7. 
chap. 2g. 32 H. S. chop. 36. 31 Fliz. chap. 2. and arc abſolutely Ne- 
ceſlary upon Fines /zr Cognizance de Droit come cco, cc. Theſe 
Fines crith Proclamtions are the beſt, and moſt uſed. And if there 
be Error in the Proclamations, yet the Fine ſhall be taken as a 
ood Fine at Common Law (-/z.) to Work a Diſcontinuance of 
the Eſtate of the Cognizor. But cvery Fine levied ſhall be intend— 
cd to be «ith Proclamations, becauſe moſtBeneheal for the Cognize:: ; 
the Proclamations being made to Diſtinguiſh it from a Fine at Con: - 
mon Law. | 


By the 31 Eliz. chap. 2. All Fines with Prodamations Niall le 
proclaimed only Four Times, (viz.) Once in the Term wherein ihe) 
are ingroſſed, and Once in the T hree Terms next following. 


3. Who may Lecy or Take by Fine. 

The King, and all Perſons, who may lawtully Grant by Decd, " 7 Rep. 32. 
may be Cogrizers, or Lecy a Fine. Therefore, except Infants, Pet“ 
Ideots, Madmen, Feme-Covers without their Right Husbands, Sect. 3.4.5,6, 
Monks, Friers, Nuns, (5c. Infants, Idcots, Madmen, Feme-Coverts, 7% E. 
without their Husbands, ought not to be Reccived, yet if they are 
Admitted their Fines are Good and Unavoidable; except in the Ca- 
ſes of Infancy and Coverture, See ih. If a Feme-Covert is of 
full Age, and joyns with Her Husband to Levy a Fine of Her Lands, 

1 ſhe muſt be privately examined, Whether ſhe Parts with the Right «Lit. 669, 

in her Land freely, or by Compulſion : But tho ſhe is not Exami- 97% n. . 

ned, if the Fine is Received and Recorded, it is Good. * Perſons 44, 7 

Outlaw'd in Perſonal Actions, or Attainted of Felony and "Treaſon 1 Int. 353.a. 

may be Cognizors, and Levy a Fine, and it is Good againſt all Per- 3 Riß hr. 

ſons ; except the King or Lord of whom the Lands are Holden. Ci- 17. 

vil Corporations, as Mayor and Commonalty, may Levy a Fine of pet. S. 

Land belonging to their Body. But Biſhops, Deans and Chapters, Ses. 13. 

Prebendarics. Parſons, Vicars, Heads and Fellows of Colleges, are 11 Rep. 78. 

Reſtrained by Statutes from Levying of Fines of their Inheritances 

to Bind their Succeſſors. [See Of Leaſes, poſt.| Tenant in Fee- 

ſimple, in Tail General or Special, Tenant in Remainder or Rever- 

tion, may Levy a Fine. Tenant for Life may Levy a Fine of 

Lands. &c. which He Holdeth for Life, to Hold to the Cognizce for 

Life of the Tenant for Life. If He Grants a greater Eſtate, it is a 

Forfeiture. So it is of Fines by Tenant in Tail after Poſſibility of 

Iſſue Extinct, 'Tenant in Dower, Tenant by Courteſy. A 'Tenant 

for * Yar cannot Levy a Fine of His Term; nor Tenant by Copy , Rev. 75. 

of Court-Roll of His Eſtate. A Tenant in Common, Foyntenant, or 3% 
g | "PUP 4 | 5 Rep. 12g. 

a Coparcener, may Levy a Fine of their Parts. „ 4M 104; 

© All Perſons that may be Grantees, or that may take by Con- Welt, S. 


, 3 1 ATR * Sect. 15. 
tract, may be Cognizees, or Take by Fine, as Infants, Perſons of be 


full Age, Feme-Coverts, Ideots, Lunaticks, Corporations Spiritual or 1 Int. 353. l. 


Temporal, [See Of AMortmain, chap. 4:} Men attainted of Fetony or 
Treaſon, Men Outlaw'd in Perſonal Actions, Baſtards, (5c, but not 
'Thofe that are civilly Dead, as Monks, &c. An Infant or Feme-Co- 
vert Cognizce need not to be Examined, becauſe the Fine is ſuppoſed 
to be for their Benefit. | 


- Nite; 


Sea. 16, 17. 
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Note, That the C g ui zor or Cognizee muſt be ſeiſed of a Freehold, 
be it by Right or Wrong. 
[Sce 21 Fac, 1. chap. 26. and Of Recoveries, poſt.] 
4. Of what Thizss may a Fine be levieds 
d Fines may be Levied upon every Mit, by which Land is De- 
manded, or by which the Land is Charged , or which in any Sort 
Weſt, See. doth Concern the Land, &c. And Fines may be Levied of all 
dect. 25, 5% Things in Being which are Inberitable, whether Eccleſiaſtical and 
made 'T'emporal, or 'Temporal ; as of an Advowſon, Rectory Por- 
tion of Tithes, &c. Of an Honor, Manor, Barony, Leet, Meſſuage, 
Dove-Houſe, Garden, Orchard, Land, Meadow, Paſture, Wood, Un- 
derwood, Office, Fiſhing, Warren, Fair, Toll, Waifs, Strays, c. 
Rent, Common, a Hundred, 6 c. It may be levied of a Rent-Charge 
that had no Being before. And as Fines may be levied of Things in 
* 10 Rep. 50. Poſſeſſion, ſo may they be levied of a Remainder or Reverſion, X or 
3 Rep. 99 of a Right Futuro, or of a Poſſibility. 
» Weſt, S. Lands given in Tail by the King's Letters Patents, or by Act of 
Part 2. Parliament, the Reverſion being in the King; or Lands reſtrained 
Seck. 25 from Sale by Act of Parliament, [Sce 32 H. 8. chap. 36. infra.] Lands 
in Fec- ſimple in the Right of one's Wife, without the Wife, [See 
32 H. S. chap. 28.] Lands aſſur'd for Dower, or Term of Life, or in 
Tail to any Woman by Means of Her Husband, or His Anceſtors, 
[See 11 H. 7, chap. 20. and 32 H. 8. chap. 36. | cannot be convey'd 
5 Rep. 124. away by Fine, &c. Of a Leaſe for Years, the Fine is void as to 
any Strangers, for a Frechold muſt be in the Cognizor or Cognizee 
as beforemention'd ; however, it may be Good betwixt the Parties 
by Way of Eſtoppel, ſo as to conclude Them. A Fine may be le- 
vied by Tenant in Fce-{imple, 5c. for Years, or a Leaſe for Years 
may be made by it. But the Leſſee for Years cannot Levy a Fine of 
5 Rep. 77 His Leaſe. A Fine by Copyholder of a Copyhold Eſtate is alſo 
Fe void, If It tends to the Diſinheriſon of the Lord. A Fine ought not 
b 2 Inſt. 513, to be levied of Lands in b Antient Demeſne. For if any Fine be le- 
I in. 270. Vied of ſuch Lands, it may be Reverſed by Writ of Deceit brought by 
the Lord of Antient Demeſne. 
Lands bought of divers Perſons by ſeveral Purchaſes may paſs in 
Weſt. Ec. © One Fine. And ſuch joynt Fines are proper to fave Charges, where 


av 1 the Purchaſes are of ſmall Value. 


4 Weſt. Ser. 5. Fines may be d 4c{nowledged before the Lord Chief Juſtice of 
vert. 26, , the Common Pleas, or Lo of the Juſtices, in open Court. This is 
514, Cy ' calld Acknowledging a Fine at Bar. [See 18 Ed. 1. and the Expo- 
$ Kep. 118. ſition thereof, 2 Zzſt. 511, &c.] But the Lord Chief Juſtice may take 
Fines in any Place out of Court without a Commiſhon, and Certi 
the ſame. Juſtices of Aſſiſe may do it by the General Words of their 
Patents. But they do not uſe to Certify the ſame before a Special 
Writ of Dedimus Poteſtatem is ſued out. Beſides theſe, there may 
be Commiſhoners impower'd by Dedimns Poteſtatem, or Commiſſion 
out of Chancery, to take Acknowledgment of Fines, and to Certify 


u 5 Rep. 39. 
2 Inſt. 513, 


them in the Life of the Cognizors into the Common Pleas, that they 


may be Recorded. | See Stat. of Carli/le, 15 Ed. 2.] This laſt Me- 
thod is often attended with Great Abuſes, 


A Fine cannot be levied by any that have Coumſaucè of Pleas or 
Power to Hold Pleas. It muſt be done only before the Juſtices of the 


Common Pleas. For the King cannot Grant Power to hold Plea we 
2 the 


= * AO a a A 


Diſcontimuanceè of the Eſtate of the Cognizor, if it be executed. [See © 
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the Levying of a Fine. [But ſee the 34 & 35 H. 8. chap. 22. Con- 


cerning Fines in Towns Corporate. 


By the 34 & 35 H. 8. chap. 26. Fines may be Levied in Wales. 
By the 37 H. 8. chap. 19. Iu the County Palatine of Lancaſter. By 
the 2 Ed. 6. chap. 28. In the Connty Palatine of Cheſter. By the 
43 Eliz. chap. 15. I the City of Cheſter. By the 5 Eliz. chap. 27. 
Fines may be Levied in the Gonnty Palatine of Durham. 


But Fines in theſe Counties muſt be of Lands lying in theſe 
Counties. 

o Of the Force and Ffef of Fines, 1. With Reſpect to Perſons 
that are to be Barrd, 2. With Reſpect to Fftates that are to be 
Barr d. | : | 

1. By the © Common Law Fines executed Bound all Strangers, © Weſt, en. 
and thoſe in Remainder and Reverſion, if Claim was not made with- heh 2. 
in a Year and a Day. But now this is no Par: For by the 4 U. 7. ect. 19. 


« Lit. 441, 
chap. 24. Five Years are allow d. It ſtill remains of Force to work a 1 It. 262. 


Ld 


2 5 2 In. 516. 
Book 4. chap. 3. Of a Diſcontinuauce. ] 518, 


The Force and Effect of Fines muſt be learn'd by a careful Peru- 
ſal of the Sturrtes of the 4 H. 7. chap. 24. and the 32 H. 8. chap. 36. 
From theſe Statutes you may obſerve, 'That Fines do Bar the Par- 
ties, Privies and Strangers. | | 

bs Bar is to take away the Eutry or Action of Him that hath 
Agate... IE | | 

The Parties are thoſe that are Named in the Original Writ ; or 
thoſe that Levy the Fine, and to whom the Fine is levied, f Now f11n{-247.b. 
the Parties arc preſently barr'd, tho they are under Tmpedimemnts, w_ FR 
[See of the Impediments, infra.] and have no Time given them to 
avoid the Fine; except that an g Izfart is allow'd Time during His 5:1nſt-131.a. 
Minority to Reverſe His Fine, it He hath paſs'd away kis Eſtate by 14+" 
it. If he dies in his Infancy, his Heir is not limited to any Time. Wet. E. 
At full Age He that was the Infant cannot do it, becauſe his Infancy Se. # Ah 
mult be tried by Inſpection of the Judges. If a married Woman L iz. 
der Age (of which the Judges may Examine her upon Oath) doth 
Levy a Fine with her Husband of her own Lands; ſhe cannot Reverſe 
it during her Husband's Life; nor after his Death, if ſhe is of full 
Age when he Dies. She can only Reverſe it if her Husband Dies du- 
ring her Minority. If the Wife izhozt her Husband doth Levy a 
Fine of her own Lands wherein ſhe hath Fee-{imple, it will be a Bar 
againſt her and her Heirs, unleſs the Husband avoid it during her 
Life; or after her Death, if He is Tenant by Courteſy. h Jdeots » 4 Repe125, 
and Madmen, if they are Admitted, are barr'd as Parties. i Corpo- 126,127, 128 
rations which have in themſelves abſolute Right (not Reſtrain'd by ! #4 247: 
Statutes) are alſo barr'd preſently as Parties. [See Of Leaſes, poſt. i Ploud. 374, 
And / ho may Levy a Fine, ante. Alſo ſee the 1 Rich. 3: chap. 7. 376. 535. , 
4 H. 7. chap. 24. Fe Oe ITT 
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m 1 Rep. 87. 
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Privies (Price, Familiaris) ſignify thoſe that are Partakers, or 
that have an Intereſt in any Action or 'Thing with Another, or any 
Relation to Another, k Theſe are either Privies in Eſtate, as Do- 
nor and Donec, Leſſor and Leſſee, Joyntenants, c. or Privies in 
Blood, as the Heir to the Anceſtor, or between Coparceners, For by 
Privies in Blood, Privies in Blood 7heritable- are to be underſtocd, 
Privies in Repreſentation, as Executors to Teſtators, Adrainiſtrators 
to Inteſtates; Privies in Teuure, as Lord and Tenant, Gc. All which 
may be reduc'd to two General Heads, (org.) Privies in Deed, and 
Privies in Law. Privies only in Eſtate are not to be underſtood here; 
but Privies in Eſtate and Blood, and by Repreſertation. | Privicg 
therefore being Heirs to the Parties are Bound or Barr'd preſently ror 
Ever by a Fine, if they claim the ſame 'Title that their Anceſtors 
had that levied the Fine, whether under [mpedimernts or no. For 
tho' the Iflue in Tail is under Impediments(as within Age, under Co- 
verture, Non Compos Mentis, in Priſon, or beyond Sea,) yet ſuch If- 
ſue in Tail is barr'd. For ſuch Iſſue is out of the Sagiug of the 4 
H. 7. chap. 24. 


By the 32 H. 8. chap. 36. (which Expounds the 4 H. 7. chap. 24.) 
All Fines levied by any Perſon of full Age of Lands, &c. any iſe 
Entailed before the ſaid Fine levied, either to the Perſon levying 
the ſame, or to any of His Anceſtors in Poſſeſſion, Remainder, or Re- 
verſion, or Uſe, ſhall immediately after the Fine Levied, Engroſſed, 
and Proclamations made, be a ſufficient Bar againſt Him, and His 
Heirs claiming only by ſuch Entail ; and againſt all others claiming 
to their ie, or to the Uſe of any Heirs of their Bodies. 


You ſce (from this Statute) that if the Cognizor is of full Age, 
He is concluded; and that if the Iflue in Tail claims as Heir, by 
Force of the Eſtate-Tail, he is alſo after the Proclamations preſently 
barr d. But One that makes his Title as Heir to Another, and not to 
Him that levied the Fine, is not barr'd by the Fine. 

m If Land is given to the Husband and Wife, and to the Heirs of 
their Two Bodies begotten, and the Husband levieth a Fine with 
Proclamations, and hath Iſſue, and Dieth; now this Fine by Force of 
this Statute ſhall Bar the Iſſue in Tail, but ſhall not Bind the Wife. 
So that in Reſpect of the One it is a Bar, but in Reſpe& of the other 
it is no Bar. 

n The Iſſue in Tail ſhall be barr'd by the Fine, tho' the Tenant in 
Tail was not ſeiſcd thereof at the Time of the Fine. For Seiſin is 
not requir d by the Statute, But the Tenant in Tail muſt be the 
Cognizor to bar the Iſſue in Tail. 


Tho' Land is Entail'd to one's Anceſtor, and tho' the Anceſtor is 


alive, ſo that no Eſtate is deſcended which may paſs, yet becauſe 


the Statute ſaith, Iutailed to the Perſon ſo lewying, or to any of his 
Anceſtors, in the Disjunctive, the Fine with Proclamations doth bar 
the Right, which after the Fine ſhould deſcend to him; not only as 


to himſelf, but as to all the Heirs in Tail, tho' He that levied the 
Fine had but a Poſſibility. 


Howbeit (continues the Statute of the 32 H. 8.) if Lands are con- 
vey d to a oma in Dower, for Life, or in Tail, within the 11 Fe 7. 
| chap. 
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chap. 20. and She Lewy a Fine of the Land, after Her Husband's 
Death, this ſhall not bar the Iſſue in Tail. Alfo a Fine levied by 
Him who is reſtrained by fit of Parliament is cid. Laſtly, This 
Act ſhall not extend to any Fine of Lands Entailed by the Ning 
Letters Patents to a Snbjce, to bar the I ue in Tail, or to Lands 

*ntailed by Act of Parliament, the Reverſton thereof at the Time of 
ſuch Fine levied being in the King: | 


[See the 34& 35 I. 8. chap. 20. And for Expoſition thereof 1 7ſt; 
372 b. t Mar. chap. 7. and 21 Fac. 1. chap. 2. For ſtrengthning the 
Eſtates of Subjects againſt the King and his Succeflors. ] 

Strangers to Fines are thoſe that are ncither Parties nor Privics. 
Strangers have either a Preſent or Future Right, or an apparent . 
ſibility of Right growing afterwards, ora Right to fomething Tir; 
only ont of Lands. 

Strangers having o Preſent Right, and no Impediment to make © Weſt. @ 
their Claims, are Bound by five Years after Proclamations, if they gast 28. 
make not their Claim within that Time. Therefore if 4. purchaſes 18. 
Lands of B. by Feoffment or Bargain and Sale, and enrolls the 2 lud. 5:6. 
ſame ; and afterwards perceiving that B. hath but a defeazable Ti- 3 Wer. 7% 
tle, and that C. hath Right to it, B. levies a Fine with Proclama- 
tions to a Stranger, or taketh a Fine from Another with Proclama- 
tions, to the Intent to bar the Right of C. this Fine fo levied ſhall 
bind all Strangers that do not purſue their Right by Action or Entry 
within Five Years. The Levying the Fine is Lawful; for & might 
Enter or Bring his Action within the Time appointed by the Statute, 

But thoſe that have a Preſent Right, and are under Impediment to 

make their Claim, as Infants, Feme-Coverts, (other than ſuch as 

are Parties) Perſons of unſound Mind, Perſons in Priſon, or out of the 

Realm, theſe and their Heirs have five Years Time to purſue their 

Right aſter theſe Impediments are removed, f. e. Infants after their 

firſt coming to full Age, Feme-Coverts after the Death of their Huſ- 

bands, Perſons of unſound Mind after the Recovery of their Wits, 

Perſons in Priſon after their Enlargement, Perſons out of the Realm 

after their Return from beyond Sea, P For it is to be Obſerved, » ; Rep. 8, 
that the Savings in the Statute of the 4 H. 7. chap. 24. extend on- 91. 

ly to Strangers to the Fine, and not to Parties or Privies. [Sec the 
1 Rich. 2. chap. 7. And the 4 H. 7. chap. 24. infra.) 4 But ah I- Int. 246.a. 
fant muſt claim within the five Years, if the five Years for making 

a Claim after a Fine began in the Time of his Anceſtor. F If a Feme- * 7 Nep. 8. 
Covert (as a Feme-Sole) levies a Fine by her ſelf of Land whereof '* Wer. +3: 
ſhe is ſeis'd in Fee; this ſhall bar her and her Heirs, if her Husband 

doth not Enter and avoid it. If a ſingle Moman having preſent t plowd. 366. 
Right takes a Husband, who ſuffereth five Years to incur, ſhe is 

barr'd for Ever; becauſe it was her Folly to marry ſuch a Husband. 

If a Feme-Covert Dies while ſhe is Covert, being no Party to the * Inſt. 519; 
Fine. [Sce the 32 H. S. chap. 28. as to Fines, Gc. by the Husband 5**: 
only of the Inheritance or Frechold of the Wife, Tit. Leaſes, infra. 

or No Com pos Dies while Non Compos, or a Perſon in Priſon Dies 
while he is in Priſon; or one beyond Sea at the Time of the Fine le- 

vi:d never Return, the Heir is limited to no Time. Civil Corpora- 

tions, as Mayor and Commonalty, (5c. being diſſeiſed are barrd by 

Fine and Non-claim, and five Years paſs'd after Proclamations. 
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Rep. 78. u But Biſhops, Dean and Chapter, Prebandary, Parſon, Vicar, Maſter 
ard Fellows of a College, which are Reſtrained by Hratutes to Ali- 
enate their Lands, cannot be barr'd by Fine and Non-claim ; for if 
they are prohibited to bar their Right by Conveyances, it would 
have deen to no Purpoſe if Power is left them by their Feriniſſibn, or 
Sufferance or Non-claim upon a Fine to bar it. 

«* Weſt, dee. Thoſe that have no Preſent, but a * Future Right, upon a Prece- 

2 55 dent Cauſe, and whoſe Right and Title cometh to them after the 

Rep. 93. Proclamations, ſuch Strangers to Fines being Void of Impediments, 

9 Rep. 105. have five Years after the coming of ſuch Rights to enter and make 

10 Rep. zo. their Claim. [See 1 Rich. 3. chap. 7. 4 H. 7. chap: 24.] As in the 
Caſes of a Remainder or Reverſion hereafter to be mention'd. But 
if theſe have Impediments they ſhall have five Years too after the 
Impediments remov'd, before their Laches ſhall be prejudicial to them. 
Therefore if a Wife does ſurceaſe her Time, and five Years paſs af- 
ter the Death of the Husband upon a Fine levied of her Inheritance 
or Freehold, ſhe is barr'd of her Right, and cannot Enter by Force 
of the Statute of the 32 H. 8. chap. 28. | 

Thoſe that have neither Preſent nor Future Right, but only a 


* Weſt, Ec. y Poſſibility at the Time of Levying the Fine, or whoſe Right 


hs 88. growcth either entirely after the Proclamations, or partly before and 
10 Rep. 49, Partly after, may Enter and Claim when they pleaſe. As if the Huſ- 
50. band doth Levy a Fine of his Lands whereof his Wife is Dowable, 


and Dies, and then five Years paſs, &c. yet the Wife is not barr'd of 
her Dower, For before his Death, the Wife had only a Poſſibility 

of Dower, and not a Title to it. 
Thoſe that have neither Preſent nor future Right, nor Poſſibility 
of Right, to the Lands, Gc. in the Fine at the Time of Levying it, 
* Weſt. Se but a Right to ſomething * Iſing ont of the ſame, as Rent, Com- 
dart , mon, a Way, Sc. are not Bound at all. For the Fine extendeth on- 
| Rep. 1-4, 1y to ſecure the Right or Title of the Eſtate, but does not bind 

| the Profits to be taken out of the Eſtate. 
2. Of the ſtates that may be Barr'd by Fine. 

We have endeavour'd already to ſhew the Law concerning Per- 
ſons that have Preſent and Future Rights to Eſtates. We go on and 
| 5 Rep-124 ſay in General, That the Intereſt in f Fftares which may be barr d 
Coke Compt, by Fine, are either Intereſts by Conor Law or by Cuſtom, as Copy- 
Copyb. §. 55. holds; whether they are in Fee-ſimple, Fee-tail, for Life, or Years, 
Remainders or Reverſions. The Intereſts alſo and Eſtates by Statute- 
Merchant, Statute-Staple or Elegit, the Eſtates of Executors that 
hold Lands until Debts or Legacics are paid, may be barr d. But 

more particularly, | 3 
a If I have a Fec-ſimple and am diſſeiſed, and the Diſſeiſor doth le- 
256, vy a Fine with Proclamations, and I do not Claim within five Years 
3 Rep. 79. after, I and my Heirs (Allowance being made for Impediments) are 
2 Rep. 79. barrd for Ever. If 1 purchaſe a * Bad Title in Fee-ſimple, a Fine 
6 Rep. 195, with Proclamations will bar him that hath Right, if he doth not 


3 purſue his Right within five Years, as before Obſerv'd. 

© 1 Inſt, b If Tenant in Tazl doth levy a Fine with Proclamations, accord- 
77. 5.573 ing to the 4 H. 7. chap. 24. and 32 H. 8. chap. 36. this is a Bar to 
3 rg. the Eſtate-tail, and the Iſſue in Tail, as aforeſaid. And if Tenant 


3ect. 183, 


3 
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paſs, the Right of the Eſtate-tail, or Iſſue in Tail, is barr'd; and he 
muſt ſuffer tor the Negligence of his Anceſtor, that was the firſt 
that had Right. So the Donor may be barr'd if the Tenant in Tail 
Dies without Iſſue. The like of the Laches of him in Remainder 
or Reverſion; for it barreth him and his Heirs. But if fenant in 
Tail makes a Feoftment, and the Feoffee Levieth a Fine wit! 2ro- 
clamation, the Iflue in Tail after the Death of the Father, ſhall have 
five Years ; for he is the firſt to whom the Right doth Accrus after 
the Fine Levicd. 

d If Tenant for Life by Covin levieth a Fine with Proclamations, 
and five Years paſs in his Life, yet the Leſſor ſhall have fw Years 


to make his Claim aiter the Death of the Tenant or Leſſee, not- 


withſtanding the Forteiture. And if 't nant for Life makes a © Fog” 
ment in Fee, and the Feoftce levieth a Fine with Proclamations, it 
ſhall not bind the Leflor ; but He ſhall have five Years after the 
Death of the Tenant for Life: But upon a Difſeiſiz of 'Tenant tor 
Life, and Fine levied, the Leſſor and Leſſee have but five Years at- 
ter the Fine. For the Diſleifor comes in openly, and without the 
Conſent of the Leſſee. But Onære. For the Leſſor ſeems to be 
within the Second Saving of the Statute of the 4 I. 7. Saving to all 
Perſons ſuch Actions, &c. as ſhall come after the Fine levied, &c. 
And gag He ſhall have five Years after the Action ac- 
crueth. | 

f Leſſee for ars, at Mill, Tenant by Copy of Court-Roll, who 
pretend no Title to the Inheritance, but intend the Diſinheriſons of 
their Leſſors or Lords, cannot by Fine bar them of their Inheritance, 
Therefore if they make a Feoffment by Aſſeut and Covin, that a 
Fine may be levied, it is the rather void. 8 But it is ſaid, That 
the 2 muſt Claim within five Years after the Term is ex- 

ired. 

If a Leaſe is made for Years, and the Leſſor, or Another, before 
h Entry of the Leſſee, doth Levy a Fine with Proclamations, and 
the Leſſee does not make his Claim within five Years, the Leſſee is 
barr'd of his Intereſt for Ever; and no Relief is to be had in Equity. 
For tho the Leſſœe for Years cannot Levy a Fine to a Stranger, yet 
He ſhall be barrd by a Fine with Proclamations by the Tenant of 
the Land, or by One that is in Poſſeſſion of it. If the Leſſee be i Ouſt- 
ed, and by it the Leſlor Diſſeiſed, and the Diſſeiſor doth Levy a 
Fine, and tive Years paſs with Proclamations and Non-Claims, the 
Leſſor and Leflee both are barr'd, and ſhall have but five Years 
aftcr the Fine levied ; becauſe they are within the firſt Saving of 
the Statute, and Have a Preſent Right, Oc. 

So if One enters upon, and puts out a Copyholder, and the Diſſeiſor 
doth Levy a Fine of the Lands, and the Copyholder ſuffers five 
Years to paſs after the Diſſeiſin and Fine, without making any Claim, 
the Intereſt of the Copyholder, and of His Lord are hereby barr'd for 
Ever. This is not a Fine Levied by Covin, becauſe the Levying of 
the Fine is lawful, and the Diſſeiſee may re-enter, or bring his Action 
within five Years, and the Lord muſt needs know of the Diſſeiſin. 
So if Copyholder makes a Feoffment in Fee, upon Good Conſider- 
ation, and the Feoffee levieth a Fine with Proclamations, and five 
Years paſs, 'The Lord is barr'd. But if a Copyholder levies a Fine, 
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and five Years paſs, the Lord is not barr'd, as before obſerved; for, 
the Copyholder having not a Freehold, the Fine is utterly void. 

* He that hath Right of a Remainder or Reverſion Expectant up- 
on an Eſtate of Freehold, hath five Years allowed after the Re- 
mainder or Reverſion acerueth. So if Tenant for 99 Years, if He 0 
long lives, levies a Fine and dics, 'They ſhall have five Years after 
His Death to Avoid the Fine. 

But if One hath a Remainder or Reverſion Depending upon an 
Eſtate for | ars, and the Termor is Diſſeiſed, and a Fine levied, 
and five Years paſs, 5c. They are barrr'd. For the Termor might 
preſently have entered, and He in Remainder or Reverſion might have 
had an Aſſiſe for ſuch Diſſeiſin. 

Eſtates by m Statute-Merchant, Statute-Staple and Elegit may be 
barr'd, if thep are out of Poſſeſſion, and a Fine is livicd, Cc. and 
tive Years paſs without Claim. 

A Fine with Proclamations, and five Years paſy'd, 6c. doth Bar 
the Lord in n Antient Demeſne of His Writ of Deceit. And like- 
wiſe a Writ of Error is barr'd thereby. But Ozerc. For the Fine 
was Coram non Fudice; and the Lord claimeth not the Lands, but 
His Antient Scigniory. But 'Theſe Fines make a Diſcontinuance, if 
they do not Bar by the Statute of Non-Claim. 

Note, That no Fine ſhall Bar any Eſtate in Poſſeſſion, Remainder 
or Reverſion, which is not © Deveſted and put to a Right. For He 
who Hath the Eſtate or Intereſt in Him cannot be put to His Action, 
Entry or Claim : becauſe He hath that already, which the Action, 
Entry or Claim would give Him. And therefore, if one doth Levy 
a Fine of my Land while I am in Poſſeſſion of it, this Fine will not 
Hurt me. For if I make a Leaſe for Years of my Land, rendering 
Rent, and a Stranger Levies a Fine of the Land, and the Leſſee for 
Years payeth His Rent to me Duly, I am not barr'd of my Reverſion 
becauſe I was always in Poſſeſſion, and not put to Right only. So if 
there is Tenant in Tail, Remainder in Tail, or 'Tenant for Life, Re- 


mainder for Life, and the firſt 'Tenant in Tail, or the firſt 'Tenant 


for Lite doth Bargain and Sell the Land by Decd Indented and In- 
roll'd, and after doth Levy a Fine to the Bargaince, in theſe Caſes 
the Remainders are not Bound, tho' the five Years paſs without 
Claim. For the Law adjudges Them always in Poſſeſſion. 

p A Fine levied to Deceive Creditors or Purchaſors, ſhall not Bar 
them, but ſhall be Void as to Them, as well as any other Fraudulent 
Conveyance. [See 13 Eliz. chap.5: 27 Elix. 4.] 


By the 4 H. 7. chap. 24. T he Fine after the Ingroſſiug it, and Pro- 
clamations made, ſhall conclude as well Privies as Strangers to the 
ſame; except (as to Strangers) Perſons under Age, Moes Covert, 
Perſons in Priſon, or out of the Realm, or not of Sound Mind, be- 
ing not Parties to the Fine. And Saving to every Perſon and their 
Heirs, other than Parties, (which muſt be Strangers) ſuch Right, 
Claim; Intereſt, as they have at the Time of the Fine Ingroſfſed, ſo 
that they purſue their Title or Intereſt by Way of Action or Entry 
within Five Tears after Proclamations made. And alſo Saving to alt 
Perſons ſuch Intereſt in the Lands, &c. as ſhall come to J hem aſter 
the Fine Ingrofſed; and Proclamations made, by Force of any Cauſe 
or Matter bad before the Fine lewied ; ſo that Ther, or Their 2 
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purſue their Right within ſive Nears next after ſuch Right or Inte- 
reſt does accrue; or within Five Mars after the beforementioned Hu- 
pediments of Infancy, Coverture, &c. are Removed. Otherwiſe They 
are Concluded as if They had been Parties or Privies to the ſaid 
Fines. Laſtly, Saging to every Perſon, not Party nor Privy tothe 
ſaid Fine, their Exception to Avoid the ſaid Fine, by Reaſon that 
T hoſe which were Parties had Nothing in the Lands compriſed in the 
(aid Fine. [Sce the 32 H. S. chap. 36. ante.] 


All the Sagi ug. in this Act Relate to 4 Stranger 5 only as to their 3 Rep. 87. 
Preſent or Future Right. 

Infancy, Coverture, (5c. of ther Heir in Tail gives no Claim to r ; Rep. 85. 
Him, inaſmuch as He is Privy, 91, 

The Saving to avoid the Fine, | Becanſe the Parties had Nothing ' 3 Rep. 92. 
in the Landi, Relates alſo only to Strangers, or to every Perſon not * ln. 525: 
Party or Privy. 

The 4 H. 7. chap. 24. recites almoſt the 1 K. 3. chap. 7. proba- 
bly — the Laws of Rich. 3. to be Invalid. [See 1. Rich. 3. 
chap. 7. 

- the 5 H. 4. chap. 14. 22 Elig. chap. 3. For the Inrellment of 
Fines, &c. 

7. A Fine may be Avoided, 1. By the Death af All, or Some of 

the Parties, before the King's Silver is enter'd. 2. For Deceit or 
Covin in Procuring it. 3. For ſome Notorious Error in the Procced- 
ings. A ſmall Error will not Avoid it. [See 23 Fliz. chap. 3. 10 & 
11 . 3. chop. 14.) 4. By Claim, Entry, or Action of Him that 
hath Right to the Land, if he Claims, Gc. in due Time. [See the 
21 Fac. 1. chap. 16. 4. G 5 Ann. chap. 16.) 5. By Plea That Nei- 
ther of the Parties had any Thing at the Time of Lievying the Fine 
in the Eſtate; and then One muſt ſhew in whom the Eſtate was 
veſted. This is allow'd only to Strangers to the Fine, not to Partics 
or Privies. [Sec the 27 Ed. 1. and the Expoſition thereof 2 Iuſt. 5 21, 
c. and the 4 H. 7. chap. 24, ſupra.) | 

3. Of a Common Recovery. | 


Therefore, 1. hat is a Common Recovery. 2. he may ſuffer a 
Common Recovery. 3. Of what Things. 4. Before whom. 5. 
what . the Force and Hffett of a Recovery. 6. How Falſfied or 
Acoded. 

I. A © Common Recovery ( Recuperatio) is a Feigned and Formal e 1 lat. 


Suit and Judgment upon a Real Action brought in the Common Pleas 154 a. 


Court, by One againſt Another that is ſeiſed of the Frechold, to De- BSS. 


pe - 52 ; . | Of Recove- 
{troy Eſtates in Tail, Remainders and Reverſions, and to Bar the for- ries Sed. 1. 


mer Owners thereof. u It is a 7277 d Suit, and is now by Uſage and e Rep. 4s, 
Cuſtom become a Common Conveyance and Aſſurance of Lands; a _ 
which the Judges will not ſuffer to be Impeach'd or Queition d, be- WO "oY 
cauſe ſo many Men's Titles to their Eſtates do depend upon it. 


Fines, were Contriv'd and Allow'd 
K K ; when 


* PE —— Mk. 
* 7 


* Communis Error Jacit Fus. Dr. & Stud. Dial. 1. chap. 26. 4 Inſt. 240. 
Semper in Fictione Juris. ſubſiſtit AEquitas. 10 Rep. 40.11 Rep. 51. 1 Inſt. 150 a. 
Fictio Furis inique Operatur Alicui Damnum aut [ajuriam. 3 Rep. 36. 


Necęſſitas Vincit Legem. Qucd Neceſſarium eſt Licitum eſt. 5 Rep. 40. 10 Rep. 61. 
Neceſſitas eſt Lex © Mie 8 Ref. 69. | 
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when Eſtates-tail became to be Inconvenient. For an Eſtate in Tail 
might poſſibly laſt for Ever. Sec Of Eſtates in Tail, ante, chap. 1. 
A True Recovery is an Actual and Real Recovery of any Thing, inju- 
riouſly taken away or detained, or the Value thereof, by Judgment 
in the Ordinary Courſe. 


There mult be Three Perſons at leaſt to make a Common or 


feign'd Recovery, (iz.) A Recoveror, a Recoveree, and a Pouchee. 


The Recoceror is the Plaintiff or Demandant that brings the Writ of 
Entry ſur Difſeiſin, &e. The Recoveree is the Defendant or Te— 
nant of the Land, cc. againſt whom the Writ is brought. He muſt 
be perfect Tenant of the Freehold, * The FYouchee is He whom the 
Defendant or "Tenant Voucheth (4 Yocando) or Calls to Warranty 
of the Land in Demand, either to Defend the Right or to Yield 
Him other Lands in Value according to a ſuppoſed Agreement. 


Now to ſufler a Common Recovery, The 'Tenant of the Freehold 


y agrees with the Demandant (ſome Friend) that He ſhall bring 
His Action Real againſt Him, as tho' He the Demandant had Good 
Right to the Land, and the 'Tenant no Right of Entry to the ſame, 
but after a Difleitm which a Stranger had unjuſtly made; whereas 
indeed the Demandant never had poſſeſſion thereof, nor the Stranger. 
The Tenant appearing to the Writ Vouches or Calls to Warranty 
A. B. perhaps the Cryer cf the Court, who is call'd the Common: 
Vouchee, and is ſuppoſed to warrant the Title. This Vouchee ſhall 
appear as tho He would defend the Title, and the Demandant ſhall 
declare againſt Him; and thereupon He prays a Day to make His 
Defence. But after the Day given by the Court, the Plaintiff or De- 
mandant ſhall have Judgment to Recover the Land againſt the De- 
fendant, or Tenant in Tail, and He to Recover in Value againſt the 
Common Vouchee. But this Recovery in Value is only Imaginary ; 
becauſe the Common Vouchee hath no Lands to render in Value; 


yet it is taken for a Bar of the Tail for Ever; and. is juſtified to be 


Good in Conſcience as well as Law (Z notwithſtanding the Statute of 
Heſt. 1. chap. 2. wherein it is provided, That the Will of the Giver 
ſhall henceforth be Obſerved) and this whether the Recovery be up- 
on Good Title or not. But it is faid, That a Common Recovery is 
not contrary to that Act, nor to the Intent of the Donor, [See the 
7 H. 8. chap. 4. 

A Feigned Recovery is either with a * Single Voucher, as before 
ſhewn ; or with a Double Voucher, where the Tenant voucheth 
One, who Voucheth over the Common Vouchee. And this is the 
moſt Common and fateſt Way, Yet there may be more 
Vouchees, or more Vouchers over, where three or more are vouch- 
ed. h But the laſt is always the Common Vouckee, who is worth 
Nothing. - 

Note, That one may be a Vouchee and Voucher; as he is Call'd 
upon, and then as He Calleth upon Another. . 

The Common Recovery with $:zzg/e Voucher is to Bar the Tenant 
in Tail, and his Heirs only, of ſuch Eſtate-tail which is in his b Poſ- 
ſeſſion (not where He is put to a Right) with the Remainder Depen- 
dent upon the ſame, and the Reverſion Expectant, which others 
have; and of all Leaſes and Incumbrances derived out of ſuch Re- 
mainder or Reverſion. The Common Recovery with Double 
Voucher is to Bar the firſt Voucher and his Heirs of every ſuch Eſtate 
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as at any Time was in Him, or any of His Anceſtors, whoſe Heir He 
is of ſuch Eſtate; and all others of ſuch Right to Remainder or 
Reverſion as was at any Time Dependent or Expectant upon the 
ſame; and of all Leaſes and Incumbrances derived out of them; and it 
will alſo be a Bar of ſuch Eſtate, whereof the Tenant was then ſeiſed 
in Reverſion or Remainder, Expectant or Dependent upon the fame. 

In a Recovery with Single Voucher, the Precipe or ri of Fntry 
muſt be brought againſt the Tenant in Tail in Poſſeſſion, and He to 
Vouch the Common Vouchee. But in a Recovery with Double 
Voucher, you muſt either by Fine, Feoftment, Bargain and Sale En- 
roll'd, or Leaſe and Releaſe, Diſcontinue the Land, and make a 
"Tenant of the Frechold of the Land Demanded ; and then bring the 
Writ againſt that Tenant, the Diſcontinuec, as the Conuſee, Feoffee, 
Bargainec, Gc. and He to vouch the Tenant in Tail, and He the 
Common Vouchee, who pleads, and after makes Default. And then 
Judgment is given for the Demandant againſt the Tenant, and for 
the 'Tenant to Recover in Value againſt the firſt Vouchee to Reco- 
ver in Value of the Second (or Common) Vouchee: In like Manner 
it is in a Treble Voucher, (5c. 

2. Who may ſuffer a Common Recovery ? 

© 'Thoſe may be Recoverors, Recoverees and Vouchees, that may be « Wet. &c, 
Cognizors or Cognizces in Fines. [See who may Levy or Take by Sed. 1. 
Fine, * And ſee the 34 & 35 H. 8. chap. 20. 14 Elis. chap. S. 
infra. | 

An 4 Infant appearing by Guardian cannot ſuffer a Common Re- whey 43 
covery. But if He obtains a Privy Seal for that Purpoſe, he himſelf * 
is allow'd to ſuffer a Recovery. A Feme-Covert with her Husband 
is bound by a Recovery; but as in a Fine, ſhe ought to be Exami- 
ned. ( 22 A Mortgagee cannot bind the Mortgagor ; for He may en- 
ter for the Condition broken. 

0 A Stranger is not barrd by a Recovery, or by Non-claim as in 3 Rep. 5. 
a Fine. 

A Recovery ſuffered by 'Tenant for Life is good, if he in the next 
Remainder aſſents to it. But if 'Tenant for Life ſuffers a Common 
Reco@ry by Conſent and Covin, between the Tenant for Life and 
the Recoveror, this is a Forfeiture of his Eſtate; and He in the Re- 
verſion may preſently Enter. [See the 14 Eliz. chap. 8. infra.) 'Te- 


nant for Years cannot ſuffer a Recovery, for He is not Tenant of a a 
Freehold. 


3. Of what Things? RE 

A Common Recovery may be had of ſuch f Things (for the moſt A. ha Oe 
Part) as may paſs by a Fine. An“ Uſe may be raiſed upon a Reco- > 1 q 
very, as well as upon a Fine. | Sce Of [ndentures to Lead the Lies; Rep. ao, 
of Fines and Recoveries, infra.) But neither Fine or Recovery can 4 
deſtroy an Eſtate Executory, which depends upon Contingencies; be- 
caule it is uncertain whether there will ever be ſuch an Eſtate in be- 
ing for the Fine to work upon; for that is not like to an Eſtate in 
Remainder, becauſe a Remainder is an Eſtate Veſted. 

4. Before whom. | 

Common Recoveries muſt be ſuffer d in the Court of Common 
Pleas by the Tenants and Vouchers Perſonally in Court, or by Attor- 
721e5, But ſometimes by an Attorney in the Country upon a edimus 
Poteſtatem, or Commiſſion out of Chancery. 

EE 8 Re- 


22 An Inſtitute of the Book II. 
s Kiteh. 176. & Recoveries may be had in a Court Raron by Cuſtom. But 9 2 


3 ſay without Cuſtom, when by Uſage Copyhold Lands have been 


907. Entailed, 
1 Lev. 136. | | 
By the 34 & 35 H. 8. chap. 16. Recoveries may be ſuffer d at the 
Aſſizes and Great N in Wales. 
By the 27 Eliz. chap. 9. Recoveries may be ſisfer'd in the Conn- 
ties Palatine of Lancaſter, Cheſter, aud Durham. 


[See the 34 & 35 H. 8. chap. 22.] 


' 

k 5. The Force and Hffect of a Recovery is to cut off Eſtates-tail, 
| d1 Rep. 62, Remainders and Reverſions, and h all Leaſes and Incumbrances De- 
& 63. rived out of Remainders and Reverſions, that one may Sell, Give or 
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able to allow the Heir, &c. Liberty to have the Land, and the Re- 
compence in Value. 'Therefore he loſeth the Land, and muſt truſt 
to the Recompence. 'This ſuppoſed Recompence is the Reaſon why 
a Common Recovery is a Bar to All that are in Remainder or Re- 
verſion, as well as to the Iſſues in Tail. Whereas a Fine bars only the 
Heirs in Tail, but not thoſe in Remainder or Reverſion; except upon 
Non-claim in due 'Time. 

38, Ak Tenant in Tail cannot be Reſtrain d by Condition, &c. from 
41. ' ſuffering a Recovery. 

_ 224% A Common Recovery is the beſt Aſſurance (except an Act of Par- 

t 7+ liament) that Purchaſors can Have for their Money. 
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By the 34 & 35 H.8. chap. 20. No Recovery had againſt Tenant t 
in Tail of the King's Gift (the Remainder or Reverſton being in the , 
King) ſhall be Barr d by a Common Recovery ; nor the Remainder | - 
or Recerſion which is at the Time of the Recovery in the ö 
Niuus. 1 

[See 1 Iuſt. 372. b. 373. a. 2 Rep. 15, 16. For the Conſtruction of 
this Act upon the Words, (viz.) Whereof the Remainder or Reverſion 
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1 ſhall be in the King.] 
q Ry 6.1 A Recovery may be Falfified (or proved Falſe) and Avoided. 
[4 104. b. 1. By Writ of Error; when there is ſome Groſs Error in the Pro- 


cecdings in Matter of Subſtance. As when an Infant, or Feme-Co- 
vert without her Husband, ſuffers a Recovery. [See the 23 Elis. 
chap. 3. 16 Car. 2, chap. 2. 16 & 17 Car. 2. chap. 8. But fee alſo 
the 1065 11 /. z. chap. 14. Where no Writ of Error ſhall be brought 
to reverſe a Common Recovery after 20 Years. ] 2. By Pleadiug, That 
it was by Covin againſt Tenant for Life to diſinherit him in Rever- 
fion ; or that He againſt whom the Writ is brought is no Tenant of 
the Freehold by Right or Wrong; or that He that hath the Eſtate 
is neither Party nor Privy to the Recovery; or where the Recovery is 
had againſt the Husband alone of the Land to which his Wife hath 
Title of Dower; or becauſe Another hath ſome Eſtate in the Thing 

4 whereof 
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whereof the Recovery is had, as a Leaſe for Years, Gtr. 3. By Mo- 
tion to the Court, and praying a Yacat of the Judgment. 


m By the 11H. 7. chap. 20. A Recovery by Covin ſuffered ly NMiſe ſole, „Rep 176 
or with after-taken Husband, of her Eſtate in Dower, for Life, or 3 . : 
in Tail, joyntly with her Husband, or only to her ſelf, of Lands, &c. $54 0, Cx, 
of the Inheritance or Purchaſe of the Husband, or Given to the Huſe ; Rep. 19. 
band and Mie by the Hnsband's Anceſtors; &c. ſhall be Void; and He s Rep. 1,72. 
that 28. Right may Enter after Her Deceaſe, [See the 32 H. 8, * Lift. 326d. 
chap. 28. 

5 the 21 H. 8. chap. 15. u 4 Termor for Years may Fulſity a "1 Inſt. 46.4. 
Common Recovery had againſt them in Reverſion, and ſhall Enjoy Ind. 1 7 2 
his Term againſt the Recoveror according to his Leafe. 11 Rep. 33. 

The Recoveror may have the ſame Remedy by Avowry or Action of 
Debt, for Rents and Services reſerved upon ſuch Leaſe, and due af 
ter ſuch Recovery, and alſo like Action for Waſte, as the Recoverce- 
had. | See the 7 H. 8. chap. 4.] 

No Statute or Execution by Elegit ſhall be avoided by ſuch Feign- 
ed Recovery; but ſuch Tenants ſhall have like Remedy to Falfify ſuch 
Recoveries, as Tenant for Tears; 


i By ſeveral Statutes Recoveries ſuffered by o Spiritual Perſons; &c: » lugt. 4325. 
[ of Lands Held in Right of their Churches, Gc. ſhall not bind their 343. a. 
Succeſſors. [See Of Leaſes, infra.] 


k By the 14 Eliz. chap. 8. All Recoveries had by Agreement of the 
8 Parties, or by Covin, againſt Tenant by Curteſy, Tenant in Tail f 
q ter Poſſibility of ſue extintt, for Term of Life or Lives, &c. ſhall be 
Void againſt Them in Remainder or Reverſion, and againſt their Heirs | 
and Succefſors. — 


This P Statute extendeth not to any Recovery, unleſs it be by A- » 1 Rep. 13. 
reement or Covin; nor doth it prejudice any one that ſhall by Good 3 Rep. 60,6. 
Title recover Lands, (5c. And if there be Tenant for Life, Re- 8 5 
mainder in Tail, Remainder or Reverſion in Fee, if Tenant for Life "i 
be impleaded by Agreement, and Vouch Tenant in Tail, and He 
Vouch over the Common Vouchee, this ſhall Bar the Remainder 
and Reverſion in Fee, tho' He in the Remainder or Reverſion did 
never Aſſent to the Recovery. It was never the Intent of the Act to 
extend to ſuch a Recovery in which a 'Tenant in Tail was Vouched. 
For He hath Power by Common Recovery, if he were in Poſſeſſion, 
to cut off all Remainders and Reverſions. But if Tenant for Life 
had ſuffer d the Recovery without the Aſſent of Him in Remainder, 
the Recovery had been void. So if Tenant for Life had ſurrender'd to 
Him in Remainder in Tail, he might have bound the Remainder and i 
Reverſion Expectant upon His Eſtate. | 
Where the Provi ſo of this Act ſpeaketh of an Aſſent of Record by 
Him in Remainder or Reverſion, it muſt be underſtood that ſuch At- 
ſent muſt appear upon the ſame Record. | 
[See the 21 Fac. 1. chap. 26. Of Fines and Recoveries made in the 
Ne oy other Perſons without their Cqnſent. [See of Felony, Book 33 
chap. 1. 
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Rep. oo, 4.4 [ndentures to Lead the Nies of Feoffments, Fines and Reco- 
3 veries are Writings Indented made by the Parties (Before or After 
5 Rep. 26. the Feoffment, Fine or Recovery) to declare the Intent of the Par- 
A r b. ties how the Lands are to be ſettled by the Feoffment, Fine or Re- 
* covery. On a Bargain and Sale of Lands no Uſe may be declared 
but what the Law doth make, (-iz.) to the Uſe of the Bargaince ; 

nor upon a Covenant of Uſes but what is Contain'd or Averr'd with- 

in the Deed, Where no Uſes are declared, the Feoffment, Fine or 

Recovery ſhall enure to the Uſe of the Feoffor, Cognizor, Gc. But 

if the Conuſee of a Fine levied of Lands doth pay Money to the 

Conuſor at the Time of the Fine levied, and there is no Uſe declared 

to lead the Uſe of the Fine, the Law will Conſtrue the Fine to be 


levied of theſe Lands to the Uſe of the Conuſee or of Him to whom | | 
. 


the Fine is levied. | 
r2Rep. 57, © The Husband cannot Declare the Uſe of the Wife's Land 
againſt her Agreement, by Reaſon of the Inconveniencies that would 


follow. 


By the 4 & 5 Ann, chap. 16. f. 15. Declaration of Uſes or Truſts 
by Deed made after the Fines and Recoveries ſhall be Good in Lato; 
notwithſtanaing the 29 Car. 2, chap. 3. which requires Writing to 
paſs Eſtates at the very Time of the Conveyance. 


5. Of Covenants to ſtand ſeiſed to Uſes. 1. What is an Tiſe and 
a Covenant to ſtand ſeiſed to Uſes? 2. How are Uſes Divided? 
3. What yes require no Execution by the Statute. 
1. What is an Uſe, and a Covenant to ſtand ſeiſed to Uſes ? 
„Rep. 11, An Uſe is a Truſt or Confidence repoſed in one that Ceſtuy que 
Inſt. 25a. b. Ce (He to whoſe Uſe) ſhall take the Profits, and that the Terre-Te- 
nant ſhall make an Eſtate according to his Directions. This is an . 
1 Inſt. Uſe at Common Law. But Uſes may be raiſed either by * Trans ! 
N mutation of the Eſtate and Poſſeſſion, as by Feoffment, Fine or Reco- | 
very, Gc. or out of the Eſtate of the Owner of the Land, as by Bar- | 
gain and Sale, by Deed Indented and Inroll'd; or by Copenant to ſtand 
ſeiſed to an Uſe, upon Lawful Conſideration, without 'Tranſmuta- 
tion of the Eſtate or Poſſeſſion. 
An Uſe cannot be raiſed out of an Uſe. | | 
A Covenant to ſtand ſeiſed to Uſes, is when a Man (that hath a 
Wife, Children, Brother or Kindred,) doth by bare Covenant in Wri- 
ting under His Hand and Seal agree in Conſideration of Natural 
Love and Affection, Marriage, or other Good Conſideration, That 
for Their or any of Their Proviſion or Preferment, He and his Heirs 
will ſtand ſeiſed of Land to their Uſe, either in Fee- ſimple, Fee- 


« 1Inſt, tail, or for Life. ® A Man at Common Law could not during the 
Ls 5 Coverture limit an Eſtate to His Wife. But now by Deed He may 


Covenant to ſtand Seiſed to Her Uſe, or make other Conveyance to 
Another for the Uſe of His Wife. 

Alſo a Covenant to ſtand Seiſed to Uſes may be to the Uſe of a 
Rep. 176. * Stranger, but then it muſt be for Money, or other valuable Con- 
12 15. ſideration, not for Love and Affection, c. Conſideration of Natural 
36. affection only; and Conſideration of Natural Affection and 20 J. will 
raiſe an Uſe to a Son. But Conſideration of 20 J. only without Na- 


tural Affection will not raiſe an Uſe without Inrollment. AS 
2 | | 'This 


0 * 
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This Uſe is Created by the Statute of the 27 U. 8. chap. 10. 
which Conveyeth the Eſtate of the Land as the Uſe was directed. 
And fo this Corrnunt to ſtaud Seiſed to Uſes is become a Convey- 
ance of the Land ſince the faid Statute. This needs not be by Deed 
Indented and Inroll'd, as a Bargain and Sale of a Frechold ought to 
be, becauſe that is particularly Required by a Subſequent Statute as 
ſhall be ſhown hereafter. 
If the Party to whoſe Uſe one Comenanteth to ftand Seifſtd of the 
Land is not his Wife, or One that he intends to Marry, Child, Un— 
cle, Coulin, or One that his Kinſman intends to Marry, no Uſe will 
ariſe, and ſo no Conveyance. The Law allows in ſuch Caſes the 
Confideration of Blood and Marriage to raife Ulcs, as well as Mo- 
ney, and other valuable or profitable Conſideration when the Uſe is 
to a Stranger. Y But it does not Allow any 'Trifling Coniideration of y Plond. 322 
Service, Old Acquaintance, c. yet where a Man Conveyeth an E- 2 Roll. Ab: 
ſtate of his Land to others by? Feofment, Fine, Recovery, or by! Re 58 
Feoffment, Fine or Recovery to the Uſe of his Laſt Mall, and after- 5 Row. 16. 
wards Declares the Uſes in His Laſt Will, He may appoint an Uſe ' E716. 
without any Conſideration, à But in a Covenant to ſtand Sciſed, 781. LO 
or in a Bargain and Sale, there muſt be a Conſideration Expreſſed, i Rep. 176. 
or ſpecially Averrd where the Conſideration is General, (as for Good 145 2 
Conſideration, Gc.) tho' the Matter fo Averr'd is Traverſable. ng 
Theſe Covenants to ſtand ſelſed to Uſes are Grounded upon the 
Statute of the 27 I. 8. chap. 10. as hath been mention'd. For this 
Statute Conveycth the Poſleſſion to the Uſe, (7. e.) joins the Uſe and 
Poſſeſſion of the Land together; ſo that what Eſtate a Man hath in 
the Uſe, the ſame he hath in the Poſſeſſion. b Many Deceits » 1 Rep. 121, 
through Fraud or Fear were invented by Men, by Settling the Poſe 223, 129 
ſeſſion in one Man, and the Uſe in Another; or by giving the Poſeſ- 
ſion of their Lands to Another, and to take the Profits Themſelves; 


inſomuch, That the Poſſeſſion and the Uſe were Divided, which o- 


EE — — — - - 


| pend a Gap for Frauds and many Inconveniencies. A Man knew 
5 not then againſt whom to bring his Action; the Wife was Defrauded a 
1 of Her Thirds or Dower; Lords of the Fruit and Benefit of their | f 


Lordſhips, G . Therefore to prevent theſe and the like Abuſes, 


By the 27. H. 8. chap. 10. It is provided, That the Uſe and Poſſeſ- 
ſion ſhall be always united, by Declaring, T hat where any are or 
ſhall be Seiſed of any Lands, &c. to the Uſe or Truſt (for the Sta- . vi 
tute ſpeaks of Truſts as well as Uſes) of any Other by Reaſon of any | 
Bargain and Sale, (See infra) Feoftment, Fine, Recovery, Contratt, 
Agreement, Mill, or Otherwiſc, by any Means whatſoever, Ceſtuy que. 
Uſe, or Ile to whoſe Uſe the Lanas are ſettled in Fee-fimple, Fecgail, 
tor Life, Tears, or Otherwiſe ; or He who hath any Uſe in Reverſion 
or Remainder, &c. ſpall be Eſtecmed to be in Peſſefſion of the Land 
to all Intents and Purpoſes. And where one is ſciſed of Lands to 
the Uſe or Intent that Another ſhall have an Tearly Rent out of 
the ſame Lands, Ceſtuy que Uſe, (or He to whoſe Uſe the Rent ts 
Granted) ſhall be Deemed in Pofeyſion thereof, (viz.) of the Rent, 
and of like Eftate, as he that had the Uſe. 


© If there are Uſes invented and limited in a New Manner, and t Rep. ky. 


not according to the Rules of the Common Law, they are Void by 130, 128. 
He 


the Statute. d 
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* 1 Rep. 126. 
136. 

f 1 Rep. 122, 
a 

1 Inſt, 19. b. 
2 Cro. 50,51, 
401: 


4 He that had the Uſe before this Statute, had no more than a 
Truft at Common Law, or an Equity to have the Lands; and no 
Remedy for it but by Subpæna in Chancery upon Breach of Truſt. 
But now the Statute gives the Poſſeſſion to the Uſe. And ſo in a Co- 
ccnant to ſtaud Seifed to Uſes, the Statute exccutes the Agreement 
as the Chancery would have done before, and gives the Land alſo to 
Thoſe that had Intereſt in the Uſe. | 

This is the Reaſon, That in Conveyances you ſet down in the Ha- 
bendum, To whoſe Uſe, that they may have the Poſſeſſion without Li- 
very and Seiſin. 

But © Four Things are Required to the Execution of a Uſe within 
this Statute. 1. 'That there be a Perſon ſeiſed. For the Words of 
the Statute are, Any Perſon Stand or be Seiſed. But che King, a 
Corporation, [See 2 Aw. chap. 11] Lord by Eſcheat, &c. an Alien, 
One Attainted, (5'c. cannot be Enfeoff'd or Seiſed to the Uſe of Ano- 
ther, nor Tenant in Tail to the Uſe of Himſelf and His Heirs or any 
Other and His Heirs, or Tenant by Curteſy, or in Dower. 2. That 
there be a Ceſtuy que Uſe in Being; for the Words of the Act are, 
Stand and be ſciſed to the Uſe of any Perſon or Perſons. [See the 
10 G 11 V. 3. chap. 16] 3. That there muſt be an Uſe iz Eſſe, in 
Poſſeſſion, Remainder or Reverſion. 4. That the Eſtate of the 
Feoffees, Gc. out of which the Uſes ariſe, be Veſted or Transferr'd 
to Ceſtuy que Uſe ; for the Words of the Act arc, And the Eſtate of 


ſuch Perſon ſeiſed to the Uſe. ſhall be adjudged in Ceſtuy que Uſe 


b 1 Rep. 121, 
1225 176. 


h 2 Roll. Abr. 
781,782,789. 


&c. If any of theſe Fail, there is no Execution of the Uſe within 
this Statute. 


2. Uſes are thus Divided. 

There are 8 Two Manner of Uſes. 1. In Being, either in Poſſoſ⸗- 
ſion, Remainder or Reverſion. 2. In Contingency, which by Poſſibi- 
lity may Fall into Poſſeſſion, Remainder or Reverſion. Theſe Re— 
main at the Common Law till they come iz Efſe. In every of 
theſe Uſes there muſt be Confidence in the Perſon and Privity in 
Eſtate. 

Alſo a Uſe is Expreſs or Implied. 1. Expreſs, as when a Feoff- 
ment is made of Land to F. S. and his His Heirs, tothe Uſe of . S. and 
the Heirs of his Body; or when I covenant to ſtand ſeiſed of the Land 
to the Uſe of my Wite for Life, and after to the Uſe of my firſt Son 
on her Body begotten, or to be begotten, and the Heirs of his Body, 
Sc. 2. Implied, when the Uſe is not Declared betwixt the Parties 
but is left to the Conſtruction of the Law. h As when a Man ſeiſed 
of Lands makes a Feoffment in Fee, (5c. without any Conſideration, 
and it is not Declared to whoſe Uſe ; by Conſtruction of Law it ſhall 
be to the Uſe of the Feoffor, Oc. But if there is ſuch a Conſidera- 
tion as the Law requires, then the Law will conſtrue it to be to the 
Uſe of the Feoffee. So when one Doth Bargain and Sell His Land 
for Money to Another, and no Uſe is Expreſſed in the Deed, the 
Law will Conſtrue the Intent of the Parties to be to the Uſe of the 
Bargaince and His Heirs, , [Sce of Bargain and Sale, poſt.] A Gift 
in Tail ſhall be to the Uſe of the Donce, Leaſe for Life or Years to 


the Uſe of the Leflec. If Leſſee for Life or Years grant over Their 


Eſtate without their Expreſſing to whoſe Uſe, it ſhall be to the Uſe 
of the Grantecs ; for there is an Implied Conſideration, as to pay the 
# | | Rent 
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Rent to him in Reverſion, to be Subject to Forfeitures, and to be pu- 
niſhed for Waſte. 
3. What Uſes require no Exccntion by the Statutc # 
There are Uſes that need no Execution by the Statute of the 
27 H. 8. c. 10. As when a Man doth Convey Lands to J. &. and 
His Heirs, to the Uſe of J. S. and His Heirs. And when Lands are 
Convey'd to others in 'I'ruſt after this or the like Manner (gig. 
i That the Feoftees ſhall take the Profits and deliver them to the Crompr. 
| Feoffor and his Heirs. Such a 'I'ruſt is not Executed by the Statute, Jur. 4%. 
bh but remains as before at Common Law; and is Determinable in - 
quity in the Court of Chancery. * Alſo Leaſes for Tears of Lands Dyer 369, 
in Uſe (which Leaſes Had their Being before and are Grantcd over Crompr. Jur. 
in Uſe and 'Truſt) are not executed by the Statute. And Therefore 6“. 
if a Leſlee for Years of Lands Aſſigns over His Eſtate to 4. and N. and 
their Aſſignes, To the Uſe of the Grantor and His Wife, all the Eſtate 
is in J. and B. and the Grantor hath nothing but a Uſe, for which 
He Hath His Remedy in Chancery only, And yet if a Feoffment be 
made to the Uſe of A. and B. and his Aſſigns, for Years, this Uſe is 
exccuted by the Statute ; becauſe the Leaſe had not it's Being before; 
and becauſe the Words of the Statute are, If any ſhall ſtand or be 
a ſeiſed of any Lands; whereas the Leſſee for Years of Lands that Had 
| their Being before, was poſſeſſed only of his Term, and not ſeiſed of 
any Frechold. So there ſtill Remains an Uſe of ! Goods and Chartels 'c 
Perſonal, which is properly call'd a Chancery Truſt and Confidence, 6? 
For One may ſtill have ſuch Things in Truſt, and to the Uſe of Ano- 
ther. Here ſtill the Uſe and Poſſeſſion are Divided, becauſe not uni- 
ted by the Statute, Thus if an Obligation or Statute-Merchant or 
Staple be made to A. to the Uſe of B. This is a Truſt of the ſame 
Nature. And if A. Releaſeth the Obligation, &c. without the Con- 
ſent of B. or gets the Money into his own Hands, B. ſhall Have Re- 
lief in the Chancery. And Note alſo, when there are other Truſts 
and Confidences of Lands that are not executed by the Statute, or of 
Chattels Real or Perſonal, and the Truſtee proves Falſe, or Delays 
to Exccute the Truſt, the Party grieved muſt have his Remedy in 
Equity in the Court of Chancery ; for there is no Remedy at Com- 
mon Law. | | 
m Copyhold Lands are not within the Statute of the 27 H. 8 chap. Co's 
10. becauſe the 'Fransferring of the Poſſeſſion by the ſole Operation of _ i 
the Statute, without Allowance of the Lord and Agreement of the Nirch. . - = 
Tenant, would Tend to the Prejudice of the Lord and Tenant, | 


roinpt. 45, 


the 3 H. 7. Chap. 4. Al Deeds of Gift of Goods and Chattels | 
made in Truſt to the Uſe of the Grantor to Defrand Creditors ſhall | 
be void. [Sce the 13 Eliz. chap. 5. 27 Eliz. chap. 4.] j 
By the 29 Car, 2. chap. 3. All Declarations and Creations of 
Truſt of Lands or Hereditaments muſt be in Mriting Signed by the 
Party, or By his Laſt IWill in Mriting, or elſe void; Except Truſts 
arifung by Implication of Late; [See 2 Yentr. 361.] and Transferr d 
or Htinguiſhed by At of Law; which ſhall be of the ſame Effet, 
F V 10 Statute had not been made. [See 4. & 5 Anne, chap. 16. 
15. f . TD | | 
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* 2 Inſt. 672. 
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® 7 Rep. 40. 


5 Rep.93,94- 
2. Inſt. 672. 


51 Rep. 176. 
11 Rep. 25. 


q Dyer 169. 


1 Rep. 125, 


I 76. 
11 Rep. 25. 


r Dyer 155. 
1 Rep. 125. 


Alſo all Grants and Aſſignments of Truſt ſhall be in Jriting. 
Signed by the Party Granting or Afſizning by ſuch his Laſt Mill, or 
elle of no Effect [ See of Afets, chap. 6. Of Execution, Book 4. 


chap. 4. 


6." A Bargain and Sale is a Real Contract upon valuable Con- 


ſideration for paſſing of Manors, Lands, Tenements or Hereditaments, 


by Deed Indented and Inroll'd within Six Months after the Date of 


it without Livery and Seiſin or Attornment of "Tenants. It is created 
By theſe Words (eig.) Have Bargained and Sold. “ Yet Theſe 
Words are not Abſolutely Neceſſary; for other Words as Alien. 
Grant, Covenant to ſtand ſeiſed, c. upon valuable Conſideration 
may amount to a Bargain and Sale, if it be by Decd Indented and 
Inroll'd. He that Sells is the Hargainor, and he that Buys the Bar- 
gainee. In this Conveyance there muſt be ſome P Yaluable Confide- 
ration Given, or at leaſt ſaid to be Given, for the Land; for a Uſe 
cannot be raiſed by any Covenant, Proviſo, or Bargain and Sale u 
on a General Conſideration, And tho no Money, &c. was Really 
paid ; yet the Bargain and Sale may be Good, becauſe no Averment 
(or Juſtification of the Exception) will lie againſt that which is Ex- 
preſly affirm'd in the Deed, 4 A Conlideration cxpreſs'd in the In- 
donture is not Examinable, whether True or Falſe. However, where 
Money, Gc. is really Given, tho it is not Expreſſed in the Deed, the 
Bargainee may Averr it, and being prov'd, the Bargain ſhall be Good. 
The Uſe muſt be always to the Bargaince upon a Valuable Conſide- 
ration; for He cannot ſtand ſeiſed ? to the Uſe of Another. So that 
in this Caſe Uſes do continue as at Common Law. | 
This Conveyance is Founded upon the Statute of the 27 H. 8. 
chap. 16. For after the Statute of the 27 fl. 8. chap. 10. For Tranſ- 


ferring Uſes into Poſſeſſion, had Allow'd, That if a Man by His 


Decd had Bargained and Sold for Valuable Conſideration any Lands, 
Cc. of any Eſtate of Inheritance, Freehold, or for Years (as before 
explained) the fame had been well executed by the ſaid Act. But 
Now it is Provided By that Act, (Sig.) | 


By the 27 H. 8. chap. 16. Bargains and Sales to an Uſe of the In- 
heritance or Frechold ft be by Deed Indented aud Inroll'd evithis: 
Six Months after the Date thereof in ſome Court of Record at Weſt- 
minſter, or in the County where the Land lieth, before the Cuſtos Ro- 
tulorum, Tero Juſtices of the Peace, and the Clerk of the Peace; or 
Two of Them, whereof the Clerk of the Peace to be One; who ought 


to Inroll Them in Parchiment, and Deliver them to the Cuſtos Ro- 


tulorum eithiz one Tear after. 

This Act ſhall not Extend to Lands, &c. in Corporations or Vo- 
roughs where an Officer or Officers have uſed to Inroll Deeds or other 
I/ritings,. as in London. [See 5 Elig. chap. 26. Concerning Inroil- 
ment of Bargains and Sales in the Counties Palatine of Lancaſter, 
Cheſter and Durham. 7 Aum. chap. 18. For the Meſt- Riding of the 
County of 7ork.] 


This Statute means the Conveyance. of the Inheritance or Free- 
hold to an Uſe By Bargain and Sale Only, 
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thereof, tho it is of Record. And tho' it is Exemplified under the 5 Rep. 52,53 
. Great Seal, One muſt ſhew forth the Deed itſelf under Seal, and 
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If Lands are Bargaincd and Sold for Money only, the Deed ought 
to be Inroll'd ; f bat if for Money and Natural Affection, Gc. the © z In 674. 
Eſtate will paſs without Inrollment. . 

t The Inrollment muſt be in Parchimer only, for the Strength * 1 luft. 35.b. 
and Continuance thereof, tho the Indenture may be cither in Parch- * 2% 675. 
ment or Paper. | 

u If the Deed is inroll'd the laſt Day of the Six Months after the * 1 Rep. 1. 
Day of the Date, it is a good Inrollment. If the Deed hath no . 97+ 
Date, the Day of the Delivery is the Day of Date; and the Deed 
may be enroll'd Six Months after the Delivery. 

* The Six Months are to be Computed at twenty-cight Days by In. 135 b. 

the Month. When a Statute accounteth by the Year, half Year or 2 Inft. 674. 
Quarter of a Year, then you muſt Reckon according to the Kalendar. . 
So a Twelve-month (in the Singular Number) includes the whole . 
Year according to the Kalendar. But Twelve Months, Six Months. 
c. (in the Plural Number) ſhall be accounted after Twenty eight 
Days to every Month, (except in a Ouare Inpedit where the Law 
reckons by the Kalendar) For the Month by the Common Law is 
but Eight and Twenty Days. 

A Rent may be reſerved out of a Bargain and Sale by Deed In- N 
dented and Inroll'd ; for now the Uſe and Poſlefſion paſs together. And. ©73 
ſo out of any Conveyance of Lands and 'Tenements, tho' a Remain- 
der or Reverſion. | See the 27 H. 8. chap. 10. Ante.] 

'Tho' after the Delivery and Acknowledgment, the Bargainor or the 
Bargaince dies before Inrollment, yet the Land paſſeth by this Act. 
For a Releaſe of a Stranger to the Bargaince before Inrollment, is 
Good. And ſo a Recovery ſuffered againſt the Bargainee before In- 
rollment (the Deed indented being after within Six Months enroll'd 
is Good; for the Bargainee was Tenant of the Frechold at the Time 
of the Recovery. So that if Two Bargains and Sales are made of the 
ſame Lands to Two ſeveral Perſons, and the Laſt Deed is firſt in- 
roll'd, and afterwards the Firſt Deed is alſo inroll'd within Six 
Months, the firſt Buyer ſhall have the Land. For when the Deed 
is enroll'd, the Bargainee is ſeiſed of the Land from the Delivery of 
the Decd, and the Inrollment ſhall Relate to it. HD 

z Houſes and Lands in any City, Oc. are Exempted out of this Inſt. 676. 
Act, 22 are not Enjoyn'd to be Inroll'd tho' they have Power to 
inroll. | | 

[Sec the Notes and References upon the 27 H. 8. chap. 16. Dan. 


Abr. p. 695, 696. and See the 21 Fac. chap. 26. And of Felony, 
Book 3. chap. 1.| | 


There can be no Inrollment of a Deed, &c. unleſs it be duly and 
lawfully acknowledg'd. 
Deeds Inroll'd are either by Special Cuſtom, as in London; or by 
Common Law; or in purſuance of Statntes. 
Every Deed may be Inroll'd at Common Law for Security; but a, 
Bargain and Sale of Freehold Lands mrſft be Inroll'd. 4 If a Deed is ins. 676 
ſhew'd in Court, or is in Cuſtody of the Court, and by Miſchance the 
Seal 1s Broken off, the Court ſhall inroll the Deed for the Security 
of the Party. | 


Tho a Deed is Inroll'd, yet One cannot b Plead the Inrollment —_ 
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not the Exemplification. [But for the Exemplification of the Inroll. ö . 
ment 9 Letters Patents, See the 3 & 4 Ed. 6. chap. 4. 13 Elis. | 
chap. 6. | . 


[S-c alſo the 23 Elis. chap. 3. 27 Eliz. chap. 9. For the Inroll- 
ment of Fines and Recoveries ; the 29 Car. 2. chap. 3. As to the In- 
rollment of Recognizances, 4 & 5 V. & M. as to Pleading of Char- 
ters, or other Conveyances, InrolPd, to Any In ui ſitiou return'd into 
the Crown-Office by Coroners, &c. 2 Ann. chats. 11, Concerning 
Lands veſted in the Corporation for the Bounty of Queen ANN by 
Decd Inroll'd. 2 Anm. chap. 4. 5 Ann. chap. 18. 6 Ann. chap. 35. 
Concerning a Regiſter of Lands in Zorkfhire. 7 Ann. chap. 20. In 
Middleſex. 10 Ann. chap. 11. Concerning Fifty New Churc he to be 
built in London, &c. 1 Georg. chap. 10. For the Inrollinent of 
Deeds whereby Lands, Gc. are given for the Augmentation of Poor 
Livings. 1 Georg. chap. 55. 3 Georg. chap. 18. For the Inrollment 

of the Conveyances and Wills of Papiſts, &c. See alſo of Evidence, 
Zudzments, Book 4. chap. 4.] 
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Note, That a Bargain and Sale of Leaſes for Tears, Goods and 
| Chattels Perſonal, are not founded upon the 27 H. 8. chap. 16. or 
any other Statute, They are Good, tho'not by Deed indented or 
1 | inroll'd, and tho without any Conſideration ; for That in this Caſe is 
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1% not Examinable, when the Sale is acknowleda'd by Deed. [See the 
x 29 Car. 2. chap. 3. and of Leaſes infra. And How Property in Goods 
þ | and Chattels may be Acquired, chap. 6. Poſt. And of Jitions on the 

Fl Caſe, Book 4. chap. 4.] | 

11 7. Of Grants. 1. What is a Grant, and who may Grant. 2. What 

fl Things may be Granted, and therein Of Election. 3. Of Attorn- 

10 ment. 


cinta, 1. AE Grant (Conceſſio) is properly of an Incorporcal Thing b 

* 8. b. Decd, whercof no La and Seiſin 5 be made. it cannot bs by 
Parol, (or Word of Mouth) and therefore Reverſions, Advowſons in 

Groſs, Tithes, Services, Rents, Common in Groſs, exc. muſt paſs 
by Deed; and are ſaid to lie in Grant. The Deed of Incorporeal 
Inheritances doth equal Livery in Corporcal. [See 29 Car. 2. chvp. z. 
A Foffment is always applied to a Corporeal and Immoveable Thing. 
A Gift is of Larger Extent, and is applied to 'Things Moveable and 
Immoveable; yet as to Things Immoveable, when taken ſtrictly, it 
is applied only to Lands and Tenements given in Tail. But Gift and 
Grant are often confounded. | See Of an Eſtate in Fee-ſimple, chap. 1. 
G. where the Word Heirs may ſometimes be Omitted in Grants, 

c. 
4 Any Natural Perſon or Corporate Body (not Prohibited by Law 

à Perkins | | * y 2 

Tir. Grants, as Infants, Women Covert, Monks, Oc.) may be a Grantor. But 

3 4 56.12» an Infant or Woman Covert may be a Grantee. [See who may Pur- 

— + 4 chaſe and Convey, ſupra.] 

: He that Granteth is 'Termed the Grantor, and He to whom the 
Grant is made, is the Grantee. And the Grant is uſually made by 
theſe Words, (viz.) Have Given, Granted and Confirmed, Gc. and 

e 11nſt.z51.b, then by Delivery of the Deed the Freehold doth paſs. © Have Gi- 

en and Granted may amount to a Grant, Feoffment, Gift, Leaſe, 
Releaſe, Confirmation, Surrender, & c. at the Election of the Party, 
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and may be pleaded as a Grant or as a Feoffment, Gift, Leaſe, Ge. 
as He pleaſes. | 

Regularly theſe Things are Requiſite in every Good Grant, 
1. 'That there be a Perſon Able to Grant. 2. That there be a Per- 
ſon Capable of the Thing Granted. 3. That there be a Thing 
Grantable. [See Of Iucorporcal Eſtates, chap. 2. Supra.) 4. That it 
be Donz by Deed. 5. That there be an Attornment, where Necd- 
ful. 6. 'That there be an Acceptance by the Grantee of the Thing 
Granted. | See Of Grants by Biſhops, &c. Of Leaſes, poſt.) 

2. All Incorporeal T7 1777s may be Granted by Deed, as before ſaid 
in the Deſcription of a Grant. 

All Chattels Perſonal may be Granted or Given f without Deed. * Perkins, 
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For Chattels Real, dee the 29 Car. 2, chap. 3.] Tir. Grants, 
Of every Thing Uncertain, which is Given or Granted, the Gran- }'Rey. 3 
tee has his Eldon to make it certain. 1 Inſt. 90. b. 


8 RULES concerning ELECTIONS. 


6 2 Rep. 37. 
L Inſt, 145. a. 


£ \ \ Here nothing paſles to the Feoffec or Grantee before Election 
B made by them, the Election ought to be made in the Life 
of the Parties. | 
But when an Intereſt paſſes immediately to the Feoffee, Donee or 
Grantee, there Election may be made by Them, or their Heirs or 
Exccutors. 
When One and the ſame Thing paſſeth to the Donce or Grantee, 
anc. he Donce or Grantee hath Election in what Manner or Degree 
He wii! take this, there the Intereſt paſſes immediately; and the Par- 
ty, His H-1rs Or Executors, may make Election when They will. 
V hen Election is Given to ſeveral Perſons, the firſt Election made 
by any of the Perſons ſhall ſtand. 
When an Election is given of 'Two ſeveral 'Things, He which is 
the Firſt Agent, or is to do the firſt Act, ſhall have the Election. : 
When a Grant is of Things Annual, and which are to Have Con- 
tinuance, there the Election Remaineth to the Grantor, where the 
Law gave Him Election, as well after the Day as before. Otherwiſe 
it is when 'Things are to be perform'd but Once. 


. He that has Election may often loſe His Election by His Act and 0 
bs Wrong. 4 
| [See concerning Election, Danvers's Abr. Tit. Election, 759, &c.] ; 
3. I ſaid that an Attorument might be requiſite in every Good 
Grant, Cc. 
Now, An h Attornment (from Turning from One to Another) is * IInſt. 30g. a. 
the Agreement of the Tenant to the Grant of a Seigniory, Rent, or 
of the Donee in Tail or 'Tenant for Life or Years to the Grant of 
the Remainder or Reverſion. By this the 'Tenant acknowledges His 
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Alternativa Peritio non eſt Audienda. 5 Rep. 40, 

Cujus eft Diviſio, Alterins eſt Electio. 1 Inſt. 166. b. 

Eleftio ſemel fatta non patitur Regreſſum. I Inſt. 146. a, 

Quo ſemel placuit in electionibus, amplins diſplicere non poteſt. Ibid, 
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New ].andlord. For otherwiſe, He that buyeth any Lands or Te- 
nements, which are in the Occupation of a Third Perſon, cannot get 
i rInſt.305.b. the Poſſoſſion. It is not neceſſary upon a Fine, becauſe the Eſtate 
3 is Transferr'd to the Uſe by the 27 H. 8. chap. 10. Nor where a Rent 
or Reverſion is Granted by Matter of Record; nor where it paſſeth 
Int. 312. a. by Deviſe. k And it is never Neceſſary, but where there is a Te— 
oo Max. nure, Attendance, Reverſion or Remainder, or Payment of Rent out 
; Rep. 81. of the Land. And therefore if an Annuity, Common, (5c. may be 
granted for Life or Years, & c. the Reverſion may be granted with- 
out Attornment. 
The End of Attornment is to perfect Grants, and therefore cannot 
be made upon Condition, or for a Time. 
Lit. 551, Attornment is either Expreſs or Implicd. i Expreſs by Vorder or 
| be RT Writing. By Morde only, as by ſaying, I Attorn to you by Force of 
| 310. a Se. the ſaid Grant; or I Acknowledge my ſelf Your Tenant. By V 
ting endorſed on the Deed, or ſet down in any other Writing, which 
is the ſafeſt Way, And in both Caſes, the Tenant may morcover De- 
liver to the Grantee a Peny, &c. by Way of Acknowledgment, that a 
the Witneſſes may better remember it. Inplied by Law, as if a Re- 
1 verſion be Granted to 'I'wo by Deed, and the Tenant Attorns to ono 
of Them according to the Grant. This Attornment is Good to veſt 
the Reverſion in Both the Grantees. | 
miInſt.315a, It ought to be made in the m Lifc-Time of the Grantor and Gran- 
tee. If the Tenant dies, He that hath the Eſtate may Attorn. But 
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It »1Inſt.zog.b. the Tenant muſt have Knowledge or n Notice of the Grant. When 
15 o 1Inſt. 310. b. it is made, it ſhall have ꝰ Relation to the Original Ad of the Gran- 
| 2 Rep. 93. tor, (5c, For the Law always regards the Original Act. 

10 10 8-7 49 P If a Reverſion is Granted for Life, the Remainder in Tail, the 
I: * _ Remainder in Fee, the Attornment of the Grantec for Life, ſhall 


crure to Them in Remainder to veſt the Remainder in Them. 
a 1Inft.2:2.b, 4 The Attornment of an Infant to a Grant is Good. The H 
313. a. 31 f. Baud muſt Attorn for His Wife, and it will Bind Her. A Man 
trat is Deaf and Dub may Attorn by Signs, But Nom Compos can- 
not Attorn, 

Attornment is ſo Neceſſary, That before it be done, the Grantee 
cannot bring an Action or Diſtrain. [See the 32 H. 8. chap. 34. and 
for the Expoſition of it, 1 Zzft. 215. a. & b.] But no Attornment 
was ever requiſite to Grants To or By the King. 

The Title of Attornment was a Difficult and Great Title, with 
its Appendixes by the Writ of Cid Iuris clamat, Ouem Redditun | 
Reddit, Per Quæ Servitia. But now Attornments are not fo much £ 
in uſe as formerly. For New Expedients are found out by Fines to » 
Uſes by Bargain and Sale, by Leaſe and Releaſe and by Deeds en- © 
roll'd, according to the Statute of the 27 H. 8. chap. 16. And | 


Ee . 1 * 


27 the 4 & 5 Ann. chap. 16. Al! Grants and Conveyances to be 
made by Fine or Otherwiſe, of any Manors, Rents, Reverſion or 
Remainder, ſhall be Good without any Attornment of the Tenants, 
Provided, That no Tenant ſball be prejudiced by Payment of Any 
Rents, or for Breach of any Condition for Non-payment of 4 

4 before 
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* Cujriſque Rei Potiſſima fars eſt Principium. 10 Rep. 49. 
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before Notice ſhall be given him of ſuch Grant by the Conuſce or 
Grentee. | 


This Act does not Extend to Execntions of Judgments in Eject- 


ment, (5c. but Thoſe Remain as before, as to the Attornment of Te— 


nants to him that Gains the Poſſeſſion; for it Relates only to Grants 
and COnveyances. 


RULES concerning CG RANTS. 


r Man cannot Grant that which He hath not, nor more than * Perkins, 
Tit. Grants. 
He hath. HT, 65. | 
A Right of Entry, or Thing in Action, or Cauſe of Suit or Ti— 


FP L Inſt, 309. b. 
tle for Condition Broken, cannot be granted over to a Stranger. [See f inſ.214.9. 


the 32 H. 8. chap. 34. ut ſupra. Alſo of Reverfions, ante, and of 21 4. & b. 


266. a. 

Aſignments poſt. = EE 

A Bare t Poſlibility of an Intereſt, which is uncertain, is not 4 Rep. 66. 
Grantable. | 5 Rep. 34. 

Grants ſhall be Conſtrued according to the Subſtance of the Deed, 
and not According to the ® ſtrict Grammatical Senſe. „ 110ft.146.b. 

Conſtruction of Grants ſhall be made according to the * Intention , 1. 
of the Parties. 1 


The Words of a Grant ſhall be ) Tranſpoſed, ſo as the Grant , Inf. 217d. 
may take Effect. 

Where the Grant is * Impoſſible according to the Letter, the Law - IInſt. 18. b. 
will make ſuch Conſtruction as the Gift by Poſſibility may take 1 Rep. 46. 
Effect. | 

All Grants in the Caſe of a Subject ſhall be taken moſt ſtrongly a- 


gainſt Him that made it, and moſt Beneficial to the Grantee. See 


of Deeds, Ante. 
The * Incident ſhall paſs by the Grant of the Principal; But not. 1 Inſt. 152.6. 
the Principal by the Grant of the Incident. | | 
Grants muſt be certain as to the Perſon. For if a Grant be made 
to A. or B. It is void. a 
In the Grant of a Thing, b All Things Neceſſary for the obtaining » x Inſt. 56. a. 
of it are included. | | 2 Inſt. zog, 
[See the 13 Elis. chop. 5. 27 Eliz. chap. 4, Againſt Fraudulent P3459" 
Grants, &c.] 5Rep.12, 47. 
| 11 Rep. 52. 
8. Of Leaſes; and therefore 1. hat is a Leaſe? 2. How many 
Kinds, 3. What Perſons may make Good and Sufficient Leaſes. 
4. How may They be A4voided. 


1. What 


. | 
Nemo Pius Furis in Alium Transferre poteſt quam ipſe haber. 1 Inſt. 309. b. 
4 2 24. 6 Rep. 57, 68. 8 Rep. 63. 
Falſa Grammatica non vitiat Conceſſionem. 9 Rep. 48. 
Falſa Orthegraphia non vitiat Conceſſionem. Ibid. | 
Ile Numerus & Senſus Abbreviationum accifiendus eſt, ut Conceſſio nom {it inanis. Ibid, 
* Qucliber Conceſſio fortiſſime contra Donatorem Tnterpretanda eſt. 1 Inſt. 36. a. 
133. 4. 5 Rep. 7. 10 Rep. 59. 
Acceſſorium non Ducit, ſed Sequitur ſium Principale. 1 Inſt. 152. a. 
 Ruod won Valet in Principali, tn Acceſſorio non Valebit. 8 Rep. 78. 
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| 1. What is a Leaſe ? 
1 Inſt. 43. b. © A Leaſe (from Laiſſer, Dimittere, To part with) is a Demiſe 
Lit. 57 or Letting of Lands Tenements or Hereditaments unto Another for 
Term of Lite or Years, or at Will, upon a Reſerved Rent. In all 
Leaſes there muſt he a Leſſor and Leflee. He that Demiſes or Lets 
to Farm is the or (vulgarly calld the Landlord) and He unto 
whom it is Demiſed, or Let, is the Lefſee, commonly call'd the 5. 
Inſt. 45.b. van t. The Words to make a Leaſe, are, 4 Demiſe, Grant and To 
* Farm let. Other Words, as, Have gigen, Granted, may amount to 
a Leaſe ; but Demiſe, Grant and To Farm Let, are the moſt uſual. 
The Uſe in the Court of Exchequer is to make Leaſes in the King's 
Noll. Abr. Name by the Word Committimns ; © which is Good by the Cuſtom of 
524 that Court, tho not Good at Common Law. 
2, How many Kinds of Leaſes ? 
There are ſeveral Kinds of Leaſes; as a Leaſe is either by Parol 
(per Parole, By Word of Mouth only) or by / ting. | Sec the 29 
Car 2. chap. 3. poſt.] | 
Leaſes alſo are Leaſes for Life, for Zears, or At /I. 
' Lit. 56. 1. Af Leaſe for Life, is when one Hath Lands and Tenements 
1 Inſt. 41. b. Jet to Him for Term of His Own Life, or the Life of Another, or for 
the Term both of his own Life, and the Life of Another. There 
Lit. 59, muſt be Livery and 8 Scrfrz2 upon a Leaſe for Life, if it is not made 
2 by Covenants to ſtand ſeiſed to Uſes, or Bargain and Sale by Vertue 
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of the Statutes of the 27. H. 8. chap. 10. & 16. It cannot be made to 
i b 5 Rep. 94. commence in h Futuro. For by the Common Law an Eſtate of Free- 
104 hold muſt take Effect Preſently, either in Remainder or Reverſion. 
4 It muſt always be made in Writing; for it is not good by Parol. [ Sce 
{i the 29 Car. 2. chap. 3. poſt. } 


Py the 8 Ann. chap. 17. An Action of Debt for Rent may be 
brought on a Leaſe for Life, as well as for Tears. 


' Lit. 58. 2. A ! Leaſe for Nears is when a Man Demiſeth or Letteth any 
Lands or 'Tenements to Another, To Have and 'To Hold for a cer- 

* Lit.59,454- tain Number of Years agreed on Between them. k By Force and 
1 led. 46 b. Vertue of which Leaſe the Leſſee may Euter into the ſaid Tene- 
51. b. 200. a. ments. And tho' the Leſſor Dies before the Leſſee Enters, yet the 
Sd. , Leſſec may Enter; for no Livery of Seiſin is to be given upon a 
3. Leaſe for Years. The Leſſee may grant over His Term before En- 
4 try, as hath been ſaid. For before Entry the Leſſee hath Interefſe 
Termini, or an Intereſt in it, and may take a Releaſe of the Rent. 
Yet the Leſſor cannot paſs the Reverſion by the Name of the Rever- 
ſion, before the Leflee Enters. If the Leſſee dies before Entry, His 
Executors or Adminiſtrators may Enter. But the Leſſee is not in 
Poſſeſſion to Bring an Action of Treſpaſs, to take a Releaſe to enlarge 
the Eſtate, &c. till Actual Entry, if the Words of the Leaſe are De- 
miſe, Grant, Gc. If the Words are Bargain and Sell for Conſidera- 
tion of Money, He is in Poſſeſſion upon Execution of the Deed To 
bring "Treſpaſs, To take a Releaſe, &c. [See Of an Eſtate tor 
Years, chap. 1. ante.) Leaſes for Years muſt be made of Lands and 
1 lnſt. 47. a. Tenements whereunto the Leſſor may come to | Diſtrain ; not of In- 
corporeal Inheritances by Common Perſons or Subjects. Yet if a 

Leaſe is made of Them by Deeds, it may be good by. way of Con- 
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tract to have an Action of Debt, but one cannot Diſtrain bv Vertue 
of it. The King may make a Leaſe of Incorporeal Inheritances, be- 
cauſe He may Diſtrain upon All the other Lands of the Leflee. [Sce 
Book 1. chap. 2. Concerning the King's Advantages in reſpect of Pro- 
perty and Sits in His Courts. ] 

Leaſes for Years alſo may be made of any Goods and Chattels Per- 
ſonal; as a Stock of Cattle, a Sum of rg e 

A Leaſe for Years may be either by Parol or }[r.;iyg. [Sce 29 
Car. 2. chap. 3. poſt.] And it may begin at a Time ® Paſt, Preſent ® 5 Rep. 94. 
or To Come. But regularly in every Leaſe for Years the Term muſt 
have a Certain en Beginning; tho' it depends upon an Uncertainty, as * 6 Rep. z5, 
upon a Limitation or Condition Subſequent, And tho' there is no ” 5 
Certainty of Years in the Leaſe, yet if by Reference to a Certainty it Noy's * 
may be made Certain, it is ſuſhcient. As if One ſeiſed of Lands in 65. 
Fee, Grants to Another, that when He pays him Twenty Shillings, Fog * 
from thenceforth He ſhall have the Land for Twenty-One Years ; 
This is a Good Leaſe for Twenty-One Years from thenceforth. And 
the Leaſe alſo muſt have a Certain Ed. Therefore if the Parſon of 
4. makes a Leaſe of his Glebe for ſo many Years as He ſhall be Par- 
ſon there, this cannot be made Certain. But if He makes a Leaſe 
for Three Years, and fo from Three Years to Three Years, $0 long 
as he ſhall be Parſon, This is a Good Leaſe for Six Years, if he con- 
tinues Parſon ſo long; but the Refiduc is Uncertain. And fo if one 
makes a Leaſe for 'I'wenty-One Years, 1f He fhall ſo lung Lite, this 
is a very good Leaſe for Years, and a Certainty in an Uncertainty. 
And tho' a Leaſe for Years muſt have a Certain Beginning and a 
Certain Eud, yet the ꝰ Continnance thereof may be Uncertain ; for 
the ſame may ceaſe and revive. 

PIf a Leaſe be made for Years to J. and after the Leſſor doth * Noy's Max. 
make a Leaſe for Years to B. Regularly this Leaſe to B. is a good ao — 
Leaſe for ſo many Years of the Second Leaſe as ſhall come after the * In 
firſt Leaſe is Determined. A Leaſe for a Thouſand Days, Wecks, 

Months, or a Thouſand Years is good. If a Leaſe is made from 

Day to Day: or from Week to Week, for Four Years, this is a good 

Leaſe for four Years. Alſo a Leaſe from Year to Year 4 Fo long as *Noy's Max, 
Both Parties pleaſe, after Entry in any Year, is a Leaſe for that . 
Year, Gc. till Warning be given to Depart. So if one makes a Leaſe; 9 115 
for a Year, and ſo from Year to Year, it is a Leaſe for Two Years ; 

and ſo from Three Years to Three Years, is a good Leaſe for Six 

| Years, as aforeſaid. If a Man leafeth Land for Years, it is a good 

Leaſe for Two Years to anſwer the Plural Number. If there is Leſſee 

for Years upon Condition, that He ſhall not alien any Part above 

'Three Years during the Term; and if he doth that the Leaſe ſhall 

be void; now if He lets for Three Years, and ſo from Three Years 

to Three Years during the 'Term, it is a Breach of the Condition. 

A Leaſe for Term of Years, tho' never ſo long, is but a Chattel ; 
and tho' it be a very long Leaſe it cannot be Entailed. 

But ther Depiſe of a Leaſe for Years to one for Life, and after- * 8 Rep. 95, 
wards to Another during the Reſidue of the Term is good; becauſe 95: 

Mm He 10 Rep. 47. 


0 IInſt. 46. a. 


a 
_— ä 


— 4 
. 


. 
. 
LT "0" 


1 rw 


* 14 Certum eſt Quod Certum Reddi poteſt. 1 Inſt, 45. b. 96. 4. 142. a. 
14 Incertum eſt, Qued Certum Reddi nullo modo poteſt. 5 Rep. 6. 
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t 1 Inſt, 5 5. 


He hath it not by Way of Remainder, but by Executory Deviſe. If 


a Lœaſe for Years is made to a Man and His * Heirs, it ſhall go to 
his Executors ; otherwiſe in a Will. If a Leaſe for Years is made to 
a Sole Corporation, and his Succeſſors, it ſhall go to the Exccutors, 
[See Of an ſtate for Nears, chap. 1. ante; and See the 29 Car. 2, 
chap. 3. poſt.] 

3. A Leaſe at * Vill is either at the Will of the Leſſor, or Leſſee, 
or of both Parties. For it is Regularly 'True, That every Leaſe at 
Will muſt be at the Will of the Leſſor and Leſſee. It may be made 
by Parol as well as by Miitius, and of Things Corporcal and Incor- 
poreal. [ Sce Of Eſtates at Mill, chap. 1. ſupra.] | 


Note, That it is not Material whether any Rent is Reſerved upon 
a Lcaſe for Life, Years, or at Mill; except only in the Caſe of 
Leaſes for Life or Years, made by 'Tenant in Tail, Husband and 
Wife, and Eccleſiaſtical Perſons, according to the Statute of the 
32 UH. 8. chap. 28. hereafter to be mention'd; and except Leaſes 


Parol, or by Word of Mouth, according to the following Statute, 
For 


By the 29 Car. 2. chap. 3. All Eſtates, Intereſts of Freehold, or 
Term for Years, or any Uncertain Intereſt in or out of Lands, &c. 
not put in IVriting, and ſigned by the Parties making them, or their 
Agents authorized by Mriting, ſhall have no greater Effect than as 
Eſtates at Will; except Leaſes not exceeding Three Tears from the 


making, wherenf the Rent Reſerved ſhall be Two Thirds of the full 
Valne of the Thing Demiſed. 


But if the Subſtance of the Leaſe be put in Writing, and Signed 
by the Parties (tho' not Sealed by them) it ſhall have the Force and 
Effect of a Leaſe for Life or Years ; otherwiſe the Effect of a Leaſeat 
Will. But no Action of Coverazt can be brought on ſuch Writing. 


Leaſes that exceed three Years muſt be made in Writing; and are u- 
ſually made by Deed Indented. 


Further, No ſuch Eſtates or Intereſts (not being Copyhold or Cu- 
ſtomary Intereſts) ſhall be AſJigned, Granted, or Surrendred, unleſs 
it be either by Deed or Note in Writing, Signed ut ſupra, or by Act 


and Operation of Law. 


There is a Common Way of Conveying by 1mntual Leaſes, 
or by Leaſe on each Side; and this is call'd a Conveyance by De— 
41 and Redemiſe ; and is Proper upon the Grant of a Rent-Charge, 
TC : | 

3. What Perſons may make Good and Srfficient Leaſes for Lives, 
Years, or at Will. 

Every One that is Seiſed of Lands in Fee-{qmple may Leaſe out 
His Lands for Lite or Lives for what 'Time He pleaſes, or at Will ; 
except ſome that are Reſtrained by Statutes, as ſhall be preſently 
ſhewn. 5 | 

Every One that is Seiſed of an Eſtate-Tail of any Lands or Tene— 
ments, may make any Leaſe out of it for His own Life, but no 
longer, unleſs it be by Fine or Recovery; or ſuch a Leaſe as is War- 


ranted 
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| Seifed of an Fſtate in Tail in his own Right is enabled by 


* 
** 


ranted by the 32 H. 8. cheap. 28. If FTenant in Tail maketh a Leaſe 
for Life * Generally, it ſhall be Conſtrued to be for His own Liſe 1 Ir. 42. 
that it may not Work a Wrong. | See Of Fſtates-rail, chap. 1. dute.] 8 
He that is Seiſed of an Eſtate for his ow Life, or the Life ok 
Another, may make a Leaſe for His own or the other's Life accord- 
ingly as He is Seiſed. Alſo He may make a Leaſe for Years, or at 
Will, of this Eſtate; and it thall be Good as long as the Eſtate for 
Life does laſt. If one Grants Lands or 'Tenements, Reverſions, Re- 
mainders, Rents, Advowſons, Commons, (5c. and doth Expreſs no 
Eſtate, the Leflee or Grantee (due Ceremonies requiſite by Lav be- | 
ing Performed) hath an Eſtate for Life. * But if Tenant for Lite * 1 Inft. $4; 
maketh a Leaſe Generally, it is an Eſtate for His own Life; for * & b. 
if it ſhould be a Leaſe for Life of the Leſſee, it might be a 
Wrong to Him in the Reverſion. [See Of Eſtates for Life, chap. 1. 
ante. | 
I One that is poſſeſſed of I. ands and Tenements for Tears may 
make a Leaſe of all the Yeurs, except One Day, or any other Part of 
it, It muſt be Granted for a leſſer 1'ime than He hath that makes 
the Leaſe ; for if All the Eſtate is Granted, it is an Miaument of the 
Leaſe. And if a Leſſee for Years maketh a Leaſe for Life, the Leſ- 
ſce for Life may enjoy it for the Leſſor's Life, provided the "Term of 
Years laſts ſo long. But if He gives Livery and Seiſin upon it, this 


is a Forfeiture of the Eſtate for Years. 


Fopntenants, Tenants in Common, and Coparceners, may make 
Leaſes for Life or Years or at Will, of their own Parts; and theſe 
Leaſes will bind their Companions. {But ſce who may Purchaſe and 
Convey, ſupra. WET 

In ſome Caſes ſuch Perſons as are not Seiſed in Fee- ſimple, &c. 
nor able to Derive Eſtates for Lite or Years out of their own Eſtates, 
may lawfully make Leaſes for Lite or Years, Gc. by Special Power 
or Proviſo enabling Them to make ſuch Leaſes. But then the Au- 
thority muſt be ſtrictly purſued. : 

There are Y Three Kinds of Perſo7:5 that at this Day may make ab- » itn& 44.4. 
ſolute Leaſes for Life, Lives or Pears by ſeveral Statutes, who 


could not do ſo heretofore, (o.) Tenant in Tail, Husband and }/ife, 
One ſeiſed in Right of his Church. 


7 By the? Enabling Statute of the 327.8. chap. 28. Any Perſon , , Inft.44.6 


MY — * my 1 5 His 4 3» b. | 
Leaſe for Lives or Tears to Bind the Mues in Tail. | 


But not "Thoſe in Reverſion or Remainder. For if Tenant in Tail 
makes a Leaſe Warranted by the Statute, and Dies without Iſſue, the 
Leaſe as to Him in Reverſion or Remainder, is void. And yet by a 
Common Recovery the Tenant in Tail may make Leaſes of the 
Land to bind Him in Reverſion or Remainder. But if the Remainder 
be in the 'Tenant in Tail Himſelf, and He makes a Leaſe for Years 


according to the Statute, or by Fine, this is Good, and ſhall Bind His 
own Remainder. 


** 


2. By the ſaid Statute Any Husband aud Wife ſeiſed of any Eſtatę 


of Inheriiance in Fee:fimple, or Fee-tail, in Right of His Wife, or 


m 2 © Jonly- 
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Joyntly with His Wife Before the Coverture or After, are Enabled to 4 
Bind Her and Their Heirs. a 
Provided, That all Leaſes made by the Husband of Lands, &c. 
(heing the Inheritance of the Wife) ſhall be made by Indenture in the 
Name of the Husband and Mife, and fhe to Seal the ſame; and that 
1 the Rent ſhall be Reſerved to Husband and Miſe, and the Heirs of 
it. the Wife ; the Husband not to Alien or Diſcharge the Rent, or any 
þ Part thererf, longer than during the Coverture ; unleſs it be by Fine 
1 levied by Husband and Mice. 
if No Fine, Feoffment, or other Act, done by the Husband only, of 
. the Inheritance or Freehold of the Wife ſhall make any Di ſcoutinu- 
1 ance, or Prejudice the Wife, or any other who is to Enjoy it after 
it Her Deceaſe; the Fines levied by the Husband and Mite 2 Except- 
tj ed. [See 1 Inſt. 386. a. 2 Inſt. 681. 8 Rep. 72. See alſo Concerning 
| | Strangers to Fines, ſupra. 
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This Att ſhall not give Liberty to the Miſe, or Her Heirs, to avoid 


| ; 
| any Leaſe hereafter to be made of the Wife's Inheritance by the Huſ- | 
if band and Miſe for Twenty-One Tears or Under, whereupon the accu- 2 
lf ſtomable Yearly Rent for Twenty Tears before is Reſerved according 5 
| to the Tenor of this Att. 9 


If the Leaſe is not Warranted by the Statute, it is a Good Leaſe 
| againſt the Husband, tho' not againſt the Wife. If it be an Eſtate- 
10 o IInſt. 326.a. tail, the Husband and Wife cannot Bind Him in Þ Reverſion or Re- 
q. mainder. [See Of Fine and Recovery, ſupra.] 


3. By the ſaid Statute, 4ny Seiſed in Fee-ſumple in Right of His 
'_ Church are Enabled by their Leaſes for Life, Lives or Tears to 
1 Bind their Succeſſors. [Sec the 1 Elis. chap. 19. 13 Eliz. chap. 10. 


poſt.) 


As Biſhop, Dean of His Sole Poſſeſſions, Archdeacon, Prebendary, 
c. without Confirmation of the Dean and Chapter. | 
Eccleſiaſtical Corporations Aggregate of many, are not included 
here, as Dean and Chapter, 6c. but are left to their Liberty to make 
Leaſes as before. And ole Corporations (with a Proper Confirma- 
tion) have ſtill (notwithſtanding zhis Act) the like Liberty. ¶ But See 
1 Eliz. chap. 19. poſt.] | 


This Att ſhall not Extend to any Parſon or Vicar to make any 
Leaſe otherwiſe than they might have done before. 


©1 Inſt. 44. b. © And therefore if Parſon or Vicar makes a Leaſe for Three Lives, 
45, b. or Twenty-One Years of Lands accuſtomably Letten, Reſerving the 
accuſtom'd Rent, it muſt be Confirmed by Patron and Ordinary. 'The 
Common People have a Notion, 'That a Parſon or Vicar may make 
a Leaſe for Three Years, and bind their Succeſlors by it without Con- 
firmation ; but it is void by their Deaths. [See the 13 Elis. chap. 10. 


oft. | 
a 95 to the making Good ſuch Leaſes by Tenant in Tail, Husband 
and Me, and of thoſe Seiſed in Fee-ſimple in Right of their 
21 Inſt. 44. Churches, as 5 170 & c. 4 Nine Things are to be Obſerved. 
I, The Leaſe muſt be made by Deed Indented. Therefore this Sta- 
| tute 


Ch. 3. Taue of England. ” 


3: | tute does not extend to Cophold Lands, which in their own Nature 
are Demiſeable only by Copy. 2. It muſt begin from the Day of the 
Making thereof. But if a Leaſe is made for Twenty Years to begin 
at Michael:as next, it is ſaid to be a Good Leaſe. z. If there be an 
Old Leaſe in Being, it muſt be Abſolutely (not Conditionally) Sur- 
render'd or Expird within a Year after the making of the New. [See 


| 18 Eliz. chap. 11.] 4. It muſt be for Three Lives (all wearing out 
; together) or Twenty-One Tears; either One or the Other; and not 
4 Both, or a Double Leaſe. 5. As it muſt not exceed Three Lives, or 


Twenty-One Years, from the Day of the making of it, ſo it may be 
for Fewer Lives or a Leſſer Term. If it is for 'Twenty-Two Years, 
it is not only void for the Overplus, but for the Whole. And if for 
Ninety-nine Years Determinable upon Three Lives, it is alſo Void. 
6. It muſt be made of Lands and Tenements Corporeal, out of 
which a Rent may be reſerved, and not out of Incorporeal Things, 
or Things that lie in Grant, as Advowſons, Tithes, Fairs, Franchi- 
ſes, &c. And therefore the Grant of the next Avoidance of a Benc- 
fice cannot Bind. 7. It muſt be of Lands and Tenements which have 
been moſt commonly Letten (by One that was Seiſed of the Inheri- 
tance) to Farm, or Occupied by Farmers, boy the Space of Twenty 
Years next before the Leaſe made ; ſo that if it was Let for Eleven 
Years, at one or ſeveral 'Times, within thoſe Twenty Years, it is 
ſufficient ; for then they were oft Commonly Letten by the Space of 
Twenty Years. 8. 'There-muſt. be reſerved yearly during the whole 
Term to the Leſſors, their Heirs or Succeſſors, ſo much Yearly Rent 
or more, as hath been moſt accuſtomably paid withiz Twenty Years 
next before ſuch Leaſe made. Fines, Heriots, or other Caſual Ser- 
vices may be omitted. If the Rent was reſerved formerly at Four 
ſeveral Days, and by the New Leaſe reſerved to be paid at One 
Day, it is Good, if the whole Rent be Reſerved Nearly. 9. The 
Leaſe muſt not be made without Impeachment of Waſte, 7. e. with- 
out a Reſtraint from Committing Waſte. Therefore the Words 
Without Impeachment of Waſts muſt be Omitted. A Leaſe for Life, | 
Remainder for 'Life is not Good, becauſe it is Diſpuniſhable for | 
Waſte, [See the Statute of the 32 H. 8. chap. 28. at large.] \ 

© But Biſhops, Deans, Archdeacons, Prebendaries, may make . Inft. 44. 4. 
Grants of Antient Offices of Neceſſity with Anticnt Fees, as before at 10 Rep. 60, 
the Common Law; as of the Office of Chancellor, Official, Steward, %:. 
Regiſter, Bailiff, &'c. For theſe Grants are not within the Statute of N os U 
the 32 H. 8. nor Reſtrained by the 1 Elig. or 13 Eliz. hereafter to 2 Noll Abr. '4 
be mention d; becauſe They are no Diminution of their Revenues. r. 138. c 
(Du.) Yet to Bind their Succeſſors, theſe Grants muſt be Confirmed 
by the Dean and Chapter, as before the Statute, becauſe They are 
Grants at Common Law. They may not Grant any Neew Office, or e . 
add any Net Fees to Old Offices. Neither may they Grant their j 
Offices otherwiſe than they have been Granted. And therefore where 
the Antient Grants of the Office have been to One, it cannot now be 
Granted to Two. And where the Antient Grants have been to Two 
joyntly, they may not be Granted in Remainder One after Another, 
neither may the Grant of theſe Offices be longer than for Life or 
Lives of the Grantees. And in Caſe any Grant is void, the Confir- 
mation of the Dean and Chapter will not make it Good. [See Of a 
Surrender, Paſt.] 
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The Statute of the 32 H. 8. hath Enlarged the Power of Biſhops, ' 
Deans, Archdeacons, Prebendaries. For by that Act they may make 
a Leaſe of Lands by Deed Indented for ''Twenty-One Years, or 
Three Lives without the Confirmation of the Dean and Cha pter 
Provided they follow the Limitations in the Statute. This therefore 
was called The Enabling Statute. But becauſe the Statute ſtill ff. 
fered Biſhops, Deans, Archdeacons, and Prebendaries with Confr- 


mation of Dean and Chapter, Maſters and Fello:ys of any College, 


Maſter of an Hoſpital and His Brethren, Parſon and Vicar with the 
Confirmation of the Patron and Ordinary, to make Leaſes for Life 
or Lives, or Years, without any Stint at the Common Law, They 
are Diſabled or Reſtrained by ſubſequent Statutes to make any E- 


| ſtate or Conveyance, except Leaſes for Three Lives, or Twenty-One 


Years, with ſuch Proviſions and Limitations as in the 32 H. 8. are re- 
quired, For, 


By the reſtraining Statute of the 1 Eliz. chap. 19. (not Printed in 
the Statutes at large) A, Eſtates made by any Archbiſhop or Biſhop, 
of any Manors, Lands, &c. belonging to their Biſhopricks, or any 
Charge or Incumbrance out of them, fhall be Void ; other than for 
the oe of Twenty-One Nears, or Three Lives, from ſuch Time as 
any ſuch Grant or Aſſurance ſhall he Given ; whereupon the Old and 


| Accuſtomed Yearly Rent or More ſhall be Reſerved. 


Note, The Different Penning of this Act in the Words, From ſuch 
Time, &c. (which muſt be from the making thereof) with Reſpect 
to the 32 of H.8. which ſays, From the Day of the making, &c. Sec 
alſo the Difference in the 13 Elig. chap. 10. infra. 

So that the Confirmation of the Dean and Chapter cannot now 


make Good the Leaſe of an Archbiſhop or Biſhop for a Longer Time, 


f t1oRep. 60, 
61. | 


c. as at Common Law. But it may make Good a Concurrent 
Leaſe for Twenty-One Years, from ſuch Time, Gc. For the Act is 
ſtill Obſerved. And if an Archbiſhop or Biſhop obſerves this Act, His 
Leaſe is Good to Bind f Himſelf; but not to Bind His Succeſſors, un- 
leſs all the Limitations preſcribed by the 32 H. 8. are purſued; for 
then the Confirmation of the Dean and Chapter is requiſite. [But 
See, as befbre Directed, the Different Penning of the 1 Elis. chap. 19. 
and the 13 Elia. chap. 10. as to the Time of the Commencement of 
the Leaſe. ] The Grants of Antient Offices are not Reſtraimd; but 
Remain at Common Law, as before ; for ſuch a Grant cannot be 


Prejudicial to the Succeſſor, or a Diminution of the Revenue. 0. 
RY 


4 Rep. 2. 


and ſee 3 Cro. 259, 557. 
g This Act 1 Eliz. is a Private Act, whereof the Court will not 
take Notice without Pleading. | 


By the 13 Eliz. chap. 10. All Grants, Feoffments, Leaſes, and 


other Conveyances and Eſtates, by any Maſter or Fellows of a Col- 


lege, Dean and Chapter of any Cathedral or Collegiate Church, Ma- 
ſter of am Hoſpital, Parſon, Vicar, or any Other having any Spiritual 
or Eccleſiaſtical Living, (other than for Twenty-One Tears, or Three 
Lives, From the making thereof, aud whereupon the Accuſtom d 
Tearly Rent, or more, ſhall be Referved, aud payable Yearly AUTH 
4 "ou 
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271 
the Term,) ſhall be utterly Void. See 14 Eliz. chap. 11. And 18 . 
Eliz. chap. 11. poſt, ] 
Thoſe Words, h Or any Other, &c. coming after Parſon or Vi- , 4 Rep: 36: 


car, who arc of an Inferior Order, will not Comprehend Biſhops, 
who are of an Order that is Superior. See in the Jatrod. Rnles con- 
cerning States. | | 


This Att fhall ot make Good any Leaſe or other Grant againſt 
the TNT. Statutes of ary College or Collegiate Church. (See 6 Ann. 
chap. 21. 
his Aft hu not Extend to any Leaſe to be made npon a Snr- 
render of a former Leaſe, or by Reaſon of any Covenant or Condition 
contained in any former Leaſe, ſo as the Leaſe to be made contains 
not more Tears than the Reſidue of the Tears of the former Leaſe, 
ror any leſs Rent thereby Reſerved. [But ſee the 18 Elis. chap. 11. 


poſt.) 


This is a Publick Act, and Concerns all the Clergy. 

Note, therefore, That all Eccleſiaſtical Perſons whatſoever (Sole 
or Aggregate Corporations) are Miſabled or Reftrained by theſe Two 
laſt Statutes, to Alienate their Lands by any Means whatſoever, [Sce 
14 Eliz. chap. 11.] to make Leaſes above 'Twenty-One Years, or 
Three Lives, with, or without Confirmation, (vs.) Biſhops, by the 
1 Eliz. chap. 19. Maſters and Fellows of Colleges, Dean and Chap- 
ter of Cathedral or Collegiate Churches, Chapters where there are 
no Deans, Maſters of Hoſpitals and their Brethren, Dean, Archdea- f 
con, Prebendary, Parſon, Vicar, Gc. by the 13 Eliz. chap. 10. 

i which Act hath been always Conſtrucd B-neficially to prevent Eva- i11 Rep. : 

{ions againſt the true Meaning of it. Parſons and Vicars had not 
their Powers enlarged by the 32 U. S. neither were they reſtrained 
till this Act; but from henceforth they are reſtrained from making þ 
any Leaſes or Grants, other than for T'wenty-One Years, or Three i 
Lives, with the Qualifications abovemention'd. And yet even ſuch [1 
Leaſes muſt be confirmed by the Patron and Ordinary, becauſe Ex- | 
cepted in the Enabling Act of the 32 H. 8. and becauſe They never I 
could Bind their Succeſſors without Confirmation. ll 


By the 14 Eliz. chap. 11. That Branch of the Statute of the 13 i 
Eliz. chap. 10. made to avoid certain Leaſes of Maſter and Fellows 1 
of any College, &c. ſhall not Extend to Houſes Scituate in Cor pora- 'A 
tions or Market-Towns, or the Suburbs thereof; nor unto the Ground 
appertaiuing to ſuch Honſes; ſo that they be not the Droellins- 

Houſes of ſuch Perſons, nor have above ten Acres of Ground bclong- 4 
zug to them. RL j 

Provided, That no Leaſe fball be made by Force of this A& in 
Reperſion, or without Reſerving the Accuſtom'd Marly Rent at 
leaſt ; or without Charging the Leſſee with Reparations; nor for a 
longer Term than Forty Tears. Neither ſhall ſuch Houſes be Alic- 
nated, unleſs for Recompence of Lands in Fec-ſimple, of as Great 
Yearly Value. | | | 


I 


This 
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This Statute gives no Power to Biſhops to Let Houſes, otherwiſe 
than according to the 1 Fliz. chap. 19. But tho' Biſhops are not in- 
cluded, it is a General Law, extending to All the Reſt of the 
Clergy. | 

Thee Leaſes of Houſes may Commence 1 Futuro. But no Leaſes 
in Reverſion, or Concurring Leaſes can be made of them. 

And now becauſe divers Leaſes were made long before the Expira- 
tion of the former, 


By the 18 Eliz. chap. 11. All Leaſes made by ſuch Perſons as are 
mention d in the 13 Eliz. chap. 10. where another Leaſe for Tears is 
in Being, and not Expircd, Surrendred or Ended within Three 
Years next after the Making of ſuch Leaſe, ſhall be Void. And all 
Bonds and Covenants for Renewing of any ſuch Leaſe contrary to 
this Act, or to the 13 Eliz. chap. 10. ſhall alſo be Void. k But not 

"Hoo. 269. Void with Reſpect to the 14 Elig. chap. 11. concerning Leaſes of 
Ventr 245 Horſes, &. For this Statute refers only to the 13 Elis. chap. 10. 

Howbeit, This Act ſhall not Extend to any Leaſe Heretofore ade 

by any ſuch Perſon or Perſons. 


The 13 Eliz. eg. 10. doth not (as hath been ſaid) Extend to 
Biſhops ; and therefore this Statute of the 18 Elis. chap. 11. doth 
not Extend to 'Them. 7 

This Statute and the 13 Elia. chap. 10. Extend to all Others on- 

4 Rep. 120. ly that have Spiritual or Eccleſiaſtical Livings. ! But This is a Ge- 
neral Law, whereof the Court ought to take Notice as well as of the 
13 Elis. chap. 10. tho it is not found by the Jurors upon a Special 
Verdict. 


By the 43 Eliz. chap. 9. All Judgments had to the Intent, That a 
Leaſe ſhould be Enjoy'd contrary to the 13 Eliz. chap. 10. 14 Eliz. 
chap. 11. 18 Eliz. chap. 11. ſhall be Deemed Void, as well as Bonds 
and Covenants. Sce the 18 Eliz. chap. 11.] 

By the 1 Jac. 1. chap. 3. All 4ſſurances of Biſhops Lands to the 
King ſball be Void. See the 1 Eliz. chap. 19.] | 


Mafters and Fellows of Colleges, &c. were before Reſtrain'd b 
the 13 Eliz, chap. 10. as hath been adjudged. [See 11 Rep. 75, 76. 
See the 22 Car. 2. _ 11. For making long Leaſes by the Dean 
and Chapter of &. Pauls. | 
Now Obſerve upon all thefe Statutes in Relation to Eccleſiaſtical 
Perſons. 1. m That neither of the Reſtraining or Diſabling Statutes 
= 1 Inſt. 44 b. Of the 1 Fliz. or 13 Eli. do in any Sort Alter or Change the Eu- 
45-a. & b. abling Statute of the 32 H. 8. But leave it for a Pattern in many 
__— 3Rep. 59,60 Things for Leaſes to be made to Others. 2. That Leaſes made ac- 
| K eps. cording to the Exception of the 1 Eli. or the 13 Elig. and not War- 
1 ranted by the Statute of the 32 H. 8. (if they are made by a Biſhop, 
Dean, Archdeacon, or any ſole Corporation,) muſt be Confirmed by 
Dean and Chapter, or in the Caſe of Parſon and Vicar by Patron and 
Ordinary. | 
Aggregate Corporations did never want any Confimation. 
Therefore to Explain this Matter. 


If 


. I 


Ch. 3. | Laws of England. 


nd 


If a Biſhop makes a Leaſe for One and Twenty Years, and all 
Thoſe Years are ſpent ſaving Three or More (for the Number of 
Years to come is not Material, the 18 Eliz. chap. 11. not Extending 
to Biſhops) yet the Biſhop may make a New Leaſe to Another for 
Twenty-Onc Years, to begin From the Making, according to the 
Exception of the Statute; and this Concurrent Leaſe is Good, as 
well upon the Exc ption of the 1 Elis. in the Caſe of Bithops, as 
upon the 13 Eliz. which Extends to Spiritual and Eccleſiaſtical Cor- 
porations, Aggregate of many, as Deans and Chapters, Gc. which 
the 32 H. 8. did not. But the Concurrent Leafe of the Biſhop muſt 
be Confirmed by the Dean and -Chapter; it not being Warranted by 
the 32 H. 8. A Biſhop cannot make a Concurrent Leaſe for Life or 
Lives, but only a Concurrent Leaſe for Years, upon a Leaſe for Years, 
[Sce the Remarks upon the 1 Fliz. chap. 19. ſupra.) 8 

The Exception of the 1 Elig. and the 13 Elias. doth Differ from 
the Statute of the 32 H. 8. For the Leaſes of Years to be made ac- 


cording to the Exceptions of the Statutes of Elis. muſt begin From 


the Making; but by the 32 H. 8. From the Day of the Making, as 
before Obſerved. 

Tho' the Statutes of the 1 and 13 Elis. do not appoint the Leaſe 
to be made in Writing, or by Deed Indented, yet it muſt therein, and 
in the other Properties before-mentiond, be made according to the 
Pattern of the 32 H. 8. the Concurrent Leaſe only Excepted. 

Tho' the Exception in the 1 and 13 #liz. concerning the Accu- 
ſtomd Rent is more General than that of the 32 H. S. and no Provi- 
ſion made for Impeachment of Waſte, Gc. yet muſt the Pattern of 
the 32 H. S. be followed. 

And tho' by the 1 and 13 Elis. all Grants and Leaſes made (other 
than Leaſes tor Three Lives, and 'T'wenty-One Years (without Say- 
ing, or Luder) according to thoſe Acts) ſhall be utterly Void; yet 
Grants, Leaſes. &c. f for a Leſſer Time are Good. And Grants, 
Leaſes, Oc. not Warranted by thoſe Acts are Good againſt the Leſ- 
for, if He is a Sole Corporation; or if an Aggregate Corporation, ſo 
long as the Dean, or other Head of the Corporation Remains. For 
the Statutes were made and intended for the Benefit of the Succeſlor. 
Therefore they may be Good againſt the Leflors themſelves, fo long 
as the Leſſors live; or at leaſt fo long as they continue in their Places. 
But of theſe Leaſes we muſt underſtand it thus Leaſes by Bi- 
ſhops, not according to the 32 H. 8. are -oidable, tho Confirm'd by 
Dean and Chapter. And ſo of a Dean and Chapter after the Death 
of the Dean: But if an Archdeacon, Prebendary, Parſon or Vicar 
makes a Leaſe for 7ears, it is void by Death, if it be not made ac- 
cording to the Statutes. Otherwiſe it is of a Leaſe for Lie; for 
that is only Voidable, & fic de familibus; notwithſtanding the Sta- 
tutes ſay, That the Leaſes ſhall be Void. [See of Acceptnuce of 
Rent, chap. 2. ante. 

Where a Biſhop, Oc. makes a Leaſe, which may tend to the Di- 
minution of the Revenues of the Biſhoprick, Gc. which ſhould main- 


tain the Succeſlor, n there the Deprivation or Tranſlation of the Bi- 1 Inf. 


—„»— 


Nn ſhop, 


Omne Majus includit Minus. Cui Licet quod Majus, non Debet Quod Mints 
eſt now Licere. 4 Rep. 23. $5 Rep. 115. 9 Rep. 49- 

Omne Majus trahit ad ſe Minus. 6 Rep. 43. 

Quod licitium eſt pro Minore, & pro Majore Licitum eft. 8 Rep. 41. 


329. 2. 
10 Rep. 62. 
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98 Rep. 14. 


F 1 Inſt. 


45. b. 214 b. 
215. a. 


ſhop, Ge. is all one with his Death. And the like doth hold in 
Cale of R. ſignation. 

Upon the whole Matter it appears, 1. That Archbithops and 
Biſhops may make Leaſes for Twenty-One Years, or for One, Two 
or Three Lives with the Qualifications above-mention'd, without any 
Confirmation. And they may make Concurrent Leaſes tor Twenty- 
One Ycars upon Leaſes for Twenty-One Years pm the Making, 
with Confirmation of Dean and Chapter, and with ſuch Qualitica- 
tions as aforeſaid; tho' there be above Three Years in Being of the 
Old Leaſe at the Time of Making the New. But it They are not 
Confirmed, 'I'hey muſt follow the Directions of the 32 H. 8. 2. Deans, 

rchdeacons, Prebendaries, ec. Heads and Fellows o: Colleges, Ma- 
ſters of Hoſpitals, Cathedral or Collegiate Churches, Parſons and 
Vicars may make Leaſes for Twenty-One Years, or any Leſſer Num- 
ber of Years, or One, Two or Three Lives in Poſſciſion, accoraing to 
the Qualifications abovementioned; and Concurrent Leas with 


Confirmation, if they are made within Three Years cf tt, ermi—- 
nation of the Former Term; Biſhops in this Caſe h dun- 
tage. When I ſay with Confirmation, Spiritual a. alucal 
Corporations Aggregate of many are not to be undi re 


Obſerved. [See of Confirmation, infra.] 

There arc other S$tatzt.s concerning Leaſes fit to he known. 
Therefore See the 33 H. S. chap. 27. and of Corporations, Bok 1. 
chap. 8. 13 Elis. chap. 20. Concerning the Leaſes of the Benefices 


of Incumbents that are Abſent from their Benefices above Eighty 


Days in One Year. [See 14 Eliz. chap. 11. 18 Elis. chap. 11.] 
18 Eliz. chap. 6. Concerning a Third Part of the Rent to be Reſer- 
ved in Wheat and Malt upon Colle&ge-Leaſes, Gc. 13 Car. 2. chap. 4. 
1 Fac. 2. Cheap. 9. 6 Ann. chap. 5. 12 Ann. chap.22. 1 Georg. chap. 37. 
Concerning the King's Power in making Leaſes, &c. of Lands, (5c. 
Parcel of the Dutchy of ® Cornwall; 1 IV. G M. Seff. 1. chap. 16. 
Concerning Leaſes made Bord Fide and for Good and Valuable Con- 
ſideration by Perſons Simoniacally Promoted; and the 1 2 4777. chop. g. 
Sf. 1. Concerning Leaſes of Commons Encloſed in the Vet- 
Riding of the County of York, for endowing Poor Vicaridges and 
Chapclrics, (5c. 

4. How may Leaſes be Acoided? 

P Leaſes for Lives or Years are of three Natures. Some arc Good, 
Some Foidable, Some Ford. | 

1. Some are Good at the Common Law, as Thoſe made by Tenant 
in Fee-{tmple, notwithſtanding they are for longer Time thin Three 
Lives or One and Twenty Years; ſome Good by Act of Parliament, 
as Leaſes made by Tenant iu Tail; by a Man ſciſed in Fee-fimple or 
Fec-tail of Land in the Right of His V together with His Wife ; by 
a Biſhop ſole ſeifed in Fee without his Chapter; who now by Deed 
indented may make Leaſes for Twenty-One Years or Three Lives, 
as by the 32 H. 8. chap. 28. is limited. All which were Voidablc 
at Common Law, tho' now made Good by Statuts. 

2. Some are Foidable at Common Law, after the Death of Te— 
nant in Tail, or Biſhop, Cc. and after the Death of the Husband, if 
they are not warranted by the 32 H.8. chap. 28. Some Voidable by 
Statite, as by a Biſhop, tho' confirm'd by Dean and Chapter, if 
not warranted by the 32 II. 8. And ſo of a Dean and Chapter 
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after the Death of the Dean. Some Voidable at Times by the 
Leſſor Himſelf or His Heirs, as in the Caſe of Infancy, Gc. 
3. Some Leaſes are Void in Futuro; or if a Tenant in Tail makes 
a Leaſe for Years, and dies without Iflue, it is Void as to them in 
Remainder or Reverſion, tho' made according to the 32 H. 8. 
If a Prebendary, Parſon or Vicar makes a Leaſe for Years, it will 
be Void by His Death, if it is not according to the Statutes. Other- 
wiſe it is of a J. :afe for Life; for that is voidable by Entry, Gc. 
and ſo it is in like Caſes. [See Of Acceptance of Rent, chap. 2. mg. 
Some Leaſes are Void in Præſenti; as if One makes a Leaſe for ſo 
many Years as He ſhall Live. This is preſently Void for the Incertain- 
ty. So if One makes a Leaſe for Life without Livery and Seilin, &c. 
9. Of Leaſe and Releaſe. 
I have ſhewn before what is a Leaſe. 'Therefore now, 1. What 
is a Releaſe, and How Divided. 2. Who may make Releaſes, or 
take them. 3. What Things may be Releaſed. 4. How Releaſes 
ſhall be Conſtrued. 5. What is the Conveyance by Leaſe and Re- 
leaſe. 6. Of Acquittances. 
1. AA Releaſe (Relaxatio) is a Deed or Inſtrument whereby a Man oe _ ot 
doth Give or Diſcharge the Right or Action which he Hath or Claim- rao, © 
eth againſt another out Of or In his Land, &c. * It is uſually made Noy's Max. 
by the Words, Have Remiſed, Releaſed, and for ever Quit (Quiet) 17; 44 
Claimed; or By other Words to the ſame Purpoſe. He that Re- 1 Inf. + 7% 


leaſeth is the Rele aſor, and He to whom the Releaſe is made, the 2 Roll. Abr. 
Releaſee. 403. 
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They are of f Two Sorts, (viz.) A Releaſe as to Lands, Goods, and Lit. 492- 
. and a Releaſe of Actions, whether Real, Perſonal or Mixt * -= FROG 
[See Of Actions, Book 4. chap. 4.] For I ſaid, it was a Diſcharge 
of a Right or Action. 

Releaſes alſo are either t Expreſs or Implied. An Expreſs Releaſe * * Int. 
is the Act of the Party releaſing, and is by Deed. An Implied Re- 284 * 
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leaſe is that which the Law makes; and is ſometimes by Mriting, 
and ſometimes without Writing. When an Obligee or Creditor 
makes the Obligor or Debtor his Executor, who accepts thereof, 
. This is a Releaſe in Law by Mriting. But if an Obligor is made 
j u Adminiſtrator of the Goods and Chattels of the Obligec, This is es Rep. 136. 
: no Releaſe in Law. When He is made Executor, this is a Releaſe 
KS in Law of the Action; but the Duty Remains, for which the Execu- 
, | tor may retain ſo much Goods of the Teſtator, but it ſhall be Aſ- 
5 ſets in His Hands. * If a Feme Obligee or Creditor, takes the Obli- _— 
\t 3 gor or Debtor to Husband, This is a Releaſe in Law without Mri— 8 Kep. 136. 
0 . ting. But if a Feme Executrix takes the Debtor to Husband, This 
7, | is no Relcaſe in Law; for that would be a Wrong to the Dead. A 
ap 3 REY in Law ſhall be expounded more favourably than a Releaſe 
VV : In Deed, 185 
bl I V Releaſeseither Enure, 1. By way of Eularging an Eſtate; being » Lit. 305, 
IS, made by a Reverſioner to a Leſſee in Privity with Enlarging Words. * 
le ; 2. By way of Mitter le Eſtate, or Transferring it; as if One Jointe- 1 


nant or Parcener Releaſe to Another. For this muſt be between Pri- 275. a. 279.b. 
vies. 3. By way of Mitter le Droit, which transfers the Right of 28. * 

the Releaſor to the Releaſce ; as when Diſſeiſee releaſes to Diſſeiſor, 

and makes His Eſtate rightful, which was wrongful. Here a Re- 

leaſe of a bare Right for an Hour, &c. is as Good as if it were made 

Nn 2 to 
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to the other, and His Heirs, Gc. It is not requiſite that there ſhould 
be any Privity between the Parties to ſuch Releaſe. 4. By way of 
Extingniſhment only againſt all Perſons when the Releaſee cannot 
have the Thing releaſed. As when the Lord releaſes His Seignio 
to his Tenant of the Land, or when the Grantee of a Rent-C arge, 
or of a Common, releaſes to the 'Tenant of the Land the Rent- 
Charge or Common. For One Man cannot be Lord and Tenant, He 
cannot have Land and Rent, nor Land and Common of Paſture, out 
of the ſame Land. 
! 1 Inſt, z A Releaſe is of more Force in Law than a Confirmation. 
298. b. But Note, That if a Charge or Duty Grows by Record, The 
ang on muſt be upon Record. If by Deed, The Releaſe muſt be 
by Deed. 
fy ho may make Relcaſcs, or take Them. 
As a Man may Releaſe any Debt or Duty due to Himſelf, fo a 
Man may Releaſe any Thing or any Wrong done to His Mife before 
j Rep. 27. Or after Marriage. And if the Wife is * Executrix to another, The 
Husband may Releaſe any Debt or Duty due to the Teſtator, but 
the Feme Executrix cannot to the Prejudice of her Husband. Regu- 
larly the Releaſe of an Infant is void. An Infant Executor may Re- 
leafs a Debt duly paid to Him as Executor. But if He Releaſes that 
which He doth not receive, the Releaſe is void. An Executor be- 
d 5 Rep. 27. fore d Probate of the Will, may Releaſe a Debt or Duty due to the 
12 39, Teſtator, becauſe He hath an abſolute Intereſt of the Debt in Him. 
And tho He cannot have an Action before Probate; yet He may Re- 
leaſe an Action. If one Releaſeth and then taketh Adminiſtration, 
This Releaſe ſhall not bar Him: For He had no Right of Action at 
the Time of the Relcaſe. If one Releaſeth as Executor, This ſhall 
2 Roll. Abr. Releaſe © all Actions which He had alſo in his own Right. (C.) 
$29 4, One Tenant in d Common cannot Releaſe to the other, becauſe the 
Rep. 153, Freehold is ſeveral. 
17 It is to be Obſerved, That no © Right paſſeth by a Releaſe, but 
oo. b. the Right which the Releaſor had at the Time of the Releaſe made. 
Lit. 445, If He has no Right, the Releaſe is void. 
[i 3 If He, To Whom a Releaſe is made, hath nothing in the Lands, 
= | 1g. 265. a. That Releaſe is alſo void. 
1 & b. 266. a. It behoveth Him to whom the Releaſe is made, that He hath a 
[Fi 267-% Prechold in the Lands in Deed or in Law, or a Reverſion, or Re- 
1 mainder in Fee-ſimple, Fee-tail, or for Life, at the Time of the Re- 
gl leaſe made; or elſe He cannot abe the Releaſe. 
3. As to the Things that may or may not be Releaſed. | 
= | Suppoſing a Right in the Releaſor, and that the Releaſee hath 
ö | 1 ſomething in the Lands, &c. f Lands, Tenements and Heredita- 
| 264. a. & b. eule may be Given and Transferr'd by way of Releaſe, and all 
S 4.2708 Rights to Lands, ©c. may be given and diſcharged by it. A Re- 
Lit. 450, leaſe by a Leſlor to His Leſſee for Years or at Vill, having enter d 
460, Kc. by Force of ſuch Leaſe, is good in reſpect of the Privity betwixt 
Them; therefore not to a Tenant at Syufferance. A Releaſe to a 
Leſſee for Years i Futuro, or before Entry, (tho' it may extinguiſh 
the Rent reſerved) yet it cannot enlarge it for want of Poſſeſſion. If 
a next Avoidance is Granted to 'I'wo, One may releaſe to the Other 
before the Church is void, not afterwards; becauſe it is (as it were) 
but a Thing in Action. Rights and Titles to Goo, and 1 
2 Ictions 
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Ch. 3. 
Attions Real, Perſonal and Mixt, may be Releaſed. e Alfo Corditi- „1 Rep. 112. 
015 annexed to Eſtates, Powers of Revocation of Uſes, J//arrantties, * . 
Covenants (even before They are broken by a Releaſe of all Cbec- 70 Rep. 48. 
nants) Services, Rents, Commons, and other Profits to be taken out 49: 
of Lands may be Diſcharged, Extinguiſhed and Determined by a . 
Releaſe to the 'Tenant of the Land, &c. A Condition cannot be Re- 274. b. 

' leaſed upon Condition; but the Releaſe will be good and the Condi- 
tion void. Poſſibititics of Enjoying Land, Cc. (if They are not re- 
mote and uncertain, but near and common Poſſibilities) may be Re- 
leaſed to Him that hath the Preſent Eſtate of the Land. Mere Poſſi- 
bilities cannot be Releaſed. Debrs, h Legacies by a Releaſe of a 
Legacy, and other Duties, may be Releaſed before or after They be- 
come due. A Man cannot releaſe a i Perſonal Thing, as an Obli- ; | KA 
gation upon a Condition Subſequent, becauſe a Perſonal Thing once $i; $46. a 
Suſpended is Extinguiſhed for ever. Neither can One releaſe a bare 490. 
Authority. 

4. Of the Conſtruction of Releaſes. 

Where Divers Joyn in an Action to recover any Perſonal Thing, 

of which They are to Have the Joynt Benefit or Intereſt (where the 

. Law doth not compel Them to Joyn) there the Releaſe of k Ore of « ; Rep. 25. 
Them ſhall bar all the Reſt. [See the 23 H. 8. chap. 3.] As where 2 Roll. Abr. 
there are Two Plaintiffs in Debt, Treſpaſs, &c. and one of Them 418. 41, 
alone doth releaſe to the Defendant; this is alſo a Bar to the other 1 Co. 648, 
Plaintiff. So if an Obligation be made to Two, and One does releaſe, 649. 
this is a Diſcharge with Reſpect to the Other. Where there are 'Two 
Executors, and One Alone doth releaſe a Debt due to the Teſtator 
before Judgment, 'This will bar the other Executor; but not if the 
Releaſe is after Judgment. A Releaſe of an Action by one! Church- Danvers 
warden is not Good. Neither can Both of Them releaſe to the Pre- Abr. 788. 
judice of the Church. ® A Releaſe by the Husband of His Wife's Suit 

in the Eccleſiaſtical Court for Defamation is a good Releaſe as to the 
Coſts ; but not as to the Defamation. For the Court may give Sen- 
tence That the Defendant ſhall give a Corporal Satisfaction by Pe- 
nance and Submiſſion; which the Husband cannot releaſe, — 

On the Other Hand for the Benefit of a Defeudaut. A Releaſe 4 
made to the 'Tenant in 'Tail, or Tenant for Life, of the Right of the 1 
Land, ſhall enure to Him that hath the n Remainder or Reverſion. „1 if. ... 
And ſo & Converſo. If Two are Bound joyntly and ſeverally in an ks 
Obligation or Bond, or other Specialty to One, and the Obligee or 2 Inf. 267.b. 
Creditor releaſes to One of Them, This ſhall Diſcharge the other. 1 
And He ſhall not be relieved in Equity againſt the other thro' Igno- 3 Inſt. 239. 
rance of the Law. [See the 10 477. chap. 15. Concerning Partners Tr 56. 
of a Bankrupt, &c.] But a Releaſe from the King to One, ſhall not 1 Te 
enure to the Other. And if Two Commit a Treſpaſs againſt One, 
a Releaſe to one of them ſhall Diſcharge the Other. 

A Releaſe of All Manner of Actions diſcharges All Real, Perſo- e Lit. 406, 
nal and Mixt Actions, and bars an Appeal. But a Releaſe of all 497: 500: 

Actions real and perſonal is no Bar in an Appeal of Death. For ſuch 4. &y 8. 

\ a Releaſe bars only Civil Actions. A Releaſe of all Actions real re- 281. b. 

. leaſes mixt Actions; and ſo does a Releaſe of all Perſonal Actions. In 1 4 of 

a Releaſe of all Actions, Carſes of Action are releaſed. But within a MT 

Submiſſion of all Actions to Arbitrament, Cauſes of Action are not 

Contain d. He that hath Right of Entry may enter, tho' He hath 

| | releas d 
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releas'd all Actions; and if One takes away my Goods, I may take 

them out of his Poſſeſſion, tho'I have Releaſed all Actions. [ See of 
Actions, Book 4. chap. 4.] And if a Man Releaſeth all Actions 

1 zRoll.Abr. He Relcaſeth All Actions which He Hath as 1 Executor, as well as 


404, 499, Others which He Hath in His Own Right, as beforeſaid. (CA.) A 


Canter Show, Releaſe of all Actions will not Diſcharge r Executions, or Bar One 


Rep. 153, to Take out Execution. But a Releaſe of all Sits will be a Bar 
„Lit. zog, to an Execution, except in the Caſe of the „1 A Releaſe of all 
507. Actions will not Diſcharge any Thing for which the Releaſor had 
8 Rep. 152, ! 290 Canſe of Action at the Time of the Releaſe made. But Mone 

1 Int. 289.a, On Bond to be paid at Michaclmas may be Releaſed by the Obligee; 
291. a. becauſe the Right of Action was in Him before. Yet Rent payable 
178 512, at that Time cannot be Diſcharg'd by a Releaſe of all Actions; 
i Inſt. 292.b. nor an Annuity. But one may Releaſe the Rent, Gc. before the Day, 
$ Rep. 153. by Special Words. It will Releaſe the Arrears due before the making 


of the Releaſe. : 
3 A Releaſe of all * Oarrels amounts only to a Releaſe of all 
$ Rep. 153. Actions. So of Controverſies and Debates. But if I am Diſpoſſeſſed 
of my Goods, and I Releaſe all Quarrels, &c. I may take my 
Goods again as aforeſaid; for ſuch a Releaſe does not Bar my 


” + Rap: 63- ® Fight; 


d ——_ A Releaſe of all * Due, (Debita) will Releaſe Perſonal Actions 
88 5 and Executions; but it will not Bar a Writ of Account. For there 


> Roll Abr. is nothing certainly Due, before Account made. But a Releaſe of 
404. all Actions will be a Good Bar in Account. A Releaſe in full of 
all Accomuta, ſhall be extended only to an Account. 
«1 Ventr, One cannot Releaſe a Duty or Debt by his * Will. 
3 A Releaſe of all Y Rights in any Lands or Tenements does Re- 
N e leaſe and Diſcharge all Manner of Rights of Action and Entry; but 
Nei abr. not a Poſſibility of a Right that He Hath at the Time of the Releaſe; 
123. or a Right that ſhall Deſcend to Him afterwards. A Releaſe of all 
- ** . Rights to the Land made to the Terre-Tenant Extinguiſhes the 
Rent iſſuing of the Land. But a Releaſe of all Right Ia and To 
3 Cro. 216. Lands doth not Extinguiſh ? Tithes. A Releaſe of all one's 
S Reds: * Title to Lands and Tenements is a Releaſe of All one's 
154. * Right. | 
c Inſt. 292. a. By a Releaſe of All b Covenants, A Covenant not Broken may 


b i , 
; —＋ be Releaſed, as mentioned before. 


8 Rep. 133. A Releaſe of All © Demands (a Word of Art) or Claims is the 
3 b. beſt Releaſe of All, and the moſt effectual Word to Bar Actions, Ap- 
« Lit. 508. peals, Rights of Entry into Lands, Titles, Conditions, Before They 
I bs: 291-b. are broken, or After, Covenants Broken, Rents even before the Da 

$Rep 153, of Payment, Commons, Debts, Duties, Obligations, Contracts, Re- 
154. cognizances, Statutes, Judgments, Executions, Annuities and Arrear- 
Le. 99, ages of Annuities and Rents, Eſtovers, Oc. But By a Releaſe of All 
45 Rep. 750, Demands, a mere d Poſſibility is not Releaſed, nor a Covenant be- 
71, fore it be broken; for there is yet nothing to Demand. (C.) Nei- 
15 9 ther is a Releaſe of All Demands a Diſcharge of a © Lezacy Due or 
Lit. 748. Payable at a Day, [See ſpra. ] nor if a Parſon doth Releaſe All De- 
y = Rep.5!. mands to a Pariſhioner in His Lands, doth It Releaſe the f Tithes; 
+ of 293. for They are not Things iſſuing out of Lands, but a Spiritual Duty. 
bis... 0 that hath 8 Surety of the Peace cannot Releaſe it by any Words; 
Abr. 401, for the Offender is Bound to keep the Peace with Reſpect to All the 
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King's Subjects. h A Releaſe of all Demands is no Bar in Writ of 's Rev. 152, 
Error to Reverſe an Outlawry ; for it doth not extend to ſuch Yrirs [55 
where nothing is Demanded either in Fact or in Law. But in {ſuch 
Caſe a Releaſe of a Writ of Error is a good Plea. i If the King Re- © 5 Rep. 55. 
lcaſeth all Demands, a Right of Inheritance ſhall not be Roloaſud. 

A Releaſe of an Action or a Right cannot be for a k Tie. It Lit. 46 


C 
will enure for ever if it be made but for an Hour. L Inft, 274. a. 
Thus Relcaſes ſhall be Conſtrued, and the Words of a Releaſe ap- 
plied. 


5. What is a Conveyance by Leaſe and Releaſe ? 
A Releaſc here is a Conveyance of One's Intereſt or Right, which 
He hath in a Thing, to Another that hath the Poſſeſſion thereof. 
For Firſt You muſt execute a Leaſe or a Bargain and Sale for Six 
Months, a Year, 6c. to the Intent that by the Vertue thereof the 
Leſſee may be in Actual Poſſoſſion of the Lund; intended to be Re- 
leaſed to Him. And then the Jeſſee by Vertue of the Statute of the | 
27 II. 8. chap. 10. For Transferring Uſes into Poſſeſſion, is Enabled | 
to take a Grant or Releaſe of the Reverſion and Inheritance of the 
ſaid Lands to the Uſe of Himſelf and His Heirs for Ever, G. which 
is then accordingly done, reciting the ſaid ] eaſe and declaring the 
Uſes. 1A Reſervation of a Pepper-Corn is ſufficient to raiſe an Uſe = Ventr.35- 
and to make the Leſſce capable of a Releaſe. 
This is become a very Common Conveyance, (z.) To paſs 
Lands by Way of Leaſe and Releaſe. It amounteth to a Fcoffment, 
the Uſe drawing after it the Poſſeſſion, and Supplying the Place of 
Livery and Seiſin. [See of Corrfirmation, infra.] 
6. m An Acquittance is a Sort of Releaſe, and is a Diſcharge in = Terms of 
Writing, or by Bill, under Scal, of a Sum of Money, or other Duty, the Law, v. 
2 . - 9 2 AMHITT ANCE. 
which ought to be paid or done. As if one is bound to pay Money Dives <4 
upon an Obligation, or Rent Reſerved upon a Leaſe, &c. and the 51. | 
Party to whom it is due, upon Receipt thereof, gives a Writing un- 
der His Hand witneſſing that He is paid. This is ſuch a Diſcharge 
in Law that He cannot demand and recover the Sum or Duty again, 
if the Acquittance is ſhewed. An Acquittance without Seal is only 


an Evidence or Proof of Payment, but not pleadable, becauſe No | | 
Decd. * Litcre Acquietantie do ſignify a Deed of Acquittance. " 1 Inft.52.9. 1 
The Obligor is not Bound to pay Money upon a ſingle Bond, un- | 


leſs the Obligee will make Him an Acquittance. Nor is He bound 4 


to pay it before He hath the Acquittance. And in this Caſe the 
Obligor may compel the Obligee to make Him an Acquittance. And 
ſo it is of a Statute-Merchant. But otherwiſe it is in Caſe of an 


Obligation with a Condition ; for there one may Averr Payment. 4 
And now alfo, . 


By the 3 & 4 Ann. chap. 16. F an Action of Debt is brought 
por a ſingle Bill, if the Defendant hath paid the Money Duc up- 


on ſuch Bill, ſuch Payment may be pleaded in Bar of the Action 
upon ſuch Bill. 


9 If a Rent is behind Twenty Years, and the Landlord makes an »11mg.373.9. 
Acquittance for the Laſt that is Due, all the Reſt are preſumed to be 3 Rap. 65 
paid; and the Law will Admit no Proof againſt this Preſumption. en 
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If One hath a Debt upon Bond, and upon Book for Wares, Gc. 
from the ſame Perſon, the Manner of Tender and of the Payment 
»5Rep. 117, ſhall be directed by p Him who maketh the Tender or Payment, and 
: Cro. 68. not by Him who accepteth of it; and the Acquittance ought to be 
given accordingly. ['Sce of Payment of Rent, chap. 2. ante.) 
An Acquittance in full of all Accouuts ſhall be Extended only to 
Accounts. [See of Releaſes. 
8 An Acquittance made by a 4 Mayor of a Corporation alone (the 
Final bs: Town being incorporated by the Name of Mayor, Sheriff and Bur- 
geſſes, Oc.) ſha!l be Good for the Common Quiet, if there arc a 
13 Precedents for it. For here the Common Frror makes the 
aw. 
If One acknowledges Himſelf to be ſatisfied by Deed, it is a 
Good Plea in Bar, without any Thing Receivd, But an Acquit- 
tance without a Seal is only Evidence of Satisfaction, as hath been 
ſaid. 
 :Inſt,295.b. 10. © A Deed of Confirmation is a Conveyance of an Eſtat 
1 Right in Being by Him that hath a Larger or Better Eſtato 
it | Thing Granted than the 'Tenant ; whereby a Voidable Eſtate - 
| {lt roborated, made ſure and unavoidable; or whereby a particul:r j:- 
; 15 ſtate is Increaſed. A Confirmation therefore may make a Voidable 
1 Eſtate Good, but cannot work upon an Eſtate that is void either in 
1 Law, or Determined by Expreſs Condition or Limitation. It is made 
* Lit. 515. by theſe Words, (v.) Ratiſy, Approve and Confirm, &c. He that 
Wd | Confirms muſt be in Poſſeſſion of the Eftate or Right; and he alſy 
„ muſt be in Poſſeſſion to whom the Confirmation is made. 
1 A Confirmation is almoſt of the Nature of a Releaſe. 
1 He that makes the Confirmation is the Confirmer, and He to 
1 whom it is made, the Confirmee. | 
 1Inſt.295.a. Confirmations are t Expreſs or Implied. Expreſs, as by the 
1 . Words Ratify, Approve and Confirm. Implied by La, as by the 
1 Words Have Given, and Granted, Have Demiſed, &c. which in ſome 
1 Caſes ſhall enure to the ſame Intent as I Have Confirmed. 
ff | 19 Repagz, Every Confirmation is Perfectiug, Increafing or Diminiſhing. 
1 : Init. 295.6. Perfectiug, As when one makes an Eſtate Abſolute that was Condi- 
4 tional. Tucreaſius, as when an Eftate at Will is Increaſed for Years, 
4 or an Eſtate for Years Increaſed for 1 ite, &c, Diminifhing, as 
10 where a Landlord Confirmeth the Eſtate of His Tenant to Hold by 
5 Leſſer Rent, Gc. 
= * Weſt's In a Deed of Confirmation it is Proper to x Recite in the Premiſſes 
i 5ymb. 1. pt. the Eſtate of the Tenant which is to be Confirmed, and alſo the E- 
: Vn. ſtate of Him that is to Confirm, and to Expreſs the Conſideration 
thereof, if there is any. | 
ilnſt. zoo b. In ſome Caſes the Confirmation of a 7 hird Perſon is needful to 
Perfect the Crants of others, as the Grants and Leaſes of a Biſhop 
(not Warranted by the Statute of the 32 II. S. chap. 28. and other 
1 Statutes) muſt be Confirmid by the Dean and Chapter or Chapters; 


—__ 
hk. ati 
— 


MW * Deer ab of a 2 Dean of his Sole Poſſeſſions by the Chapter, and by the © Bi- 
1 273. ſhop; of a Donative Dean, by the King and Chapter; of an Arch- 
' bl i Roll. Abr. dencon or Prebexdary, by the Biſhop, Dean and Chapter. If rhe 


Dyer 61. King is Patron of a Prebend, then it niuft be with the Confirmation 
Deegg's Par- of the King, Dean and Chapter; Grants and Leaſes of a Parſon or 
\.n's Coun\. i Jug 
Part 1. 4 | | 1 


| 

11 478. 
| 

; chap. 10. 
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Vicar to bind their Succeſſors muſt be with the Confirmation of 
b Patron and Ordinary. But if the Ordinary or Biſhop is Patron, the 
Dean and Chapter alſo muſt Confirm. The Patron muſt Conſent to 
the Grant of Sole Corporations that have not the abſolute Fee in 
Them. But the Patron muſt have the Fee- ſimꝑle of the Advow- 
ſon to be able to bind the Parſon's Succeſſor. Otherwiſe the Con- 
firmation is Good only during the Patron's Eſtate. If the Parſo- 
nage or Vicarage is a Doxativs, the Confirmation is to be by the 
Patron only. 

e If a Prebendary or Parſon makes a Leaſe for 20 Years, and the 
Leaſe, Demiſe or Fftate is Confirmed for 10 Years, This is a Good 
Confirmation for the Whole; and the Addition for Parcel of the T:rm 
is Repugnant, when the Whole was confirmed before by contirming 
the Leaſe, Demiſe or Eſtate Generally, But if the Land had been 
Confirmed to the Leſſee for Ten Years, or for any other Part of the 
Term, It had been Good for the Ten Years, or Part of the Term on- 
ly ; for then there would be no Repugnancy. So may a Confirma- 
tion be of Part of the Land, or of a leſs Number of Acres than were 
granted. So if Tenant for Life makes a Leaſe for a hundred Years, 
The Leſſor may confirm either for Part of the Term, or for part of 
the Land, if He hath not confirm'd before the Leaſe, &c. But an E- 
ſtate of Freehold cannot be confirm'd for part of the Eſtate ; for that 
the Eſtate is Entire, and not ſeveral, as Years are. 


4 Note, If a Biſhop hath 'Two Chapters, Both muſt Confirm His 
Grants or Leaſes, or elſe His Succeſlor may Avoid Them. And This 
Confirmation muſt be made in the Life of the Biſhop and of the 
Grantees. [See Of Dean and Chapter, Book 1, chap. 5 
Alſo, if Tenant for Life Grants a Rent-Charge to One and his 
Heirs, A © Third Perſon, (vig.) He in the Reverſion muſt Confirm 
it; otherwiſe it is Good only for the Life of Tenant for Life. 

There are Eight ſeveral Diverſities betwixt a Confirmation and 
a Releaſe ; ind there are Eight Different Caſes wherein a Confirma- 
tion and a Releaſe have like Operation in Law. But many of the 
Curioſities of ſome kinds of Confirmations and Releaſes are ſupplied 
by Fines to Uſes, by Bargain and Sale and Deed Inroll'd, and by 
Leaſe and Releaſe. 

11. g An * is the Appointing or Setting over a Right to 
Another by Theſe Words, 2 Have Given, Granted, Miau d and 

ranted may amount to a Grant, a Feoff- 
ment, a Gift, a Leaſe, a Releaſe, a Confirmation, a Surrender, (5c. 
as hath been ſaid; and it is in the Election of the Party to uſe them 
to which of theſe Purpoſes he will. But a Releaſe, Confirmation 
or Surrender, Gc. cannot Amount to a Grant, Gc. nor a Surrender to 
a Confirmation or Releaſe, 5c. becauſe theſe are peculiar Manners 
of Conveyancing. He that Aſſigns is the Aiguor, and He to whom 
the Thing is Aſſign d is the Aſſignee ; who always hath the Thing af- 
ſign d in his Own Right; not as a Deputy. 

There may be Aſligamgnts in Decd and Aſſignments in Law. [See 
Of Covenants, ſupra Fe 

There may be Aſſignment of Lands given in Fee, for Life or Years, 
Of a Mortgage for Years forfeited, the Mortgagor being made a Par- 
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b1Inſt.295.a, ; 
300. b. 329. a. 


© 5 Nep. 81. 
1 Inſt. 297. a. 


4 Dyer 282. 
. L Inſt, 30 1. a, 


© Lit. 529. 
I Inſt, 301. a. 


f Lit. 516, 
519, &c. 
1 Inſt. 296, 
297, &c. 


5IInſt. 30 1. b. 
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udgment, Statute, Cc. 
v Rep. 29, If a Leſſce docs Aſſign over His Term, h the Leſſor may Charge 
N 715- the Leſſee or Aſſignee as He pleaſes; but if He accepts the Rent of 
; Cro. 580, the Aſſignee (knowing of the Aſſignment) He hath Determined His 
Election, and cannot afterwards Sue the Leſſee for the Rent due at. 
i 3Rep. 23, ter the Aﬀignment. It is certain that He cannot ſue an Adminiſtrator 
hy or an Executor of a Leſſee after an Aſſignment. i But a Leſſor ſhall 
not be forc'd to take the Aſhgnee for His Tenant. 
A Leaſe for Years Rend'ring Rent with a Condition, That if the 
Leſſce Aſſigneth his Term, the Leſſor may Re-enter. The Leſſec 
Aſſigneth, and the Leſſor Receiveth the Rent of the Afignce (not 
Rep. 64. * knowing of the Aſſignment) it ſhall not exclude the Leſſor of His 

Entry. For the Leſſee ſhall not take Benefit of His own Fraud. 
Joys Max. Tf Leflee for Years Aſhgns over His Term and Dies, I His Ex--;:. 
at tors ſhall not be charged for Rent due after his Deceaſe. 

In an Aſſignment it is Neceſſary to Have Covenants on the A. 
ſignor's Part, to Save Harmleſs of Former Rents, Grants and Incum- 
brances; and for the Delivery of Evidences and Deeds; that the Af. 
ſignor is Owner in Poſſeſſion, and hath Power to Grant and Aſſign; 
That the Aſſignee may Quietly Enjoy; to make further Aſſurance, 
&c. And it is neceſſary to have Covenants on the Aſſignec's Part, to 
pay the Rent, to perform Covenants, &c. 

Perkins An m Authority or Truſt cannot be Aſſign'd over, unleſs it be Grant- 
3 Grants d to Him and His Aſſigns. And then it muſt be in Writing. [ Sce 
4 Inft. 85. 29 Car. 2. chap. 3.) An Poſſibility, Right of Entry, or Thing in 
Finch.16,17- Action, or Cariſe of Suit, or Title for Condition Broken cannot be 
> klnſt.214.a. Granted or Aſſign d over, as hath been ſaid before, [See Of Grants, 
10 Rep. 48. ſupra. But See the 32 H. 8. chap. 34. And of the King, Book 1. 
chap. 2.] A Thing in Action, as a Statute, Bond, a Juſt Debt, is 
vulgarly ſaid to be aſſignable over: But then one muſt Sue for the 
ſame in the Name of the Aſſignor. So that in Reality it amounts 
to little more than a Letter of Attorney to Sne in His Name. One 
5 1 Inſt. 222. may Give or Aſſign over his Bond, Gc. 7. e. the Parchment, Paper 
. & b. and Wax, and the Aſſignee may Keep or Cancel it. [Sec 7 Fac. 1. 
chap. 15. What Debts only, may be Aſſign'd to the King.] Matters 
of Eaſe and Pleaſure Granted to a Perſon cannot be Aſſigned; as to 
go to Church over my Ground, to Dine at my Fable, ec. But, Ge- 
nerally ſpeaking, Matters of Profit may be Granted over. 


? and Confirming the Aſſignment, Of an Annuity, Rent-Charge, 


By the 1 Jae. 1. chap. 15. The Eſtates of Bankrupts may be Aan d 
Over by the Commiſſiomers; and the Aſſignees iuny Bring Actions in 
their own Names. [See 5 Georg. chap. 24.] 

Ax the 10 & 11 W. z. chap. 23. The Judges Certificate For Ta- 
king and Proſecuting Felons to Conviction, may be Aſan d over once. 
[See Of Larceny from the Honſe, Book 3. chap. 1.] 

By the 3 & 4 Ann. chap. 9. Al] Notes, «hereby any Perſon ſhall 
Promiſe to pay another, or Order or Bearer, the Money mention d in 
ſuch Note, ſhall be Due and Payable to ſuch Perſon to whom the 
ſame is made Payable. And ſuch Note payable to ſuch Perſon, or 
Order, ſhll be aſſignable over in manner as Inland Bills of Exchange 
are. Aud the Perſon To tuhom ſue Money is payable may maintain 

4 | an 


3 
* 
* 
7 
KS 


: 
? 
6 


4 o 2 —_ D 
«> _ * DS - my” — - 4 . . * - 
4 .v * * ri 0 V+ & 
\ 3 & a. _— 66 1 F 9 * 


a FE ay a> 


Ch. 3. Laws of England. os 283 


an Act ion for the ſame, as they might upon ſuch Bill of Exchange. 
And the Perſon to whom ſuch Note ſo Payable, or Order, is aſſigucd, 
or Indorſed, may maintain an Action againſt the Perſon who Signed, 
or any who Indorſed the {ame ag in Caſe of Inland Bills, Aud Recover 
Damages and Coſts of Suit. | 


[See more in the ſaid Statute of Drawing Accepting or Proteſung 
Inland Bills. ] 
P Note, That Inland Bills of Exchange are aſſignable by Cuſtom. 1 Roll. Abr. 
There is a Difference betwixt an Inland Bill of Exchange and a — 
Foreign Bill of Exchange, which is made to return Money beyond 3 152, 
the Seas. For an Inland Bill (without Cuſtom to ſupport it) is but in = Ventr. 307, 
the Nature of a Letter; whereas if a Forcign or Outland Bill is refuſed 18. 307 
to be accepted, an Action (by the Laer- Merchant) would always lie 
againſt the Drawer; and if the Merchant to whom it is directed ſub- 
ſcribes the Bill, it is an Implied A ſumpſit to pay it. [But now ſee 
the Statutes of the 9 G& 10 JV. 3. chap. 17. and the 3 (5 4 Ann. chap. 
9. at large; and of an Aſumpſit, Book 4. chap. 4. 


By the 4 & 5 Ann. chap. 16. Bail-Bonds may be Aſſign'd over by 
the Sheriff, &c. 

By the 5 Georg. chap. 24. The Lord Chancellor may Aſſign over 
the Bonds of pretended Creditors given to Him, to the Party Griewd; 
who may ſue ſuch Bond in His Own Name. 


[See for Exchequer Orders, &c. Eaſt-India Stock, (5c. Sonuth-Sea 
Stock, &'c. the * e Statutes. | 
12. An Exchange ( Excambium) is a Mutual Grant of Equal Inte- 
reſt, the One in Exchange for the other. It is made by Theſe 
Words, (viz.) Have Given, Granted, Confirm'd to 4. and his Heirs 
and Aſſigns for Ever in Exchange for, Gc. In this Conveyance the 
Word 4 Exchange is fo Appropriated by Law, that it cannot be ex- a ; Inſt. 30. b. 
preſſed by other Words. Freeholds do paſs without Livery and Seiſin 
if the Word Exchange is uſed; but it muſt be by Deed. 
r It is Neceſlary to the Perfection of the Eſtate, 1. That the E- * Lit. 63, 64, 


ſtate Given be Equal in Quantity, as Fe- ſimple for Fee- ſimple, &c. Jing. * 


But it Matters not whether the Lands be of Equal Value, or of the a. & b. 
ſame Nature; fo that they Concern Lands or Tenements. Neither 5A. & b. 
is the Quality or Manner of the Eſtate material; for Joyntenants may 
Exchange with 'Tenants in Common, Gc. An Exchange with the 

King is Good; tho he is ſeiſed in his Politick Capacity, and a Sub- 

ject in his Natural Capacity. 2. The Word Exchange muſt be uſed. 

3. There muſt be an Execution by Entry in the Life of the Parties. 

For if one Dies before Entry, the Exchange is void. 4. If it be of 
Things that lye in Grant, it muſt be by Deed. 5. If Lands lie 

in ſeveral Counties, it ought to be by Deed Indented. So if the 
Things lye in Grant, tho' it be in one County. [See the 29 Car. 2. 

chap. 3. 

This was a Conveyance frequent in © former Times; but now «11:6. 50.b, 
ſeldom uſed ; except that Parſons ſometimes Exchange their Churches 2 Rep. 74- 
and Reſign Them into Ihe Biſhop's Hands. But this is not a perfect 
Exchange till both Parties are Inducted. Therefore if Either — 

O O 2 ore 
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fore They are Both Inducted, the Exchange is Void according to the * 
Third Requilite neceſſary to an Exchange juſt now mention'd. 8 
As an Inheritance for an Inheritance, Freehold for a F rechold, | 


Chattels Real for Chattels Real may be Exchanged, ſo Chattels Per- * 
ſonal or Goods may be Exchanged for Chattels Perſonal or Goods. 
t11nft. 50. b. But * Annuities (5c. which Charge the Perſon only, and do not con- 
cern Lands or Tenements, cannot be Exchanged for Lands or Tenc- 
ments. 
„ilnſt. 337. b. 13. Au Syrrender (Snrſum Redditio) is a Deed or Iuſtrument in i 
Writing, "Teſtifying with apt Words that the Particular Tenant for [5 
Life or Years of Lands and Tenements, doth yield up the Eſtate to 5 


Him that Hath the Immediate Eſtate in Remainder or Reverſion, 

that He may Have the Preſent Poſſeſſion; and wherein the Eſtate for 

Life or Years may Merge or Drown by mutual Agreement. For 

« Perk. 607, the Leſſee cannot Surrender to the Leſſor againſt * His Will. But 

608. ' if He to whom the Surrender is made docs once agree to the ſame, 
He cannot afterwards Diſagree. 

He that Doth Surrender is the Surreuderor, and he to whoſe Uſe 
it is made, is the Surrenderee. It is made by Theſe Words, (eig.) 
Hath Surrendered, Granted, Given, Nelded up and Confirmed, &c. 

Surrcnders are of Y Three Kinds. A Surrender properly taken at 
Common Lat, which was juſt now Deſcribed. A Surrender of Copy- 
hold or Cuſtomary Eſtates, of which we have ſpoken before. [ See 
Of Copyhold Eftates chap. 1. ante.] A Surrender improperly Taken, 
as of a Deed, a Patent, a Rent newly Created, and of a Fee-fimple 
to the King. 

1. A Surrender at Common Law is of Two Sorts. 

1. A Surrender in Deed, or by expreſs Words in Writing; where 
the Words of the Leſſee to the Leſſor prove a ſufficient Aſſent to give 
him his Eſtate back again. This is a Surrender in Deed, if the Lef- 
ſor agrees to it. There is alſo a Surrender by Deed, and that is of 
Things that lie in Grant. 

To make a Good Surrender in Deed of Lands, Theſe Things are 
Requiſite. 1. The Surrenderor muſt be a Perſon able to Grant and 
to make a Surrender; and the Surrenderee a Perſon able to receive 
: 11of.338.a, and take it. 2. The Surrenderor muſt have an Eſtate in 2 Poſſeſſion, 

and not a Bare Right or a Future Right. 3. The Surrender muſt be 

2 Perk 584, Made To Him that Hath the next à immediate Eſtate in Remainder 
588. and Reverſion, and there muſt be no Eſtate Coming between. 4. The 
Nod, le Surrenderee muſt have a Higher or b Greater Eſtate in the Thing Sur- 
* rendred than the Surrenderor hath, ſo that the Eſtate of the Surrenderor 
> Perk. 389, may be Drowned therein; for if Leflec for Life Surrender to Him in 
Tm Remainder for Years, or 'Tenant for Life Surrender to 'Tenant for 
Life, Theſe are void Surrenders ; becauſe the Eſtate Surrendered can- 

<11nt.z38b, not be Drowned. 5. There muſt be a © Privity of Eſtate betwixt 
the Surrenderor and the Surrenderee. 6. 'The Surrenderee muſt have an 

Eſtate in his 4 own Right, and not in the Right of His Wife, &©c. 

4 Perk. 584, 7. The Surrenderee mult be © ſole ſeiſed of his Eſtate in Remainder 
612, g, or Reverſion, and not in Jointenancy. Therefore one Joyntenant 
586, 582, © for Life cannot Surrender to his Companion in Fee. For Every 
4 Bok abr. Joyntenant is ſeiſed of the whole in Poſſeſſion in and thio the WR 
; 2 | Land. 


Y 1Inſt. 338. a. 
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Land. 8. The Surrenderce muſt f Agree to the Surrender, as before '1 Inſt. 335 b. 
obſerved. | | 
Surrenders muſt not be made of Eſtates in Fee-{imple or Fee-tail, 
nor of Rights or Titles only to Eſtates for Life for Years; nor yet of 
s Part of an Eſtate for Life or Years, as of Seven Years out of T en, 6 Perk. 615. 
c. One may Surrender an Eſtate for Life h without Livery of Noy's Max. 
Seitin; becauſe it is but a Reſtoring the Eſtate again to him in the? ” 42 
immediate Remainder or Reverſion. As one may Surrender an Eſtate 8. 
Abſolutely for 7ears, ſo one may Surrender an Eſtate for Years De- 
terminable upon Lives. And Surrenders may be of Meſſuages, Lands, 
Commons, Rents, or any Things that are Grantable ; either Abſo- 
lutely or upon i Condition Precedent or Subſequent, k But where i Perk. 624 
Things may not paſs by Way of Surrender, It may enure to other * Perk. 585. 
Purpoſes, and take effect by Way of Grant; if there are ſufficient 
Words in the Deed. = | 
If Tenant for Life Grants a! Rent-Charge, and afterwards doth 
Surrender his Land; the Rent-Charge ſhall continue notwithſtanding 
the Surrender. 
m 2. A Surrender in Lat is that which is wrought by Operation of Law; a; Rep. 11. 
as if One makes a Leaſe for Years to begin at Michaelmas next, and 5 Rep. 69. 
the Leſſee before Michaelmas takes a New Leaſe for Years to begin . 
preſently, or at Michaelmas; this is a Surrender in Law of the former 
Leaſe. So if one having a Leaſe, and during the 'Term takes a new 
Leaſe, this is a Surrender in Law of the former Leaſe. But a Future 
Intereſt cannot be furrenderd by Deed in Expreſs Words, becauſe 
there is no Reverſion wherein it may Drown. So that in ſome Caſes 
a Surrender in Law is of greater Force than a Surrender in Deed. 
And this Surrender in Law by taking a New Leaſe holds, tho' the -; Rep. fi. 
ſecond Leaſe is for a n Leſſer Term than the firſt ; and tho' the ſecond Sun. 
Leaſe is voidable by a ? Condition, or tho the Second Leaſe is made 9 
to the Leſſee and a Stranger, or to the Leſſee and his Wiſe, &c. [ Ornere, * 3 Cro. 198. 
P If an Officer for Life accepts of Another Grant of the ſame Office * Ventr. 297- 
to Himſelf and Another, whether It is a Surrender of the firſt Grant :] 
But the Second Leaſe muſt be made of the ſame Thing whereof the 
Firſt Leaſe is made; muſt be good in Law and not void; and muſt « . Roll. Abr. 
Recite the former Leaſe; 4 or elſe perhaps It will not be conſtrued a 497- 
Surrender of the former Leaſe. r 1Inft.338.b. 
A * Maſter of an Hoſpital (being a Sole Corporation) by the Con- 
ſent of his Bretheren makes a Leaſe for Years of Part of their Poſſeſ- 
ſion, and the Leſſee for Years is afterwards made Maſter, The Term 
is Drown'd. For one cannot have a Term for Years in his Own 
Right, and a Freedold in Another's Right together: As if a Leſſee 
for Years takes a Feme Leſſor to Wife. But one may have a Free- 
hold, and a Term in Another's Right. Therefore if a Leſſor takes 
the Leſſee to Wife, the Term is not Drown'd ; but he is poſſeſſed of 
the Term in her Right during the Coverture. So if a Leſſee makes 
the Leſſor His Executor, the Term is not Drowned. 
In a Corporation Aggregate of many, if a Leſſee for Years of Part 
of their Poſſeſſions is made Maſter, the Term is not Extinguiſhed, no 
more than if the Leflee had been made one of the Members of the 
Corporation. 


IInſt. 338. b. 


By 
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4 


t 8 Rep. 82. 


By the 29 Car. 2. chap. 3. No Eſtates of Frechold, or of Term for 
Tears, or any uncertain Intereſt (not being Copyhold or Cuſtomary 
Eftates) ſhall be Aſſign d, Granted or Surrendered auleſt by Deed, or 
Note in IWritins, Signed by the Parties making them, or their A. 
gents Authorized by Writing, or unleſs by Operation of Law. [See 
of Surrenders in Copyrold Eftates, chap. 1. and Of Leaſes, . 


14. A Revocation and New Declaration is a Deed made Purſuant 
to ſome Proviſo contained in a former Deed or Conveyance ; Giving 
Power to Revoke or call back ſomething Granted; and by a New 
Declaration to Create a New Eſtate of the Lands ; after which Re- 
vocation and Declaration the Lands ſhall ſettle accordingly. f Theſe 
Proviſo's containing Power of Revocation are crept into Voluntary 
Conveyances, and arc become very frequent, and paſs by raiſing of 
Uſes according to the 27 H. 8. chap. 10. For being Coupled with an 
Uſe 'They are allow'd to be Good, and not Repugnant to the former 
Eſtates. As if One ſeis'd in Fee Covenants to ſtand ſeiſed to the Uſe 
of Himſelf for Life, and after to the Uſe of his Son in Tail, with di- 
vers Remainders over. Provided, that He may revoke any of the 
ſaid Uſes; and afterwards He revokes Them, He is ſeiſed in Fee a- 
gain without Entry or Claim. But in Caſe of a Feoffmment or other 
Conveyance, whereby the Feoffee or Grantee is in By the Common 
Law, Such Proviſo would be merely Repugnant and void. 

Theſe Revocations are favourably Interpreted, becauſe many 
Men's Inheritances depend upon Them. [But See 27 Eliz. chap. 4. 
under the Title who may Purchaſe and Convey, ante. For by that 
Statute Voluntary Eſtates made with Power of Revocation, as to 
Purchaſors, are made in equal Degree with Conveyances made by 
Fraud and Covin to defraud Purchaſors. ] 

t Some Things may be Revoked of Courſe, tho They are made ir- 
revocably by Expreſs Words; as a Letter of Attorney, a Submiſſion to 
an Award, a "Teſtament or Laſt Will; for Theſe of Their Own Na- 
ture are Revocable. 


15. A Statute is a Bond or Obligation of Record. This Word is 


alfo uſed for an Act of Parliament. But Here it is called a Statute, 
becauſe it is made according to the Form Provided by Htatutes or 
Acts of Parliament. | 

The Debtor, or He that Enters into the Statute or Bond, is called 
the Recognizor or Conuſor, and the Debtee, or He to whom it is 
made, is called the Recogrizee or Conuſce. 

Statutes are of Three Kinds. A Statute Merchant, a Statute-Sta 
ple a Recognizance. | 

1. A Statute-Merchant was contriv'd for the Security of Merchants 
only ; yet at this Day it is uſed by Others, and is become one of the 
Common Aſſurances of the Kingdom. [See the 31 H. 6. chap. 9. 
32 H. 8. chop. 5. and Of Eftates by Statute-Merchant, chap. 1. ante. 

2. A Statute-Staple was invented and is uſed only for Merchants 


and Merchandizes of the ſame Staple ; and is of the ſame Nature with 


a Statute-Merchant, and moſt properly call'd a Statute-Staple. | See 


the 23 H. 8. chap. 6. 32 H. 8. chap, 5. infra.) But Theſe are almoſt | 
BY 


out of Uſe. [See Of Eſtates by Statute $:3ple, chap. 1. ante. 


2 


* 
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By the 33 H. 8. chap. 39. All Obligations and Specialties (fo call'4 
becauſe They muſt be Speczally and Particularly Pleaded) Dae to rh: 
Nins are inthe Nature of Statutes-Staple. 4 

By the 34 & 35 H. 8. chap. 26. 9. 94. Perlons Haring Lands in 
Wales, are bound by Statutes in England. | 

By the 27 Eliz. chap. 4. Every Statute-Merchant or Staple that is 
taken according to the 23 H. 8. chap. 6. muſt be brought to the Clerk 
of Recoagmzances, within four Months after the Acknowledoment 
thereof, and Enter d in His Office, or elſe fhall be void azainft P 

* chaſers of Lands charecable therewith, and againſt His Heirs, He- 
cutors, Adminiftrators and Aſigns- | 
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* 3. But there is a Statute-Staple improperly ſo call'd, which is a 


F doth owe to the Recognizee a Sum of Money. 
| Recognizances in General are of * ſeveral Sorts. 
7 1. One Founded upon the Statute of the 23 H. S. chap. 6. For, 


By the 23 H. S. chap. 6. The Chief Faſtices of the King's Bench 
aud Common Pleas n Term Time, or (in their Abſence out / the 


London, joyntly together, ſhall have Power to take Recognizances 
for the Payment of a Debt in this Form, Noverint Univerſi, &c. Aud 
it ſhall be Sealed with the Seal of the Couuſor, and with the Seal of 
the King appointed for that Purpoſe, and with the Seal of one of the 
Chief Fuſtices, or the Seal of the ſaid Mayor of the Staple and Re- 
corder, &c. The Clerk” of the Recognizances ſhall enroll ſuch Obliza- 
tion, &c. The Recognizces, &c. of ſuch Obligations, their Execntors 
ana Adminiſtrators, ſhall have in Every Point againſt ſuch Recogni— 
zor, &c. like Proceſs, Execution and Advantage as hath been, had or 
made upon the Statute-Staple, &c. And if the Tenant by Execution: 
be Evictcd, He ſhall have the Remedy provided for Tenants by Exc- 
cution upon the Statute-Staple by the Ac of the 32 H. 8. chap. 5. [Sec 
the 32 H. 8. chap. 5. For the Continuation of Debts upon Execution: 
And the Expoſition of that Statute, 1 Inft. 289. b. 2 Inft. 678, &c. 
4 Rep. 66.] and the 34 & 35 H. S. chap. 26. 9. 94, 95. Concerning 
1 taken in England by Perſons having Lands, Gc. in 
Wales. | 


The Execution upon a Statute or Recognizance purſuant to the 
23 H. chap. 6. is called an Extent. And the Body of the Conu- 
ſor (if He is Lay) and all His Lands, Tenements and Hereditaments 
that were in his Hands at the 'Time of the acknowledging the Sta- 
tute or After, and into whoſe Hands ſoever they come, whether 
Corporeal or Incorporeal, are liable to the Extent. Lands, Gc. that 
are Copyhold are ſubject to the Extent only during the Life of the 
Conuſor. Goods and Chattels, as Leaſes for Years, Cattle, Gc. that 
arc in his own Hands, and not Sold Bond Fide, and for valuable 
Conlideration, are liable alſo to the Extent. | 


ought equally to be Charged. Thi 
if This 


4 
1 
. - 


Term) the Mayor of the Staple at Weſtminſter, aud the Recorder of 
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Necogui sauce or Bond of Record, Peſtifying that the Recognizor 


x If Two or more joyn in a Recognizance, cc. The Lands of all-; Rep. 15, 


14. 
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This Kind of Recognizance may be uſed by Merchants or any 2 
thers for Payment of Debts, or to ſtrengthen other Aſſurances. * 
' rInſt.292.b. Y If a Recognizance is to pay a Hundred Pounds at Five ſeveral 5 


ng 39) Days (viz. Twenty Pounds on each Day) preſently after the firſt 


70 Rep. 128. Failure of Payment One ſhall have Execution upon the Recognizance 
for the Twenty Pounds, and ſhall not tarry till the laſt Day is paſt, þ 
as in ſome other Caſes; for this is in the Nature of ſeverai Judg- 
ments. [See Concerning Payment of Rent, Book 2. chap. 2. 

2. There are other Recognizances that may be taken before the 
Lord Chancellor or Keeper, Maſter of the Rolls, a Maſter in Chan- 
cery, a Judge, a Baron of the Exchequer, a Juſtice of Peace, Gc. 
Theſe may be to ſeveral Ends and Purpoſes. But the Proceedings 
on theſe Sort of Recognizances are different from the Proceedings f 
upon the Statutes and the Recognizances firſt mentioned. The Co- 

nuſee upon theſe Recognizances ſhall have the ſame Things in Exe- : 
2 
: 


cution as one may have after a Judgment in the King's Bench, or 
Common Pleas. 

[See 11 Fd. 1. Acton Burnell. 13 Ed. 1. De Mercatoribus, 27 
Ed. 3. chap. 9. 13 Elis. chap. 5. 27 Eliz. chap. 4. 16 & 17 Cor. 2. 
chap. 5. 29 Car. 2. chap. 3. See alſo Who may Purchaſe and Con- : 
ve, ante, and Of Action of Debt, Judgment, Execution, Ge. | 


Book 4, chap. 4. poſt. See the 21 Fac. 1. chap. 26. and of Felony, 
Book 3. chap. 1. 


By the 2 Ann. chap. 4. 5 Ann. chap. 18. 6 Ann. chap. 35. Judg- 
ments, Statutes, Recognizances, &c. ſhall not aße Lands in the 
County of York, a1 They are Regiſtred, &c. | 

2 the 7 Ann. chap. 20. Statutes, Recoznizances and Judgment, 
ſhall not bind Lands, &c. in Middleſex, unleſs Euter d in the New 
Publick Regiſters Office, &c. 


„ yInſt.172a. 16. 2 An Obligation, according to our Common Law, is a Bond 

3 Cro. 515 containing a Penalty with a Condition for Payment of Money, or 

- — Abr. o Do or To Suffer ſome Act or Thing, &c. If it is without Con- 
dition, it is call'd a Bill ; which is ſometimes with a Penalty, and 
then it is call d a Pena Bill or Simple Bond. If it is without Seal, 
it is a Single Bill and no Deed. It may be made to an Infant, but if 
it is made by Him, The Obligation is voidable, And it may be made 
to a Feme Covert, but not by Her; for then it is void. [See the 
95 10 IP. z. chap. 17. For Better Payment of Inland Bills of Ex- 
change. 3 & 4 Ann. chap. 9. 6 Ann. chap. 2. Concerning Promiſory 
Notes, &c. and Bills of Exchange. 


He that Enters into the Obligation or Bond is the Obligor, and N 
to whom it is made is the Obligee. 
Here We may Conſider, 1. The Form of an Obligation. 2. The 
Condition of an Obligation, and 3. What Obligations and Conditions 
are Yord. | 
>1 Inſt. 229. I. As to the Form, * it may be made in the Firſt or Third Perſon. 
& b. In the Third Perſon notwithſtanding the 38 Ed. chap. 4. which 
doth Extend only to Obligations made beyond Sea. But the uſual 
Way is Beſt, as Noveriut Univerſt per Preſentes Me, &c. Yet any 
Words in Writing on Parchment or Paper, Sealed and Delivered, 


4 whereby 
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whereby one doth Acknowledge Himſelf Indebted to Another, will 
make a Good Obligation. And tho' a Writing made in the Form 
of a b Statute (which the Party Seals and Dolivers, but is not Scal'd 
by the King, Cc.) is not a Good Statute, yet it may be a Good Ob- 
2 ligation. 
, A Bond may be made From One to One, From One to Two, 
: Three, &'c. From Two or More to One, From 'T'wo. or More to 
Two or More. If two or More are Bound in an Obligation thus, 
Obligamns Nos, without ſaying more, the Obligation is Joynt and 
not ſeveral. © But if it be thus, Obligamus Nos & utrumque No- Dyer 19. 
ftriim, This Obligation is Both Joynt and Several. If the Obligation 5 Rep. 103. 
| is thus, 4 Memorandum that I ſhall pay, &c. It is Good. If one 4 2 mw 
» Binds himſelf to Pay Ten Pounds, and docs not ſay © hen, The as Abe 
3 Obligation is Good, and the Money is Due Preſently. If the Obliga- 146. 
| tion is, That I own my Self indebted to One To be never paid, The 10 _ 
1 
: 


149. 


Obligation is Good, and the Solcemdum void, and the Money is Pre— 18 
{cently Due. So if 4. Binds himſelf to B. in Twenty Pounds to be 

paid to 4. whereas it ſhould be Jo be paid to B. The Obligation 

is Good and the Solgendum void, If an Obligation is made without 
Binding the f Executor by Name, yet they are Bound. If an Obli- * 1 int. 
gation is made thus, Obligo ue (leaving out Heredes) Execcntores & *Y * 


TI" | 5 2 Inſt. 398. 
Adminiftratores Meos, The Executors and Adminiſtrators are bound ; Roll Abr. 


by it, but not the Heir. The King's Debts are payable by the Mir, 149. 
tho He is not named in any Specialty. [See the 33 H. S. chap. 39.] pin _ 

2 If one Binds his Heirs to pay a Sum of. Money, it is void; becauſe s Lit. 734. 

the Anceſtor was not bound. h Copyhold of Inheritance ſhall not be „ 5, 

Aſſets to bind the Heir upon an Obligation. i A Sole Corporation, N hes. 65. 
as Biſhop, Parſon, Gc. cannot bind their Sccefſors, or Take an Obli- 1 Ink. 18. b. | 
gation to Their Succeſſors. For no Chattel can go in Succeſſion, 

[Sec Concerning The Chamberlain of London Book 1. chap. 8.] But 

in Caſe of a Corporation Aggregate, which never Dies, it may Go to 

the Succeſlors, | | 

| * If a Bond is made To One and His Heirs, The Heir can never * Inf. 8. a, 
have an Action of Debt upon this Bond made to his Anceſtor and 


His Heirs. But the Executor or Adminiſtrator muſt ſue, tho' They 
are not named. 


| . An Obligation may be Good tho' it contains Falſe Latin, Falſe | 10 Rep. l 
1 4 Engliſh, or tho Latin is put for Engliſh, or Engliſh for Latin, if 3% 40 f 
ö ö the Intent of the Parties may ſufficiently appear. Therefore if Jo- 146, 147, 4; ; 
C hannes is put tor Fohannem, Migiuti 2 Viginti, Septunzintis for 148, 
- Septuag:intis, Sewteen for Seventeen. Gc. It is Good enough. For 2? Cre. on 
/ | the Law doth make a Reaſonable and Favourable Conſtruction of 418. 4 


| Deeds and Conveyances to ſupport them, if Poſſible, according to 
> | the Intent of the Parties; but will Reject what is Uncertain. The 
Principal Things contain'd in An Obligation are the Parties and the 


2 : Sum of Money ; and when Both are ſufficiently Expreſſed and Under- 
5 Y ſtood without ſtraining, it will ſerve if the Obligation is well Execu- 
I ted. 'The Sum of Money Intended may be often found out by Com- 
. = paring the Obligation and Condition; becauſe the Obligation is uſual- 
h 1 , ly in a Double Sum, or thereabout, to the Sum mention'd in the 
l , 8 P p e Con- 
1 . 
y B Mala Grammatica non vitiat Chartam. 1 Inſt. 146. b. 6 Rep. 39. 9 Rep. 48, 


® 2 Rep. 5. 


a I Inſt. 
261 b. 
2 oll. Abr. 


Aa * 
« * 


1 Saurd, 


66. 


P I Inſt. 
206. a. 


5 Rep. 22. 


2 5 Rep. 22. 


r 6 Rep. 30, 
31. 

I Inſt, 208. a. 
& b. 219. As 
& b. 


1 Roll. Abr. 
437. 
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Condition. But if the Obligation is To Do a Collateral Thing 
There will be Greater Difficulty. : 
I” One Binds Himſelf by the Obligation in Oringue agentis Libris 
or in YVuinagentis or Sexzuntts Libris, &c. Theſe Obligations are 
void, boecauſe the Meaning is Uncertain. But there may be a Re- 
medy in Chancery tor ſuch Miſtakes, 

If an Obligation Hath not a ® Date, or a Falſe or Impoſſible Date 
Gc. It is a Good Obligation from the Delivery, if Sealed and Deliver. 
ed. If it is made n beyond Sea and Dated at Porrdeanx, it may be 
ſued here in Eugland in what Place the Plaintift pleaſes, Saying, + 
Bourdeaux i England zt he Corpty of Middleſex, &c. 


By the 33 H. 8. chap. 30. Al! Obligations and Specialties muſt be 


wide To the King thus, Domino Domino Regi, and To uo other for 


H'; Le, Solvendum. Domino Regi Heredibus vel Executoribus ſuis. 
And The will Have the Ffteet of a Statute-Staple, &c. and if Un- 
paid at the Time of the Kinz's Death, He may Diſpoſe of them ac- 
cordinely, either To His Heirs or T xecntors. 


2, "The Condition of an Obligation is either Writ under it or Indor- 
ſod: and ſo it becomes a Bond Conditional; and if the Condition is 
performed, the Penalty is ſaved. OA Single Obligation is taken moſt 
in Favour of the Obligec ; but an Obligation with a Condition is ta- 
ken moſt in Favour of the Obligor. For the Condition is made for 
His Benefit. 

When the Condition of the Obligation is To Do any Teri or 
Pgſſible Thing, ſuch Condition is Good. P But if the Condition for 
Payment of Money be made Im poſſible, as to make Payment on the 
zoth of February, It ſhall be paid preſently. In all Caſes where the 
Condition of a Bond, Recognizance, (5c. is Poſſible at the Time of 
making the Condition, and before the ſame can be perform'd. The 
Condition becomes impoſſible By the Act of God, or of the 
Law, or of the Obligee. c. then the Obligation, Gc. is Sa- 
ved. But if the Condition of a Bond, (5c. is impoſſible at the Time 
of making the Condition, the Obligation is Single. Where the Con- 
dition of an Obligation doth conſiſt of Two Parts in the 4 Disjunctive, 
and Both are poſſible at the J'ime of the Obligation made, and Af- 
terwards one of Them becometh impoſſible by the Act of God, the 
Obligor is not Bound to perform the other Part; for the Condition is 
made for the Benefit of the Obligor that He might Have His Election 
to perform the One or the Other to ſave the Penalty of the Bond. 
Otherwiſe, If one Part of the Disjunctive was not poſſible to be per- 
formed at the Time of the Obligation made, and the Time when 
the Condition was to be performed. 

If One binds Himſelf to pay Money, Gc. and not Time is Limit- 
ed, The Money Gc. is to be paid preſently (7. e.),in Convenient 
Time, if the Act is Tranſitory or not tied to a certain Place. 
If the Act to be Done is Local, or to be Done at a certain 
Place, as to go to Rome, (5c. and the Obligor is to Do the ſole 
Act, and no Time is Limited, The Obligor hath Time During 
His Life to perform it, and cannot be Haſten'd by Requeſt. But 
where the Condition of the Obligation is Local, if the Concurrence 
of the Obligor and Obligee is Requiſite, The Obligee muſt Haben 


* 
2 
4 
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by Requeſt. Yet if the Obligor may perform it in His Abſence, There 
the Obligor ought to do it in convenicnt 'I'ime, and hath not Pim 
during his Life. [See the Difference of a Condition of a Feoffmcrt 
in Fee to pay Money, where no Time is Limited, &c. 1 Izft. 208. f. 
h. 209. 4. 
oy If the Condition of a Obligation is to pay Money, or to do 
the like Tranſitory Act, to the Obligee on a certain T)ay, and no 
Place is named where it ſhall be paid, The Obligor muſt at His Pe- 
ril ſeek out the Obligee, if He is within the Kingdom at the Fime 
when the Thing is to be done. But if the Condition of a Bond is to 
deliver Twenty Quarters of Wheat, The Obligor is not Bound to 
carry it about, and ſeek the Obligee, but the Obligor before the Day 
muſt go to the Obligee, to know where He will appoint to receive 
it, and he muſt deliver it accordingly. * And if the Place is cer- 
tain, and yet the Payment may be at any Time during Life, 
the Obligor cannot Tender the Money when He will, but He mult 
firſt give the Obligee Notice to Attend. See Tender of Rent, chap. 2. 
ante.) If a Place is named and the Moncy is paid at any other 
Place, and even received before the Day, the Condition is Perform- 
ed. For it was a Duty preſently, and is to be eſteem'd Payment at 
the Day. It is moſt adviſeable to appoint the Money to be paid at a 
certain Time and Place; and then the Obligor, c. is not bound to 
ſeek the Obligee, Cc. in any other Place, nor to be there longer than 
is Compriz d in the Indenture; nor is the Obligee, &c. bound to re— 
ceive it in any other Place. If a Man is bound to pay Money :t 
x ſeveral Days, the Penalty is not forfeited till all the Days are 
paſt. But if the Bond is with a Condition, it may be ſo worded as 
to enable the Obligec to Sue the Penalty upon the firſt Default. [See 
Payment of Rent, chap. 2. ante, and Action of Debt, Book 4. chap. 4. 
Where the Obligor is to do any Y Collateral Thing, or which is not 
Parcel of the Obligation, as to deliver a Horſe, to ſtand to an A- 
ward, (FF. if the Obligor docs his Part, and the Obligee refuſeth, 
the Condition is Perform'd, and the Obligation diſcharg'd for cver. 
When the Condition is for Payment of Money, (to the Party, not to 
a Stranger) then if the Obligee 2 accepts an Horle, (5c. in Satis facti- 
on, it is Good. But if the Condition was for the Delivery of a 
Horſe, &5c. there tho the Obligee accepts of Money in I.icu of the 
Horſe, Cc. it is no Performance of the Condition. And fo it is in all 
other Collateral Conditions. Where the Condition is for Payment of 
Twenty Pounds, the Obligor cannot pay a Leſſer Sum in Satisfa- 
ction of the Whole, becauſe a Leſſer Sum cannot be a Satisfaction 
for a Greater. But if the Obligee, after He hath recciv'd Part, doth 
give an Acquittance under his Seal in full Satisfaction of the Whole, 
it is ſufficient, b If the Obligor is bound by Condition to pay Ten 
Pounds at a certain Day, and at the Day the Parties do account to- 
gether, and the Obligee did owe Five Pounds to the Obligor, and 
that Sum is allowed and the Reſidue paid, This is a Good Sa— 
tisfaction; tho' the Five Pounds was not paid, but by Way of 


| Retainer. 


If the Condition is to pay Twenty Pounds of Lawful Money of 
Great Britain, and the Obligor pays the Money in © French, Spaniſh 
or other Currant Money by Act of Parliament or Proclamation, This 


Pp 2 15 
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*2 Inſt. 577. is a Good Performance of the Condition. But a Payment in 4 Far- 
things is no Good Payment. 
In all Cafes when the Condition is not performed, The Obliga- 
tion is Forfeited; and till then it cannot be Forfeited. And yet, if 
© 1 Inſt, 1 the Obligee Himſelf is tne © Cauſe of the Breach of the Condition 
ONS. or if He is to do the firſt AR, and will not do it; or the Thing to be 
449, 40, done by the Condition is now become impoſſible by the Act of God, 
451, 452 . of the Law; the Obligation is not Forfeited, but Diſcharged for 
ver. | 
In the Condition of a Counter-Bond to Save a Surety Harmleſs, 
ſuch General Words (viz.) To Save Harmleſs may be ſufficient. But 
it is the Beſt Way (after the Repetition of the Obligation and Con- 
dition) to fix a certain Time for the Payment of the principal Mo- 
ney, upon Default of which the Penalty of the Harmleſs Bond to 
be Forfeited, Otherwiſe You will be in Continual Danger of be- 
ing Sued by the Neglect of Payment of Him for whom You were 
Surety. 


By the 4 & 5 Ann. chap. 16. In Debt upon Bond, if the Defen- 


dant before Action bronght hath paid the Principal and Intereſt due 
by the Condition or Defeazance, He may pr Payment in Bar. 
And Pending an Action on ſuch Bond, The Defendant may bring in 
Principal, Intereſt and Coſts in Law and Equity; and the Court jhall 
give Fudgment to Diſcharge the Defendant. 


Note, That upon a Reverſal of a Judgment recovered upon a 

' 6 Rep. 45, Bond, * a New Action may be brought upon the Bond, tho formerly 
46. the Bond was Cancel'd upon the Recovery. | 

810 Rep. 3. Obligations and Conditions are Void if They are 8 Unlawful. 

11 n > Allo the Obligation is Void by the Performance of the Condition, or 

11 by a Releaſe of it. [See how Deeds are made Void infra.] If the 

Condition is Uncertain or Unintelligible, it is Void, tho the Bond is 

Good. If an Obligation is made to me and delivered to J. S. for my 

b 5Rep. 119. Uſe, and when it is tender'd to me I do h Diſagree to it, it is Void. 

If an Obligation is made to my Wife, and I diſagree to it, it is Void. 

If an Obligation Depends upon, or is Neceſſary to ſome other Deed, 


and the Deed becomes Void, The Obligation is alſo Void. [See of 
Conditions, ſupra.] | | 


p 
By the 23 H. 6. chap. 10. e aged of any Perſon in Ward for 
| Appearance at the Day mentiond in the Writ are Void, If They are 
ut 2 to the Sheriff, and in ſuch manner as by that Statute is ap- 
ointed. 
F See the 33 H. 8. chap. 39. and Of Statutes, ſupra. ; 
By the 5 & 6 Ed. 6. chap. 16. Bonds that concern the Buying and 
Selling of Offices are Void. 5 
By the 13 Eliz. chap. 5. Bondi, &c. made to Avoid the Debt or 
Duty of Others ſhall (as to the Party whoſe Debt or Duty 1s endea- 
voured to be Avoided) be Void. g i WP 5 
By the 14 Eliz. 11. All Bonds with Conditions for Enjoying Spirt- 
tual Livings Contrary to the 13 Eliz. chap. 20. are made 01a. 
By the 7 & 8 W. 3. chap. 7. All Contracts and Securities grven to 


procure a Return of a Member Parliament, contrary to = laſt 
„ ; eter- 


3 . — fn wor 1 
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Determination in the Houſe of Commons of the Right of Election for 
ſuch Place, or of more Perſons than are required by the Mrit, &c. 
ſhall be adjudged void. 

By the 4 & 5 Ann, chap. 14. Al! Inſtruments and Agreements for 
Farming or Purchaſing Charity Money upon Briefs are declared void. 
And the Purchaſer is to forfeit 500 l. for the Uſe of the Sufferers, to 
be recovered by Action of Debt, Bill, Plaint or Information. 

By the 12 Ann. Seſſ. 2. chap. 11. Bonds upon Exceſſive Uſury are 
Void. 

The 16 Car. 2. chap. 7. and the 9 Ann. chap. 14. makes all Secu- 

rities Obtain'd by Gaming Void. 


— 


* 


17. A 1 Defeazance (From Defaire, To Defeat or Undo) is a « 106. 
Condition Relating to a Deed, which being Performed, The Act is 236.b. 237.4. 
Defeated or made Void. The Difference betwixt a Condition and a Rep. 113. 
Defeazance is, 'That the Condition is inſerted in the Deed, and a 
Defeazance is uſually a Deed by itſelf Relating to another Deed : 
'Therefore to make a good Defeazance it muſt be, 1. By Deed. 2. It 
muſt Recite the Deed it relates to, or at leaſt the moſt material Part 
of it. 3. It muſt be made between the ſame Perſons that were Par- 
ties to the Firſt Deed. 4. It muſt be made at the Time or after 
the Firſt Decd, not Before it. 5. It muſt be made of a Thing de- 
feazable. 

Eſtates of Inheritance, Leaſes for Years, Rents, Annuities, Con- 
ditions, Covenants, by mutual Conſent, may be Subject to a De- 
feazance or Diſcharge. But the Practice is to make Defeazances upon 
Statutes, Obligations and Judgments. Inheritances Executory may 
be defeated At the Time or at any Time 4/terwards. And ſo Of 
Statutes, Obligations and Judgments. But Inheritances Executed by 
Livery, Gc. cannot be defeated afterwards, tho They may at the 
Time of the Feoffment, G. 

18, kA Deviſe (from Depiſer, to Speak) is a Bequeathing of * 11ng. 
Lands and Tenements by laſt Will in Writing. He that gives away 111. a. 
his Lands in this Manner is the Deoz/or, and He to whom the Lands 
are Given, the Deviſee. A Teſtament rather concerns Goods and 
Chattels, of which I ſhall ſpeak in the 67h Chapter; tho' theſe 
Words, Deviſe, Teſtament and Laſt Mill are often Confounded. 

1 A Deviſe in Writing is no Deed, but an Inſtrument, by Which 2 iInſt. 
Lands are convey'd. I am ſpeaking of Deeds or Inſtruments. 386. a. 

A Woman Covert, an Infant, Idcot or Non Compos Mentis cannot 
make a Deviſe of Lands. A Woman Covert cannot do it with the 


Conſent of her Husband [See 34 & 35 H. S. chap. 5. ] ® If a Single " 4 Rep. 61; 


Woman doth deviſe Lands, and afterwards takes a Husband, it is a * 7 o. 640. 
Countermand of the Will. R 
Lands and Tenements were deviſeable by n Cuſtom only. For at In. 

Common Law in Favour of Heirs no Lands or Tenements in Fee- 1 6 
{imple were deviſeable by Laſt Will; nor could they be 'Fransferr'd 8 
from one to another but by ſolemn Livery and Seiſin, Matter of Re- 
cord or Sufficient Writing. But now, | By 
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8 
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* Rude Incontinenti unt ineſſe Videntur. 1 Inſt, 236. b. 2 Rep. 71. 
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3 Rep. 30 By the 32 H. 8. chap. 1. and 34 H. 8. chap. 5. All Perſons havin 

n ſole Eftate in Fregſimple, or in Coparcenery, or in 9 2 Fee 
ſimple, of any Manors, &c. ſhall have full and free Liberty To Give, 
Diſpoſe, Will or Deviſe to any Perſon or Perſons (except Bodies Pc- 
litic or wy rnd [See Book 1. chap. S.] by his Laſt Mill and Je- 
flament in Writing, or otherwiſe by any other Acts lawfully Executed 
in His Life-time, All His Manors, &c. at His own Free Mill and 
Pleaſure ; except That Mills and Teſtaments of Manors, Lands, &c. 
by Feme-Coverts, Infants, Ideots, Perſons of non-lane Memory, hall 
uot be Good in Law. 


1 Rep. 25. p The 34 H. 8. is but an Explanation of the 32 H. 8. 
Bodies Politick and Corporate are only excepted, but Companies 
not Incorporated are included, [See 23 H. S. chap. 10. poſt. chap. 4. 
Ot Mortmain. 
'Theſe Acts as to the other Parts of Them which relate to the 'Te- 
nure of the Lands, Gc. are alter'd by the 12 Car. 2. chap. 24. 
« Lit. 386. 4So that now by theſe Statutes a Man that hath Lands in Fre- 
1 Inſt, 111. a. ſi7zple may deviſe his Lands, Tenements, Rents, Reverſions in Fee- 
re. a. aa. b. ſimple, Feec-tail, for Life or Years, Abſolutely or Conditionally, at 
his Pleaſure ; and this without Livery and Seiſin or Attornment of Te- 
nants, or without naming an Executor, becauſe the Deviſe is made 
by Vertue of an Act of Parliament. 
2X” r Plowd. r Lands Purchaſed after the making of the Will cannot paſs with- 
343, 344 out a New Publication by the Deviſor. | 
Ing. #93 Lands in f Tail are not deviſeable by Will, nor Cepyhold Lands, 
15a. unleſs by Surrender to the Uſe of One's Laſt Will. [Sec as to the Me- 
thod of Granting Copyhold Eſtates, as & I. 1025 One that hath a 
Leaſe for 7ears of Lands might always deviſe the ſame as other Goods 
and Chattels. 
The Statutes of Wills do not take away a Cuſtom to deviſe 


Lands. 


By the 29 Car. 2. chap. 3. Any Eftate held pur auter vie, or the 
Life of another, ſhall be deviſeable by Will. 

But all Deviſes of Lands and Tenements deviſeable either by the 
Statutes Willi or by force of Cuſtom ft be in Writing, Signed by 
the Dewviſor, or ſome other in his Preſence by his Direction, and Sub. 
ll rites i : His Preſence by Three Mitneſſes at leaſt, or elſe to be ut- 
Fer 010. 

And by the ſaid Statute, No Deviſe- in Writing ſhall be Revocable 


but by Writing, Signed in the Preſence of Three or Four IWitneſſes,  - 


or Elſe by Burning, Tearing or Cancelling by the Teſtator, or in His 
Preſence by His Conſent. : 


A Will being written with the Teſtator's own Hand, and Begin- 

3 Lev. 1. ning I 4. B. Gc. was adjudged to be a Good”* Signing. For the 

Statute does not direct whether the Signing ſhall be at Top or Bot- 

» Danv. Abr. tom of the Will. n Sealing is not Neceſſary. But if there is a Sealing, 

Tit. Devil, jt is a Signing too. And Note, That it is not ſaid in the Former 

Part of the Act That the Signing ſhall be in the Preſence of Three 
Witneſles, 


542: 


; If 


Ch. 70 Laws of England. | 


— —— 


If The Second Will cannot be found, and the Contents of it are 
unknown, It is no Revocation of the Former Will. 

When a Deviſe is perfected By the Death of the Feſtator, It as 
much Alters the Property of Lands as Acts executed by Decd in His 
Life- time. Hereby Deſcents are prevented. And thererorc He that 
takes Lands by Deviſe is in the Nature of a Purchaſer, * So that 
when one Seiſcd in Fee Deviſeth in Tail, for Life or Years, 'Che 
Deviſce may Enter; for the Freehold or OT LEW Ir Uh 
Deviſee before He Doth Enter. The Executors have nothing to do 
in this Caſe; and therefore Their Aſſent is not to be Expected. 

„There are many Things Good by a Deziſe which arc not Good 
by Decd. 
„ A Man may by Will Give Lands to His Y ite, becauſe the Do— 


viſe does not take Effect till after the Deceaſe of the Husband. If 


one Doth Deviſe 'That atter the Deccaſe of his Wife His Son and 
Heir ſhall Have the Houſe wherein he Dwells, z ſhe ſhall have it 
for Her Life, tho' not Deviſed unto Her by Expreſs Words. à Yet u 
Feme-Covert Seiſed of Lands in Fee cannot Devife Them to Her 
Husband, becauſe at the making of the Will She was under the 
Power of Her Husband; and the Law intendoth that She made ſuch 
a Will by the Coercion of Her Husband. [See of Huband and [[ifc, 
Book 1. chap. 6. 

The Firſt Grant and the Laſt Will is of Greateſt Force. For a 
Will may be Countermanded by a Later Will, even till the 'Fime 
of the Death of the Deviſor. | 

A Deviſe or "Teſtament is to be Þ Favourably Expounded accord- 
ing to the Meaning of the Deviſor or 'Feſtator. And therefore If one 
doth Deviſe by His Will All His Lands and 'Fenements, By Vertue of 
the Word Terements Even Thoſe Lands ſhall paſs which the Deviſor 
hath in Reverſton. 

If Lands are Deviſed to a Man © For Ever, or to Him and His AC 
ſigns For Ever (without the Word Firs) The Deviſce ſhall Have a 
Fee- ſimple. If he Deviſe His Lands to Another 4 To do with it ns 
He pleuſeth. This is a Fec-fimple. 

if one by His Laſt Will and Teſtament Deviſeth Lands or Te- 
nements To a Man and His Heirs © Male, This is an Eſtate 
in Tail in a Will, the Law ſupplying the Words, Of His 
Body. | 


* 


If a Leaſe for Zears is given by Teſtament to One and His f Ferre, 


But if It Had been the Heirs Mzles of His Body, the Exccutors ſhall 
have it; for a Term cannot be Entaild. A T caſe for Years may be 
Deviſed for Life with a 8 Remainder over. 
Many Words in a Will do make a # Condition, which make no 
Condition in a Decd, as before Hath been Obſerved. [Sec Of Chudi- 
tions ſupra.) WE 
In a Will where there are i Divers Deviſes of the ſame Thing, 
The Laſt Deviſe taketh Place, (Gg.) | 
In theſe Inſtances (amongſt Others) The Conſtruction of a Devife 
and a Decd do differ. | 8 ä 1 
k When you intend to Deviſe your Lands by Will, 1. Make it by 
Good Advice while you are in perfect Health. 2. If your Will con- 
cerns Inheritance make it Iudented, and leave one Part with a Friend, 


leſt 


. 


the Heir ſhall Have it; for Heir is a Name of Purchaſe in this Caſe. 
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leſt after your Death It be Suppreſſed. 3. At the Time of the Pub- 

lication of your Will call Three Credible Witneſſes at leaſt to Sub- 
ſcribe their Names to it in your Preſence. [See the 29 Car. 2. chap. 3. 
4. If it may be, Let the whole Will be Written in one Hand, and 
in One Parchment or Paper for Fear of Alteration. 5 Let the Hand 
and Seal of the Deviſor be ſet to it. 6. If it be in ſeverdl Parts, Let 
the Deviſor's Hand and Seal, and the Names of the Witneſſes, be 
Subſcribed to each Part, 7. If there be Any Interlining or Raſure in 
the Will, Let a Memorandum be made of it. 8. If you make any 


Revocation of your Will make it by Writing with Good Advice. 
[See again 29 Car. 2. chap. 3.] 


By the 3 & 4 W. & M. chap. 14. An Act To Relieve Creditors 
againſt Fraudulent Deviſes, It is Enacted, That lt Milli concerning 
Lands, or any Rents, Profits, Term or Charge out of the ſame, 
whereof the Deviſors ſhall be Seiſed in Fee-ſumple, in Poſſeſſion, Re- 

werſion or Remainder, ſhall be Deemed To be Fraudulent and Void 
againſt Creditors upon Bonds or other Specialties, their Executors, 
Adminiſtrators, &c. And ſuch Creditors ſhall Have their Actions of 
Debt againſt the Heirs at Law and ſuch Deviſees jointly. 

Deviſees made liable by this Act ſhall be made chargeable as the 
Heir at Lato 1s by Force of this Aft, tho the Land Dewviſed be Ali- 
ened before Action brought. |Sce 2 Daum. Abridg. Tit. Deviſes.] 


Sec the 2 Jun. chap. 4. 5 Ann. chap. 18. 6 Ann. chap. 35. For 
Regiſtring Mille, &c. that Concern Lands in the County of York. 
7 Ann. chap. 20. For Regiſtring Mills, &c. that concern Lands in 
the County of Middleſex. 3 Georg. chap. 18. For Inrolling Wills 
of Papiſts in One of the Courts of Record at JYeſtminſter, or at the 
Quarter-Seſſions where the Manors, Lands, Oc. Lie, within Six Months 

after the 'Teſtator's Death. 
> Rep. 3, 9% Theſe are the ſeveral Sorts of Conveyances. Yet it is to be Obſer- 
5 Rep. 119. ved, 'That there are Divers other Kinds of Deeds. For every Agrec- 
11 Rep. 27, ment in Writing Scaled and Delivered is a Deed ; as Commiſhons, 
_— Abr. Authorities, Licences, and ſeveral other Inſtruments concerning Mer- 


28. chants and other Affairs. I come now to ſhew. 
1 22 ** 5. How Deeds are made /01d. 


2 Inſt. 4833 1 Tho'a Deed is well made, Sealed and Delivered and well Te- 
x Roll. Abr. ſtified by Witneſſes, yet it may be made void, when Got by Corrupt 
yp", 119. Agreement or Fraud; or when Got by Force or by putting into a 
10 Rep. 92. Juſt m Fear of One's Perſon, or by Dwreſs or Impriſonment ; or it 
11 RP: 27- may be made Void by Reaſon of fang or Coverture, or Unſound- 
18 neſs of Mind, For Incertainty, By Diſagreement of Him for whoſe 
1 Cro. 626, Uſe, Oc. by * Raſure or Interlining without Conſent ; A Raſure or 
4; 399. Interlining ſhall be preſumed to be made at the Time of making the 
: Roll Abr. Deed, if _ contrary is 55 proved. 1 70 Breaking off the Seal, By 
* vncord, Releaſe, &c. By Judgment of Court. 

13 * 9 Having _ 3 8 in Lands may be gain d By Oc- 


11 Rep. 28. cypancy, Deſcent, and Purchaſe, I proceed to ſet forth How Proper- 
3 —_— ty in Lands may be gain'd by Preſcription and Eſcheat. 


I | 1 IV. 


—_—_— ww. 2 — 
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IV. P Preſcriptiom is a Title by Uſe and Time, allow'd by Law. By Preſcip: 
It ſuppoſes a Deſcent or Purchaſe Originally. 4 To make ſuch a Ti- tion. 
tle to an Inheritance, The Time by Common Law is Time whereof Oe _ 
there is no Memory of Man to the Contrary ; which is no Limited ! Lit 172. 
Time. By Hatutes Preſcription may be tvithin Memory. "3 
A Preſcription property ſo called, (as It relates to an Inheritance) 2 1:8. gs, 96. 
is to be Lime out of Mind, and is for the moſt part Perſonal; being 238. 653, 
made in the Name of a certain Perſon and His Anceſtors, or thoſc roy 1 
whoſe Eſtate He has, or of a Body Politick and their Predeceſſors; 1 1nRt. 113. b. 
as when 7. F. Seiſed of the Manor of D. in Fee ſhews that he and 118.4. 121. 4. 
his Anccitors, and all Thoſe whoſe Eſtate he hath in the ſaid Ma- I 
nor, have Time out of Mind of Man Had and Uſed to have Com- 
mon of Paſture, (5c. in ſuch a Place, (being the Land of Another) as ap- 
pertaining to the ſaid Manor. Tenant in Fee ſimple ought to Preſcribe 
in his own Name: Tenant for Life, Years, At Will, in the Name of 
him who hath Fee. Natural Perſons cannnot gain or be charged by 
a General Preſcription from their Anceſtors; tho' Bodies Politick may 
gain or be bound by Preſcription ozz/y. He that would have a Thing 
that lies in Grant by Preſcription, muſt preſcribe in himſelf and his 
Anceſtors, whoſe Heir he is by Deſcent; not in himſelf and thoſe 
whoſe Eſtate he has; (unleſs the Que Eſtate is but a Conveyance to 
the 'Thing claim'd by Preſcription, as in the former Caſe) for he can- 
not have Their Eftate that lies in Grant without Deed, which ought 
to be ſhew'd to the Court. But of Things that are appendant to a 
Manor Lands or Tenements, It is Otherwiſe; becauſe the Manor, 
&c. might paſs without Deed. Nothing can be preſcribed for, Finch. 132. 
which cannot be raiſed by Grant at this Day. One cannot make 2 Ventr. 387. 
Title to Land By Preſcription, but only to Rent or Profit out of * ell, Abr. 
Land. It Relates to a  Fee-{imple, and is always applied to Incor- 7 Rep. 31, 
poreal Inheritances. I am ſpeaking of Preſcription ſtrictly taken. A 32. 
Cuſtom is Local, and is alledged in no Perſon ; but is within ſome 1 lnſt. 720. 
Manor or other Place: As That There is ſuch a Cuſtom Time out 6 Rep. 60. 
of Mind within the Manor of A. that all the Copyholders of the ſaid 
Manor have had and uſed to have Common of Paſture, Gc. in ſuch 
a Waſte of the Lord, Parcel of the ſaid Manor, G. 
__ 'Thus it muſt be when a Copyholder alledges a Cuſtom againſt his 
Lord. For a Copyholder cannot lay a Preſcription in himſelf and 
his Anceſtors by Reaſon of the Baſeneſs of his Tenure. Therefore 
This is Allow'd for Neceſſity. But when he claimeth Common or 
Other Profit in the Soil of a Htranger, He muſt Preſcribe in the Name 
of the Lord of the Manor, (Se.) That the Lord of the Manor and 
all his Anceſtors, and all Thoſe whoſe Eſtate he had, have had 
Common, Gc. in ſuch a Place for Themſelves and Tenants at Will, 
ec. Cuſtom (I ſay) is Local, and Alledged in no Perſon ; and this 
ſerveth for 'Them who cannot Preſcribe in their own Name, nor in 
the Name of any certain Perſon, as Inhabitants of a Town, &c. Al 
ſo a Cuſtom may be alledged when It is referr'd to Inſenſible Things, 
as That all ſuch Lands are Deviſeable, (5c. = m_y 
Q q But 


—_ 


* Preſeriptio eſt Titulus ex Uſu & Tempore Sulſtantiam Capiens ex Authoritate 
Legis. 1 Inſt- 115. a. Eb. | e 


I Inſt. 113. b. 
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© 1 Inſt. 
113. b. 114 a. 
115. a. 


v 2 Roll. 
Abr. 265, 
270. 


Lit. 310. 
1 Inſt. 114. b. 
195. b. 


y 2 Roll. 
Abr. 264, 
265, 270. 

1 Vent. 386. 
6 Rep. 60. 


? 75 Rep. 28. 
1 Inſt. 41. b. 


113. a. 114. 
a. & b. 


2 1 Inſt. 
114. b. 
2 Inſt. 653, 


65 


271. 


d 4 Rep. 8). 


4. 
2 Roll. Abr. 


But to ſpeak in General of Cuſtoms and Preſcriptions without Di- 


ſtinction. 

To Cuſtoms and Preſcriptions, * Poſſeſſion and Time are inſepara- 
bly Incident. Poaſſeſſion muſt be Long, Continual and Peaceable. 
Time (as hath been faid by Common Law mult be beyond the Me- 
mory of Man. But If there is a Sufficient Proof by Record or Wri- 
ting to the Contrary, Then It is within the Memory of Man. [Sec 
Of Cuſtoms in the Introduction. 

u A Preſcription muſt not he laid in an Uncertainty or in the 
Disjmtive, nor againſt the Public Good, as To do a Thing which 
is a Nuſance, (c. nor againſt Reaſor or Religion, nor as to a mere 
Negative. 

x* Tenants in Common may be By Preſcription ; but not Joynte- 
nants, becauſe there is Survivorſhip betwixt Them; nor Tenants at - 
Will. In that Caſe of Tenancy in Common One may make Title to 
Lands by Preſcription. Y An Attorney at Law may preſcribe That 
he and all the Attorneys of the Court have uſed to have Time 
out of Mind ſuch a Privilege, &c. Such a Preſcription may be in Ge- 
neral ; and It is called here a Preſcription, becauſe It is applied to 
Perſons, not to a Place. It may be laid in a Great many, where it 
tends but to claim an Eaſement or Diſcharge, not Matter of Intereſt 
and Profit. A Man may preſcribe That all the Inhabitants of the 
Pariſh have uſed to be Buried in the Churchyard, 6c. tho' they are 
not a Corporation. | 

No one can Preſcribe againſt the 2 King, where he hath an Eſtate 
Permanent, and a Certain Intereſt, nor againſt an A& of Parliament 
None can Preſcribe directly to Goods and Chattels of Traytors, Fe- 
lons, Felons of Themſelves, Fugitives, of thoſe that are put in the 
Exigent, Deodands, Conuſance of Pleas to make a Corporation, to 
make a Coroner, (5c. But one may make Title by Uſage or Pre- 
ſcription only to 'Treaſure-Trove, Waits, Eſtrays, Wreck of Sea, To 


hold Pleas, Court-Leets, Hundreds, To have a Park, Warren, Roy- 
al Fiſhes, Fairs Markets, Frank Foldage, the Keeping of a Goal, 


Toll, to have a Corporation by Preſcription, &c. | See Of Franchiſes, 
chap. 2. ante.] | 


The Title being Once Gain'd by Cuſtom or Preſcription, It can- 


not be loſt By * Interruption of the Poſſeſſion for Ten or Twenty 


Years ; but it may be loſt By Interruption in the Right; as if one hath 
had a Rent or Common By Preſcription, Unity of Poſſeſſion (or a 
Poſſeſſion of the Land with the Rentor Common) of as High and 
Durable Eſtate, is an Interruption in the Right. A Modus Decimar- 
di being alledged by Preſcription for Tithes of Lambs; The Pay- 
ment of Tithe-Lamb in Specze for Twenty Years laſt paſt did not 


Deſtroy. the Preſcription. If one that hath Title to a Common by 


Preſcription taketh a Leaſe of the Land, After the Expiration of the 
Leaſe, He may ſtill claim by Preſcription. For the Suſpenſion was 

only of the Poſſeſſion. 
b Tho' a Houſe or Mill falleth by Default of the Owner, or O- 
therwiſe, He may Rebuild it upon the ſame Foundation; = 2 
oſe 


— 


— 


Multiplex Interruptio non tollit Preſeriptionem ſemel Obtentam. 2 Inſt. 554 
RE ST 


Ch. 3. Laws of England. : : 299 


__———.. 


Thoſe Things that were Appendant or Appurtcnant to ir hall con- 
tinue. A Corporation that hath Privileges by Grant or Preſcription, 

tho' they are incorporated by another Name, yet the New. Body 

ſhall have.all the Privileges that the old one had. [See of Corpo- 
rations, Book 1. chap. 8.] © If a Court held by Preſcription is ef Faq 
Granted and Confirmed by the King's Letters Patents, This does 
not deſtroy the Preſcription; but the Court may be held by Pre- 
ſcription as before. (G.) And if one Claims any Thing by Pre- 
ſcription and alſo by Charter, if the Charter is not Contrary to the 
Preſcription, it ſhall be good by way of Confirmation, as ſome 
Aſfirm. 

What hath been ſaid Concerning Cuſtoms with Relation to AFfs 

of Parliament, the ſame may be ſaid of Preſcriptions. [See Of Cs 
ſtoms in the Introduction, and of 7 ithes, chap, 2. ante. 

1 ſhall ſpeak of the Time of Limitation of Niits and Actions 

when I come to Treat of Actions. [See Book 4. chap. g.] I have ſpo- 

ken already of Title by Preſcription in Lands by Fize and Noz-claim, 

and of the Title to Things Moveable by buying in Market-Overt, by 

Waif, Stray, Wrecks, &c. [See then at large Of Fines and Of Fan- 

chiſes, ſupra. | 

d By the Canon Law the utmoſt Limit of Preſcription is but Forty Al? Fr 
Years. But this Preſcription is not Allow'd by the Common Law. . 
Now, upon what hath been ſaid concerning Preſcription, you may 

Obſerve, That a Preſcription properly ſo taken is a Title or Claim 

of a real Intereſt of Profit in the Land of Another; which muſt be 

ftrictly Pleaded according to certain Rules; and that they are not 


like Cuſtoms or IE Preſcriptions that are by way of Diſcharge, 


or for Eaſements, or for Matters of Perſonal Exemption or Privilege. 


V. Property in Lands, c. may be Acquired by Eſcheat. Here 
the Inheritance is caſt upon the Lord, otherwiſe than by Deſcent or 
Purchaſe. Of which ſee in the next Chapter. 

Thus Lands, 'Tenements and Hereditaments may be Acquired by 
Occupancy, Deſcent, Purchaſe, Preſcription and Eſcheat. I proceed 
to ſhew how they may be Forfeited or Loft ; which may be call'd a 
Way of acquiring too in reſpect of the Perſons that Gain by the 
Lof. But the Method will be more diſtinct, if I do call it rather a 
| Lofing than an Acquiring. | | 


By Eſcheat. 


I RKep. 63. 
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How Eftates in Lands, &'c. may be Forfeited or Loft, 
(viz.) 1. By Alienation of a Particular Tenant. 2. By 


Altenation in Mortmain. 3. By 1 = 
a Condition. 4. By Waſte. 5. By Bankrupcy. 6. By 
Eſcheat. 7. By Diſſciſm, Abatement, and Lan 


How Eſtates Ouching the Forfeiture of Lands, Tenements and Heredita- 

inLands,&c, ments in Criz2izzal Caſes, I ſhall ſpeak in the 4th Book under 

3 the Title Forfeiture. Here I intend only to ſhew how Eftates in 

Loſt, Lands, &c. may be Loft in Civil Caſes, as by the Alienation of a 
Particular Tenant, By Alienation in Mortmain, By Non-performance 
of a Condition, By Maſte, By Bankrupcy, By Eſcheat, By Difſeifin, 
Abatement and Intruſion. 


By Aliena- I. © An Alienation is a Transferring One's Right and Property to 
— of Parti- another. But ſome Alienations are forbidden; as an Alienation by 
8 Te- a Particular Tenant ; as by a Tenant for Life, Oc. which infers a 
*1 Inſt, Forfeiture of the Eſtate. This Forfeiture may be either. 1. f In 
rs > , Pais, or in the County out of a-Court of Record, as where a Parti- 
251. a. Kb. cular 'Tenant (not being an Infant or Feme-Covert) maketh over a 
* Greater Eſtate, that lieth in Livery, than he may lawfully make, 
Rep. 44. whereby the Remainder or Reverſion is diveſted. But in Caſe of 
the King it is a Forfeiture, tho the Remainder or Reverſion is not 

diveſted out of him. Therefore, if Leſſee for Life by Livery alien- 

eth in Fee, or Leſſce for Life maketh a Leaſe for the Life of another, 

or a Gift in 'Tail, it is a Forfeiture of his Eſtate. 'Thus it is if Te- 

nant in Tail after Poſſibility of Iſſue extin&, Tenant by the Curteſy, 

Tenant in Dower, 'Tenant for another's Life, 'Tenant for Years, by 
Statute-Merchant, Staple or Elegit, do make a greater Eſtate than 

4 Rep. 23. they lawfully may make. 8 But if a Copyholder for Life Surren- 
ders to the Uſe of another in Fee, this is no Forfeiture; for the E- 

ſtate paſſeth by Surrender to the Lord, and not by Livery. A Parti- 

cular Eſtate of any Thing that lies in Grant cannot be Forfeited by 

Grant in Fee by Deed. For nothing can paſs thereby but what may 

lawfully paſs. 2. By Record, as by Alienation in levying a Fine, 

or ſuffering a Common Recovery of Lands, &c. whether it diveſt the 
Reverſion or Remainder, as in caſe of Things lying in Livery, or doth 

not diveſt them, as in Caſe of Things lying in Grant, or by Claiming 

a Greater Eſtate in a Court of Record; by Afirming the Remain- 

der or Reverſion to be in a Stranger; as if a Stranger ſuppoſes the 
Reverſion to be in Himſelf, and Tenant for Life confeſſeth the Action, 


Cc. This is a Forfeiture. 
h Where there is a Forfeiture by Alienation of the Particular Te- 


b1Inſt.233.b. ; 
1 nant, Eſtates by him made and mean Charges ſhall not be W 
ee 


a 


—— 
— 
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Nemo Debet Rem ſuam ſine Fucio aut Defectu ſuo Amittere. 1 Inſt. 263. 4 
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See Of Fines and Recoveries, chap. 3. ante; and as to Forfeitnre of 
Copyhold Lands, See Of an Eſtate by Copy of Court- Roll, chap. 1. 


ante ; as to Forfeiture of Offices, See chap. 2. ante.| 


By the 11 H. 7. chap. 20. Certain Alienations made ty the Il 'ife of 
the T.ands of the Deceaſed Husband fhall be void; and H. to whom 
the Land ſhould come after the Death of the I ife ma Euter, as if 
the Il Ife were Dead. [See 6 Ed. 1. chap. 7. 32 H. S. chap. 36.] 

[See 14 Eliz, chap. S. and of Recoveries, chap. 3. ante.] 


II. A Forfeiture of Lands, Gc. may be by Alienation in Mortmain, By Aliena- 
i Mortmain (Mort-Main, a Dead Hand) is an Alienation of Lands nen Ler- 
and Tenements to any Corporation Sole or Aggregate, Eccleſiaſtical i 1 Inf. 2. b. 
or Temporal. The Name of Mortmain is taken from the Effect; 2 Inſt 75: 
becauſe the Lords (or Landlords) had nothing from the Alience, no 
more than from a Dead Hand. For by Alicnation in Mortmain, 
they loſt their Eſcheats, and many Services which were heretofore 
Due. 
* An Appropriation of an Advowſon is a Mortmain, ora Grant of . N. B. sag. 
an 1 in Fee to a Sole or Aggregate Corporation, and a Rent zog. . 
Extinct by a Releaſe to a Corporation. But the Grant of an Annui- 5 Rep. 56. 
ty cannot be a Mortmain, becauſe it chargeth the Perſon only; nor Rep. 26. 
an Appropriation of Tithes, becauſe they are Things merely Spiri- 2 Inf. 361, 
tual; the Cognizance whereof Regularly belongs to the Ecckfiaſti- - 1 
cal Court. | . 280, 
The Foundation of all the Statutes of Mortmain was Magna 


Charta, (viz.) the 9 H. z. chap. 36. For, 


By the 9 H. 3. chap. 36. It ſhall not be Lawful from henceforth to 
any to Give His Lands to any Religious Houſe, and to Take the 
ſame Land Again to hold of the ſame Houſe, &c. upon pain that the 
Gift ſhall be void, and that the Land ſhall accrue to the Lord of the 


Fee. 


This Statute is interpreted to extend to Lands which a religious 2 Toft. z. 
Houſe kept in their own Hands, tho' they gave them not back again 
to hold of the ſame Houſe. 

But Eccleſiaſtical Perſons found means to creep out of this Statute, 
— Religious Men, as Abbots, Priors and other Eccleſiaſtical Per- 
ons Regular, by purchaſing Lands holden of themſelves, or by Ta- 
king Leaſes for a Long Term of Years, &c. And Biſhops, Parſons, 
and other Eccleſiaſtical Perſons Secular, thought that they were out 

of this Statute. But then, 


2 the Ed. 1. No Perſon Religious or Other whatſoever (Bod 
Politick, Eceleſiaſtical or Lay, Sole or Aggregate) ſhall Buy or Sell 
any Lands or Tenements, or under the Colour of Gift or Leaſe, or 
. by Reaſon of any other Title, Receive the ſame, wr by any other 
Craft or Engine ſhall preſume, To appropriate to Himſelf, whereby 
ſuch Lands may in any wiſe come into Mortmain, under Pain of 
Forfeiture of the ſame. And within the Tear after the Alienation, 
Tube next Lord of the Fre may Enter; and if He do not, then the 
went Immediate Lord from Toms to Time to have Half a Tear ; _ 
97 
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try whether or no the Demandant had a Fuſt Title to the Land; 


1 Inſt. 429, 
G 


© 2 Inſt, 75. 


for Default of all the Meſne Lords, the K ing ſhall Have the Lands 
ſo olienated for ever, and ſhall infeoff others by certain Services, &c. 


This Statute is to be underſtood of ſuch Inheritances as may be 
Holden; but of ſuch Inheritances as are not holden, as Rent-Charges, 
Commons, Advowſons, Oc. the King ſhall have them preſently by 
a Favourable Interpretation of the Statute. 

But Eccleſiaſtical Perſons found out an Evaſion alſo of this Statute; 
becauſe it extended only to Gifts, Alienations and Conveyances 
made between Them and Others. Therefore pretending a Title to 
the Land (which they meant to get) they brought a Feigned Ac- 
tion againſt the Tenant of the Land; and He by Conſent and Col- 
luſion was to make Default, and thereupon they recovered the 
Land, and enterd by Judgment of Law. Wherefore, By 


By Weſt. 2. or 13 Ed. 1. chap. 32. It ſhall be Enquired by theConn- 


and if fo, then He ſhall recover Sciſiu; but if otherwiſe, the Lord of 
the Fee ſhall Enter, &c. 


I All Actions brought for any Lands or 'Tenements, wherein a 
Freehold, Inheritance or a Long Term is recovered, are within this 
Statute. 

Recoveries alſo by Verdict, 6c. are within this Statute, as well as 
Recoveries by Default, if they are had by Colluſion. | 

Notwithſtanding all theſe Statutes, Eccleſiaſtical Perſons (not be- 
ing able to get Lands by Purchaſe, Gift, Leaſe or Recovery) pro- 
cured Lands to be conveyed by Feoftment, or in other Manner, to 
divers Perſons and their Heirs, 'To the ® Uſe of 'Them and 'Their 
Succeſſors, by Reaſon whereof they took the Profits. But this was 
barrd by the following Statute. For, 


By the 15 Rich. 2. chap. 5. It is within the Compaſs of the 7 Ed. 1. 


De Religioſis, To Convert any Land into a Church-yard without Li- 
cence of the Chief Lords, tho done by the Sufferance and Aſent of the 
Tenants. And no Feoffment, &c. of any Lands and Tenements, Ad- 
©owſons or other Poe ſions to the Uſe of any Spiritual Perſon, and 
whereof ſuch Spiritua 
made without Licence of the King and of the Lords, Oc. upon Pain 
of Forfeiture, &c. 

T he ſame Law ſhall likewiſe be of Lands, Advowſons, and other 


PVoſſeſſions Purchaſed by Guilds, Fraternities and Corporations, or 


to their Uſe. 


By the 23 H. 8. chap. 10. Feoffments, Fines, Recoveries, Dewviſes, 


&c. of Lands, Tenements and Hereditaments in Truſt to the Uſe of 
Pariſh-Churches, Chapels, Church-wardens, Guilds, Companies, &c. 


eretted and made of Devotion, or by Common Aſſent of the People 
without any Corporation, or to the Uſes and Intents to have perpe- 
tual Obits, or a Continual Service of a Prieſt for Ever, or for Three- 
ſcore or Fourſcore Tears, or to ſuch like Uſes or Intents, to the Pre- 


judice of the King, and to other Lords and Subjects, as in Caſe 


where Lands are aliened in Mortmain, ſhall be utterly void, _ 
| ro- 


2 


Perſons take the Profits, ſhall hereafter be 


— — ——— Ws — 6, —̃ ———. 
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Provided, That ſuch Uſes and Intents ma 'y be Made and Decls- 
red to Continue Twenty Tears from the Time of Li milting Them, 
and no lonacr. 


This Act ſhall not prejudice Corporations, where there is a Cu- 
ſtom To Deviſe Lands in Mortmain ; as inen London, A Freeman „Dr. & stud. 
that is Reſident there, and pays Scot and Lot, may Deviſe All His Dial. 1. 
Leaſes and Lands in that City, or Part thereof, in Mortmain, with- _ "Ak. 
out Licence. See the 14 Car. 2. chap. 9. Concerning the Prefident 556. 
and Governours for the Poor in London and J/:ftminſter.] 
This Statute Extends only To Superſtitious Uſes. Therefore 
2 notwithſtanding this or any of the aforeſaid Statutes, Any Man at © 1 Rep. 24, 
this Day may give Lands, Tenements or Hereditaments to any Per- 55, 26 
ſon or Perſons, and 'Teir Heirs, for finding a Preacher, Maintenance 2 70, 
of a School, Relief of maimed Soldiers and the Poor, Reparation of 
Churches, Highways, &c. or for any like Charitable Uſes. And it 
is Good -Policy upon Every ſuch Eſtate to Reſerve a ſmall Rent to 
the Feoffor and His Heirs. For then the Feoffees ſhall be Seiſed to 
'Their own Uſe, and not to the Uſe of the Feoffor. Or it may be Pro- 
per To Expreſs ſome Conſideration of a Small Sum; and then the 
23 H. 8. cannot by any Pretence make void the Uſe. 
[See the 32 H. 8. chop. 1. and 34 H. 8. chap. 5. Of Mall. And 
See 39 Elia. cap. 5. For the Erection of Hoſpitals and Houſes of 
Correction. 43 Eliz. chap. 4. Concerning Commiſſioners Authoriſed 
To enquire of Miſemployments of Lands and Goods Given To Cha- 
ritable Uſes. ] | 


By the 17 Car. 2. chap. 3. Owners of Impropriations, Tithes, &c. 
may annex the ſame To the Parſonage or Vicarage where They lie, 
or ſettle Them in Truſt for the Curates, where the Parſonage ts 
impropriate aud no Vicarage endowed, without any Licence of Mort- 
main. 

And if the Settled Maintenance of any Benefice with Cure ſhall not 
amount to One Hundred Pound per Annum Clear, The Incumbent 
may Purchaſe To Him and His Succeſſors Lands, &c. without Li- 
cence in Mortmain. © Y 
By the 7 & 8 W. 3. chap. 37. The King may Licence Any Perſon 
or Bodies Politick To Alien in Mortmain, or To Purchaſe or Take. 
in Mortmain (in Perpetuity or Otherwiſe) Any Lands, Tenement i 
or Hereditaments whatſoever, of whomever the ſame are Hilden. 
And ſuch Lands, &c. fo Aliened or Purchaſed and Licenſed, ſhall 
not be Subjett To Any Forfeiture by Reaſon of ſuch Alienation or 
Purchaſe. | See the 18 Ed. 3. chap. 3.] | 

By the 2 Ann. chap. 11. Any Perſon may veſt Lands, &c. In tlie 
Corporation For the Bounty of Queen Anne, By D2ed Eurolld ac- 
cording to the Statute of the 27 H. 8. chap. 16. or By Will, for Ang- 
mentation of Churches, which Have not a Competent Proviſion. The 
ſaid Corporation alſo may Take and Purchaſe for the ſaid Purpoſes 
colt hout Liceuce or Writ Ad Quod Damnum. [See 1 Georg. chap. 10. 


See the Hatutes for the Diſſolution of Monaſteries, Chauntries, Ge. 
(SS.) 27 H. 8. chap, 28. 31 H. 8. chap: 13. 37 H. 8. cha. 4. 1 Ed 6. 


chap. 14, &c. | 
ab III. By 


— 
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By Non-per- = 


1 - III. By Non-Performance of a Condition (whether Expreſs or In- 
| 2 Condition, Plied by Law) Lands, &c. may he Forfeited or Loſt. [See of Eftates 
11por Condition, Book 2. chap. 1. Of the Forfeiture of Offices and 


| | Franchiſes, and Of Conditions, chap. 3. Ante.] 

| By Waſte, IV. By Waſte ; Therefore, 1. Vhat is Vaſte. 2. How are Lands 1 
| ©. Forfeited in Waſte. | y 

? 1 Inſt. 52.b. 1. Þ aſte, (Vaoſtum a Faſtando, Jo Waſte) is a Spoil or Deſtru- E 

| + 2 da. 45. tion in Houſes, Gardens or Orchards, Dove-houſes, Parks, Warrens, 

þ re. 478. * Fiſh-ponds, Trees, Woods, Land, Gc. to the Prejudice of the Heir, 

F + Roll. Rep: or of Him in Remainder or Reverſion. A Licence or Conſent is ſu 


poſed here to be wanting [ See Stat. of Marlbridg. chap. 23. or 

52 H. 3. chap. 23. and 2 I. :45.] The Leſſor by Law may Enter 

ſeaſonable Times to ſee whether Any Waſte is Committed, And if 

F the E Hinders His Entring, The Leſſor may bring His Action on 
I} the Caſe. 5 

j There are 7. o Kinds of Waſte, Voluntary and Permiſjive. Volun- 

18 tary, By Commiſſion or By pulling Down, &c. Permi ſſive, by Negli- 

. gence or Oui ſſiom, as in not Repairing. Both are Equally Injurious 

to Him that Hath the Inheritance. | 


4 Inſt. 53.2. Waſte may be Committed in Houſcs 4 By pulling Them Down, or 

: Hut. 145: By Suffering them To be Uncovered, whereby the Timber becomes 
11 Rep. 81. * is y 

rotten. But it the Houſe was uncovered when the Tenant enter'd, It 

is no Waſte in the Tenant to Suffer the Houſe to fall Down. But 

the Timber belongs to the Leſſor. If he pulls it down, It is Waſte, 

' 4 Rep. 63, tho' it was Ruinous, unleſs he builds it up again. * Alfo If Glaſs 

1 Rep. 139. Windows (tho Glazed by the 'Tenant Himſelf) be Broken Down or 

1 Inft. 53. a. carried away, It is Waſte ; for It is Part of the Houſe. The ſame is 

| of New Chimney-picces; tho in ſome Places They pretend a Cuſtom 

to take them Down within the Term, if they ſet up the Old Chim- 

ney-pieces. Thus it is of Wainſcot faſtened by Nails Screws or Irons 

put thro' Poſts or Walls, Benches, Doors, Furnaces, c. fix'd to the 

Houſe, Either By him in Remainder or Reverſion, or By the Tenant 

Himſelf. If Wainſcot, Benches, Furnaces, &c. are not fix'd, They 

may be "Taken away at any Time. And a Fix't Furnace may be ta- 

ken away at any 'Time within the Term, if It is not fixed to the 

Walls or Poſts of the Houſe. If one pulls Down a Malt-Mill, and 

Builds a Corn-Mill, It is Waſte ; tho* the Corn-Mill is of Greater 

Value. If the Tenant Builds a New Houſe, it is Waſte | : Roll. Abr. 

507. contra. ] and then if he ſuffers That to be Waſted, it is a New 

: Plowd. 29. Waſte. If the Houſe falls Down By # Tempeſt, or is Burnt by Light- 

1 Rep. 98. ning, or 'Thrown Down by Enemies, c. without the Fault of the 

1 1 Tenant, He ſhall not be charged with Waſte, * unleſs he Bound Him- 

Dial. ſelf by Covenant that he would leave it in as Good a Condition as 

chap. 4 he Found it. But in this Caſe, or where the Houſe was ruinous at 

| 2 Role Abr. his Coming in and falls Down, the Tenant * may build the ſame a- 

v7 Int. 53- gain with ſuch Materials as Remain, and with other Timber, which 

a. & b. he may take Growing on the Premiſſes. Vet he muſt not make the 

it Rep. 8. Houſe Leſſer or Larger than it was before; or Sell the Trees, and 

with the Money build it up; for the Sale is Waſte. If the Houſe is 

Uncovered by a Tempeſt, the Tenant muſt in Convenient Time Re- 

pair it. And tho' there is no Timber Growing upon the Ground, 

2 yet the Tenant at his Peril muſt keep the Houſe from Waſting. * A 

Lit. 71. * | Tennant 


— 
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Lenant for Years is of Courſe bound to Suſtain or Repair the Houſe. 

If one ſuffers the Houſes to be waſted, and then fells Timber to Re- 

pair Them, this is double Waſte. Y But in many Caſes a Tenant for! 2 Init. 54.b 
Life or Years may fell Timber to Repair, tho' He is not forced to 

it. As, if a Houſe is Ruinous at the Time of the Leaſe made, He 

is not Bound to y Jt it; but if He cuts Down Timber, and doth 


Repair it, He may Juſtify it. For the Law doth Favour the Main- 
tenance of Houſes for the Habitation of Mankind. So if the Leſſor 
| Covenants to Repair the Houſe, The Leſſee (if the Loſſor does not 
do it) may with Timber Growing on the Ground Repair it, tho' He 
cannot be Compelled to it. A Tenant may Dig for 2 Gravel or * 1 Inft. 5;.b. 
Clay (tho' no Pit was Open at the 'Time of the Leaſe) for Repara- 
tion of the Houſe, by the ſame Reaſon that He may Cut Down Tim- 
ber to Repair it. If the Houſe is burn. by Negligence or Miſchance, 
it is Waſte. [See the 6 Aun. chap. 3. Book 1. chap. 6. ante.) Thus of 
Waſte in Horſes. 
If a Tenant Cuts down or Deſtroys any 2 Prniz-Trees Growing * 1 Inſt. 53,4. 
in the Garden or Orchard, it is Waſte. But if ſuch Trees Grow 
upon any Part of the Ground out of the Garden or Orchard, it isno 
Waſte. . | 
b If a Tenant of a Dove-houſe, Park, Marren, Vivary or Fiſh-» x 1n. 55. 
pond, &c. does take ſo many Pidgeons, c. as that ſufficient Store * Inft. zog. 
15 not Left as He found there, when He firſt Enter'd, it is Waſte. 
And to ſuffer the Park-Pales to decay, whereby the Deer are Loſt or 
Diſperſed, it is Waſte. 


As to Waſte in Trees and Mood. © Trees are Parcel of the Inheri- R 
tance; and tho' they are excepted in a Leaſe, yet they are not Chat- Ws 
tels. The Leſſor, after that he hath made a Leaſe for Life may 11 Rep. 48, 
by Deed grant the Trees, or Reaſonable Eſtovers out of Them, to 5% *: 
another and his Heirs, and the ſame ſhall take Effect after the Death 
of the Leſſee. But ſuch a Gift to a Stranger is void during the E- 
| ſtate for Life; becauſe of the particular Prejudice it may be to the 
Leſſee. Timber is Reſervd by Law to the Leſſor. Therefore if 
Timber is cut down by a Leſſee, the Leſſor may take it away. 

The Leſſee had only an Intereſt in Trees while ſtanding, as in the 
Fruit, Shrowd, Shadow, &*c. On this Account, if He cuts down 
Timber-Trees, (oig.) Oak, Aſh and Elm (which are Timber-Trees 
in all Places, except Elms on ſome Copyhold Eſtates) or Tops 
them, or doth any other Act, whereby the Timber may decay, 4 it © 1 Iuſt. 53.4. 
is Waſte And if the Leſſee has Covenanted to leave the Wood in as 
good Plight at the End of the Term as he found it, the Leſſor ſhall | 

© preſently have an Action of Covenant for cutting down the 'Tim- F. N. B. 1453. 
ber; for now it is not poſſible for Him to perform the Covenant, or; * 45 
to leave the Wood in as good a Plight as he found it. Otherwiſe, if 
during the Term the Leflee doth Waſte in Houſes. For Thoſe may 
be repaired before the Term Expires. Alſo in Counties where Tim- 
ber is ſcarce, and Beech, &c. ſerves to build Houſes, they are to be 
. accounted Timber, and to cut them down is Waſte. f If Timber- * 4 Rep. 63. 
Trees are thrown down by the Wind, the Landlord or Leſſor ſhall 11 Rep. 81. 
have them, If a Tenant ſuffers the Young s Germins to be deſtroy'd 1 Inſt. 53.4. 
by Beaſts, or does ſtub them up, it is Deſtruction, To cut down | 
Willows, Beech, Birch, Aſh, Maple, Gc. ſtanding in the Defence o 
Rr + te 
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the Houſe is alſo Deſtruction. If there is a Quick-ſct Hedge of 
White- Thorn, and the Tenant or Leſſee Stubs it up, or Suffers it to 
be deſtroycd, it is Deſtruction. And for all theſe and the like De- 
ſtructions an Action of Waſte lieth. For Maſte and Deſtruttion in 
a large Senſe are Synonimous 'Ferms. 


b 3 Inſt. 53. b. Jo turn Trees into h Coals for Fuel, when there is ſufficient dead 
Wood, is Waſte. 
The Tenant may take ſufficient Wood to Repair Walls, Pales, 
Fences, Hedges, Ditches, as He found hem; but not to make theſe 
a-new. And He may take ſuſficient Plow-bote, Fire-bote and other 
Houſe-bote. [See of Common of Fſtovers, chap. 2. ante.| He may 
Roll. Abr. alſo cut down i Underwood at ſeaſonable Times. * A Copyholder 
917. without Cuſtom may cut down great Trees to repair His Copyhold 
Roll. Abr. Houſe, tho' this may be Reſtrained by Cuſtom; or He may be Re- , 
2 255 ſtrained to cut them down without Aſſignment of the Lord or his 
! 4 Rep. 63. Bailiff, A 'Tenant alſo may cut down 1 Dead Wood. [See m the 
" SReP-137» 22 Ed. g. chap. 7. and the 35 H. 8. chap. 17. The Bill for the Preſer- 
ai vation of Woods. 1 Elis. chap. 15. 13 Elis. chap. 25. 43 Eliz. 
chap. 7. 22 & 23 Car. 2. chap. 7. 1 Georg. chap. 48. 5 Georg. chap. 
15. 6 Georg. chap. 16. ] | 
"1 Inſt. 53. b. As to Waſte in Land. It is to be obſerved, n That if a Tenant 
Converts Arable Land into Wood, or Wood into Arable Land, or 
Meadow into Arable, or Arable into Meadow, or Paſture into Arable 
it is Waſte. For it not only changeth the Courſe of the Husbandry, 
| but the Proof of the Landlord's Evidence of his Eſtate. If Ancient 
© Roll. Abr. Meadow- Ground beyond the Ne of Man, or Brook Meadow, 
814. is plowed up, it is Waſte. But if Meadow-Ground hath been at any 
Leime Arable, or ſometimes Meadow and ſometimes Paſture, it is no 
2Roll. Abr. Waſte to Plough it up. P Therefore ſuch Meadow muſt be Defend- 
815. ed from being Plowd up by Covenant, (is.) To pay ſo much an 
Acre (as Five Pounds an Acre, Gc.) if the Tenant doth Plow it up. 
'J For an Abſolute Reſtraint to plow is Void; becauſe Arable is to be 
, e preferr'd before Meadow. 4 It is Waſte to ſuffer a Wall of the Sea to 
be in Decay, fo that the Meadow or Marſh Ground is Surrounded, 
and rendered Unprofitable, by the Sea's flowing or reflowing. But if 
the Land is furrounded {ſuddenly by the Violence of the Sea, occa- 
ſion'd by a Tempeſt, without any Default of the Tenant, it is no 
Waſte that is Puniſhable. So it is if the Tenant does not Repair the 
Walls or Banks againſt Rivers, or other Waters, whereby the Mea- 
. dows or Marſhes are ſurrounded, and become Ruſhy and Unpro- 
| ſitable. —— 
1 To Dig for Gravel, Lime, Clay, Stone, Brick, Earth, &c. or for 
Mines of Metal, Coal, Gc. hidden in the Earth, when the Mines 
were not Open when the Tenant came in, is Waſte; except the Gra- 
«1 Toft. 4b. vel, Clay, c. is for Reparation of the Houſe. * If One makes a 
5 Rep. 12. Leaſe of His Land for Life or Years, in which there is a Mine of 
Coals, Gc. not mentioning any Mines in His Leafe, the Tenant may 
dig and take the Profit of ſuch, Mines as were open at the Time of 
the Leaſe made. But he cannot dig for any New Mine that was 
not open; for that would be Waſte, And if there are open Mines, 
and the Owner makes a Leaſe of the Land with the Mines therein, 
this ſhall extend to the open Mines only. If there is no open Mine, 
and the Leaſe is made of the Land with all Mines, the Tenant 
4 | may 
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* 
* 


may dig for Mines, and have the Profits? otherwiſe thoſe Words 
would be Void; 3 

If He that hath the Inheritance doth fear Waſte in any of tho k. N. b. 55. 
foregoing Inſtances, he may before any Waſte Done Have a Probi- Net. 1k 
tion directed to the Sheriff, Fhat he ſhall not permit Waſte to be done 2 1". 146, 
by the 'Fenant; and then the Sheriff may take the Poſſe Comitatun, *% 
and withſtand the Doing of it. Or He in Remainder or Reverſion 
may have an Inj nition out of the Chancery to ſtay the Waſte, *He * = bt. 306. 
in the Reverſion, either Pertor Hy or by Another, may enter into 
the Houſe or Lands, Let for Lite or Years, to ſee if Waſte is Com- 
mitted. * A Patron may have a Prohibition to hinder a Parſon from R. 

- * : 5 . CP. 49. 
cutting down Trees to his own Private Uſe. [See Of Action of: Roll. abr. 
IWaſte, Book 4. chap. 4. $19. 

2. The Fixfeirure and Judgment Waſte appears in the following 
Statute. For, | 


Zy the Statute of Glouceſter or 5 & 6 Ed. 1. chap; 5. The Party 
Convicted of M aſte fhall Forfeit the Thing Maſted, and Recompence 
Thrice ſo much as the VMaſte is Taxed at, [See Meſt. 2. or the 
13 Ed. 1. chap. 14. and the 8 & 9 V. 3. chap. 11. For Recovery of 
Colts, and alto 11 (5 12 JV. 3. chap. 4. 9. 4. Concerning wilfyl Waſte 
in the Lands of Papiſts diſabled, 65. | | 


If Waſte is Done * HHarſim, or here and there in Woods, ſo much + 1 Int. 34a. 
ſhall be recovered wherein the Waſte was done. And ſo in Houſes, : Inſt. 303, 
ſo many Rooms ſhall be Recovercd wherein the Waſte was done. * 

But if the Waſte is Committed here and there throughout, all ſhall 
be Recovered. 

Regularly He that Enters or Recovers by Force of an Implicd 
Condition, ſhail not avoid precedent Incumbrances. Y But if a Te- Inf. 235.5 
nant for Life Grants a Lcaſe for Years, and afterwards doth Waſte, *3+ 4. 
and the Leſſor recovers in an Action of Waſte againſt the 'Tenant for 
Life, He ſhall avoid the Leaſe made before the Waſte done; becauſe 
the Action of Waſte muſt of Neceſſity be brought againſt the Leſſee 
for Lite to recover the Place waſted ; which muſt bind the Leſſee for 
Years. A Preccdent Rent granted out of the Land ſhall not be a- 
voided. For if Leſſce for Life Grants a Rent-charge, and after- 
wards doth Waſte, and the Leſſor recovers in an Action of Waſte, hc 
ſhall hold the Land charg'd during the Life of Tenant for Life. But 
if Ty Rent was Granted after the Waſte done, the Leflor ſhall A- 
void it. | | 

None ſhall have Judgment to Recover ih an Action of Waſte, 
where the Waſte is of * ſmall Value. Yet the Law will Take Notice * : Ink. 54. a. 
of Waſte in Trees to the Value of Three Shillings and Four Pence, 2 I 306. 
and ſuffer Judgment. And many Things together may make Waſte 
to a Value, and amount to a Forfeiture. f 


Rr 9 N 
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' Preſtat Cautela quam Medela. 2 Inſt. 299. | 
? De Minimis Nous Carat Lex. 1 Inſt. 54. 42 2 Inſt. 306 
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1 2 2 Dilapidation or Waſte of Eccleſiaſtical Places, Houſes and Build- 


> Lutw. 116. ings, is a Good Cauſe of Deprivation. Some ſay an Action of the 
1 Lev. 268. Caſe will lye for Dilapidations. 5 


* V. Lands and Tenements may be Loft by Bankrupcy. Therefore 
| 1. ho may be a Bankrupt, and what Ae make a Bankrupt. 2. How 
are Lands and Tenements Forfeited or Loft by Bankrupcy. 
„Inf. 277. 1. A Bankrupt (from b Bangne a Table, and Rote the Sign of 
the Table that was fixed in the Eartl.) is deſcribed by our Htatute 
Law; and is He or She that hat! gottur other Men's Goods into 


His or Her Hands, and hides in order to deceive His or Her Credi- 
tors, But more particularly, 


By the 13 Eliz. chap. 7. If any Perſon that hath uſed the Trade 
of Merchandize, and ſought His Living by Buying and Selling in 
Groſs, or by Retail, or ſhall uſe the Trade of a Scrivencr, Receiving 
other Mens Money, and doth Depart the Realm, or begins to heep 
His or Her Houſe, or otherciſe abſcnts Himſelf or Herſelf, or ſuffcrs 
Him or Herſelf willingly to be Arreſted, Ontlaw'd or Dupriſom d with- 
ent Fuſt or Lawful Canſe, &c. to the Intent to Defrand Creditors, 
Hall be deem d a Bankrupt. |Sce 2 Rep. 25, 26.] 

The 1 Jac, 1. chap. 15. is to the ſame Effect: And adds moreover, 
"That if any Perſon that hath uſed the Trade of Merchandiſe, &c. 
Shall willingly aud fraudulently procure Him or Herſelf to be arreſted, 
or His or Her Goods to be Attached or Sequeſtred, or does Depart 
from His or Her Dwelling Houſe, or makes or canſes to be made 
any Frandulent Grant or Conveyance of His Lands, Tenements, 
Goods or Chattcls, to the Iuteut to Dejrand His or Her Creditors, or 
being arreſted jor Debt fall lie in Priſon Six Months or more upon 
the Arreſt, ſhall be adjudged a Bankrupt. 

T he 21 Jac. 1. chap. 19. add; jurther, V Perſons nſang the Trade 
of Merchandiſe (as before) and Scriverers, who ſhall either by Them- 
felces or others obtain any Protettion (except by Privilege of Parlia- 
em) [ See 7 Ann. chap. 12.) or ſhall by Petition or Bill endeavour to 
Compel their Creditors to take leſs than their due Debts, or te gain 
Time for the Payment thereof ; or being arreſted for Debt, ſhall after 
the Arreſt lie in Priſon Two Months, or more, or being arreſted for 
a Jilſt Debt of a Hundred Pounds or more ſhall Eſcape ont of Priſon, 
fhall be adjudged a Bankrupt. [See 10 Ann. chap. 15. Whereby the 
Clauſe of” © Being Iudebted in a Hundred Pounds, and not payin 
* or Compounding for the ſame within Six Momhs after the ſame ſhall 
* Grow Due, and the Debtor arreſted, or within Six Months after 
an Original Writ ſued out and Notice given; or procuring His or 
* Her Enlargement by putting in Common or Hired Bail; ball be 
* adjudg'd a Bankrupt from the Time of His or Her ſaid Firſt Ar- 
8 reſt; is Repealed; And the Act of the 21 Zac. 1. chap. 19. and all 
other Acts, ſo far forth as they relate to the ſaid Deicriptions of a 
Bankrupt are made Void.) | 


A Single Act is enough to make a Bankrupt. 


S 
— 


> Intereſt Reipullice ne Pris re ſua male iatur. 6 Rep. 37. 


"a9 


Ch. 4. Laws of England. 


By this Act of the 21 Fac. 1. chap. 19. All Starrites concerning 
Bankrputs Extend to Strangers Born, as well Aliens as Denizens ts 
Tifettually as to natural Born Subjects. And they alſo are capable 
of the Benefits allow'd to other Creditors. 


IVE: 


See the Notes and References upon theſe Acts. 1 Hang. Ahy. 686. 
587, 688, 689, &'c. 

It is not Buying or Selling of Ld, but of Perſonal Things that 
may make a Bankrupt, nor is it Buying only or Selling on] , but 
both Buying and Selling. Not one \ingle Act of Buying and Selling, 

but where one gets his Livelihood by it. Such as live on their ma- 
nual Labour only, as Husbandmen, Labourers, Handy-Crafts-Men, 
are not Trades within the Statutes. But ſuch as buy Wares and Con- 
vert them into Saleable Commodities, and to get their Livelihood 
by Buying and Selling, may be Bankrupts within the Statutes ; as 
© Shoemaker, Lockſmith, Clothier, &c. But not an 4 Innkeeper ; \ 3 Cre. 51 


for He doth not N Sell what He Buys ; but utters it at ſuch 55; Cro. 545, 


5 
N 50. 
reaſonable Rates as he thinks fit, with reſpect to Attendance of Ser- I Dany. Abr. 


vants, Gc. 656, . 


A Feme-Covert Sole Merchant may be a Bankrupt ; and ſo ſhall 
er Husband upon that Account. | 


By the 5 Georg. chap. 24. Perſons Dealing as Bankers, Brokers 
and Factors may be liable to the Statutes concerning Bankrupts. 


By the 14 Car. 2. chap. 24. No Perſon Adventurers for putting 
iuto the Faſt-India or Guinea Company, or the Royal Fiſhing Trade, 
Shall be taken to be Traders within any of the Statutes of Bankrupts. 
Provided that Perſons Trading in any other way than the ſaid Com- 
panics, or Fiſhing Trade, ſhall be late to Bankrupcy. 


y the 7 Ann. chap. 7. Members of the Bank of England ſhall not 
be adjudged liable to the Statutes of Bankrupts. 


By the 9 Ann. chap. 21. 3 Georg. chap. 9. Members of the South- 
Sea Company ſhall not be liable to the Statutes of Bankrupts. 
By the 5 Georg. chap. 24. No Farmer, Grazicr or Drover of Cat- 
tle, or Receiver-General of Taxes Granted by Parliament, hall be 
deem d a Bankrupt. | 


By the 6 Georg. chap. 4. No Perſon concerned about Circulating 
Exchequer-Bills ſhall be liable to the Statutes of Bankrupcy. 


2. How are Lands, Tenements and Hereditaments Forfeited and 
Loſt by Bankrupey? | | | 
When a Commiſſion iſſueth forth to ſome .Honeſt and Wiſe Men 
under the Great Seal, upon Complaint made to the Lord Chancellor, 
G'c. by a Creditor in Writing, whoſe Debt amounts to the Sum of 
100 |, at leaſt, or by Two Greditors whoſe Debts amount to 150 “. 
and upwards, or by three or more Creditors whoſe Debts amount 
to 200 J. and upwards, againſt any Perſon or. Perſons being Bank- 
rupts, ['Sce the / Georg. chap. 31.] and after that Five Proclamation. 
have been made for the Bankrupt to appear at the Meetings ailign'd 
by the Commiſſioners, and the Bankrupt's Trade, Act of Bankrup- 
cy, and his Eſtate and Debts are diſcovered by the Examination of 
the Bankrupt himſelf, his Wife and other Witneſles, and the Credi- 
to's 


* mm, 
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tors are Sworn as to the Value of their Debts, &*c. according to the 
13 Elis. chap. 7. 1 Fac. 1. chap. 15. 21 Fac. 1. chap. 19. but more 
particularly according to the 5 Georg. _ 24. by which a Certifi- 
cate of the Bankrupt's Conformity in all Things is to be made to the 
Lord Chancellor, &'c. Then by Vertue of one or more of thoſe Sta- 
rutes the Commiſſoners may ſell all the Bankrupt's Lazas, &c. in 
his own Poſſeſſion at the Time of his becoming Bankrupt, whether in 
Pre- ſimple, Fee-tail, for Life or Years, Freehold or Copyhold, to- 
wards Payment of his Debts. The Commiſſioners may ſell Extailed 
Lands (except ſuch whereof the Remainder or Reverſion is in the 
King, of the Gift or Proviſion of the King) and ſuch Sale ſhall be 
good againſt the Bankrupt or his Iſſue, and all in Remainder or Re- 
verſion, if the Bankrupt might cut off ſuch Eſtate by Common Re- 
covery, or otherwiſe by any Act whatſoever. Alſo Lands, &c. that 
came to the Bankrupt after he was a Bankrupt (if Debts due are 
not ſatisfied) may be ſold in like Manner. 

The Statutes do not extend to any Lands, Gc. convey'd Bond 
Fide by the Bankrupt before He became a Bankrupt ; nor to the Lands 
Purchas'd of One that is a Bankrupt, by any Act done, unleſs a 
Commiſhon to prove Him a Bankrupt is ſued forth within Five 
Years after He or She ſhall become Bankrupt. But if any Bank- 
rupt ſhall Convey, or cauſe to be Convey'd, to his Children, or 
to any other Perſon, Lands or Goods (except the ſame ſhall be 
; Transferr'd upon Marriage of any Child, [See 5 Georg. chap. 24.] or 
0 u me = valuable Conſideration) The Commiſſioners may diſpoſe 
| thereof. 

All Fraudulent Conveyances to deceive Creditors are within theſe 
8 Statutes. [See the 13 Elis. chap. 5. 27 Elis. chap. 4.] 5 
ih | If a Bankrupt hath Mortgaged any Lands to another, the Com- 
. miſſioners have Power to aſſign a Perſon to make a Tender and Pay- 
Wo ment of the Money. And after ſuch Tender and Payment, They 
"Me ſhall have Power to ſell the Eſtate. Lands, Gc. whereof the Bank- 
iv rupt is joyrtly ſeiſed may be Sold, (as to his Moiety) by the Com- 
miſſioners. | 

If a Bankrupt hath Land in the Right of his Vie, it may be 
Sold during the Coverture. 'The Dower of a Bankrupt's Wife can- 
not be ſold. Otherwiſe, if ſhe marries one that is a Bankrupt. Of- 
fices of 'Truſt which are annexed to the Perſon, cannot be fold ; but 
Offices of Inheritance, as Keeper of a Foreſt, Warden of the Fleet, 
7% may; | | 

When the Bankrupt's Lands are ſold by the Commiſſioners, They 


muſt be ſold by Deed Indented and Inroli'd in one of the Courts of 
Record at Weſtminſter. - | 


"Y 


By the 5 Georg. chap. 24. Upon Petition, The Lord Chancellor, 
&c. may order the Commiſſions, Depoſitions and Proceedings there- 
upon to be Eutred of Record, to Enable Purchaſers under Commiſ- 
Gur to make out their Right and Title to the Lands Purchaſed. 4 
Copy of which Record may be given in Evidence to prove the Com- 
aui ſion and Bankrupcy of the Perſon, in caſe of the Death of the Mil- 
= 4 or the Loſs of the Original Proceedings. | 
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Relieved as a Creditor, [But Sce the 7 Georg. chap. 31. ] A Mort- 


Ch. 4 Laws of England. 


The Commiſſioners alſo, Gc. Have Power by the aforeſaid Ha- 


tntes, to difpoſe of the Bankrupt's Perſonal Eſtate, or His Goods and 


Chattels, which he had and was poſleſſed of at the Time of his be- 
coming a Bankrupt, tho' the Bankrupt ſells them in Market-Overt, 
For the Sale of the Commiſſioners ſhall have Relation to the firſt A& 


of Bankrupcy. But no Debtor of a Bankrupt ſhall be in Danger for 


paying a Debt due to the Bankrupt before He had Notice that he 
was become a Bankrupt by the 1 Zac. 1. chap. 15. 

Commiſſioners have Power to Aigu over Debts due to the Bank- 
rupt; and the Aſſignees may bring Actions for the Recovery of 
them in their own Names, or Compound with the Debtors to the 
Bankrupt. [Sce more eſpecially 5 Georg. chap. 24.] If the Bankrupt 
makes his Debts payable to other Men, they are as liable as if they 
were payable to himſelf. 

The Commiſſioners, or any other Perſon appointed by their War— 
rant under the Hands and Seals of the greater Part of. them, may 
break open the Houſe, Shops, Warehouſes, 'I'runks or Cheſts of the 
{aid Bankrupt, where the Bankrupt, or any of his Goods or his Wri- 
tings, ſhall be, or be reputed to be, and then ſeiſe the Bankrupt and 
his Goods and Chattels, &c. and ſend the Bankrupt to Priſon. 


By the 5 Georg. chap. 24. Where mutual Credit hath been given 
betwixt the Bankrupt and Others, and the Accounts are unbalanced, 
the Commi ſſiouers may adjuſt the Accounts, and the Balance ſhall be 
paid accordingly. | See 3 Georg. chap. 12. and the 5 Georg. chap. 24. 
Where the Bankrupt ſhall not upon Notice ſurrender himſelf to the 
Commiſſioners, &c. and alſo Book 3. chap. 1. Tit. Felony. 


By the above-mention'd Statutes of Filiz. Fac. 1. and 5 Georg. 
The Commiſhoners (after the Bankrupt's Real and Perſonal Eſtate is 
Sold) muſt make Diſtribution amongſt thoſe Creditors who came in 
before Diſtribution, © to Contribute to the Charge of the ſaid Com- 
miſſion, having firſt allowed the Bankrupt Five Pounds per Cert. out 
of the Neat Produce of all the Eſtate diſcovered by him, ſo as the 


ſaid Allowance is not above two hundred Pounds; or a leſſer Sum, 


but not above three Pounds, where the Bankrupt's Eſtate will not pay 
every Creditor eight Shillings in the Pound. But this muſt be upon 
Certficate of the Commiſſioners and Creditors, to the Lord Chan- 
cellor, &c. which Certificate muſt be Obtain'd without Contract or 
Security given as a Conſideration thereof. This Allowance, or any 
Privilege or Advantage, ſhall not extend to any Bankrupt whatſo- 
ever, who ſhall upon Marriage of any of his Children give (when he 
was not able to pay his Debts) above the Value of 100 J. or who 


mall loſe in one Day the Sum of 5 J. or in the whole the Sum of 


100 J. within a Year before he became a Bankrupt, in playing at any 
Game whatſoever. [See 5 Georg. chap. 24.] 
Aliens and Denizens, Cc. may come in as Creditors upon Diſtri- 
bution. If an Executor becomes a Bankrupt, a Legatee ſhall be re- 
lieved as a Creditor. A Sure ty or Bail may come in as Creditor, if 
he hath paid the Debt. One that hath a Debt ot yet payable may 
be relieved upon Allowance for Payment before the Time. But if 
one truſts a Bankrupt, after he becomes a Bankrupt, He ſhall not be 


gagee 


2 Rep. 25, 
26. 
Hob. 287. 
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gagee is not a Creditor within the Statutes, and nced not contribute 
to the Charges of the Commiſſion; for He is Safe without it. So he 
that hath a Pledge of the Bankrupt's Goods before he was a Bank- 
rupt. But the Goods of another in the Bankrupt's Poſſeſſion and Diſ- 
poſal, as if they were his own, ſhall be diſtributed as the Bank- 
rupt's own Goods; and he muſt come in as a Creditor. Thoſe that 

| Attach the Goods of a Bankrupt muſt alſo come in as Creditors, 

In the Diſtribution of the Bankrupt's Eſtate, no more Reſpect ſhall 
| be had unto Debts uyon Judgments, Recugnizances, Specialties with 
q Penalties, &c. than to other Debts. But the King ſhall be preferrd 

. before a private Perſon. If the Debts cannot be fully paid, eve 
bi one of the Creditors muſt have a Share, Rate and Rate like, accord. 

| ing to the Quantity of his Debt. _ 

If the Offender happens to die before Diſtribution, yet neverthe- 
leſs the Commiſhoners may proceed to execute the ſaid Commiſſion 
concerning the Bankrupt's Lands, Tenements, Hereditaments, Goods 
and Chattels, in ſuch Sort as They might have done, if the Offen- 
der had been Living. But the Commiſhoners muſt Account to His 
Heirs, Executors, &c. and pay the Overplus to them, in the ſame 
Manner as to the Bankrupt when Living. [See the 13 Elia. chap. 7. 
1 Fac. 1. chap. 15. 21 Fac. 1. chap. 19. 3 Georg. chap. 12. 5 Georg. 
chap. 24. 7 Georg. chap. 31. All which Statutes ſhall be beneficially 
. 6 conſtrued for the Aid and Relief of Creditors.] 

If the Commiſſion is not duly taken out, or if the Commiſſioners 
| do not purſue their Commiſſion, the Party hath no other Remedy 
but to put in a f Traverſe contrary to the finding of the Commiſſio- 
ners, that he is a Bankrupt; and to ſay that he is not a Bankrupt, , 
See where Commiſſioners may plead the general Iſſue, and what F 
thoſe acting under them muſt plead. Dao. Abr. 694.] 7 

If the Commiſſioners will not pay a Creditor his Ratable Part, | 
He may have an Action of Debt. But Relief may be had more pro- 
perly in Chancery. | | 


8 Rep. 121. 


By the 10 Ann. chap. 15. No Ad, or Statutes diſchargins any 
Bankrupt ſhall diſcharge any Partner in Trade with the Bankrupt 
at the Time He became a Bankrupt ; nor one that was jointly Bound 
with the Bankrupt, &c. [Sec 5 Georg. chap. 24. 6 Georg. chap. 22. 
7 Georg. chap. 31. For His Diſcharge from all Actions, (5c.] 


By Eſcheat. VI. Lands may be loſt by Eſcheat. Eſcheat (from Eſcheair, E(- 
K 1 13. chier, to fall) is when Lands fall by Accident to the Lord of whom 
„enn they are holden; as for want of Heir General or Special, or for Fe- 
lony of his Tenant, whether the Judgment is becauſe of Outlawry, 
or to be Hang'd. Corruption of Blood makes the Eſcheat to the 
Lord upon Attainder of Felony ; becauſe the Eſtate cannot Deſcend. 
But in Treaſon it is a Forfeiture to the King. [See of F/cheats in 
Treaſon, Felony, &c. under the Title Forfeitures, Book 4. chap. 5.] 
By Diſſeiin, VII. Lands may be Loſt by Difſeifin, Abatement and Intruſion. 
Lauda nt, h A Diſſeiſin is a wrongful putting out of him that is actually ſei- 
gr. ſed of a Freehold. [Sce the 32 H. 8. chap. 33.] An Abatement is 
b1Inft277- when a Man dieth ſeiſed of an Eſtate of Inheritance, and between 
«&b.331-D- the Death and Entry of the Heir, a Stranger doth Enter. An ics 
4 ſion 
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ſion is when Between the Death of Tenant for Life and the Entry of 
the Heir a Stranger doth Intrude. An Entry alſo upon the King's 
Poſleſhons is call'd an Intruſion. 

A Deforceament not only Comprehends Theſe Three before-men- 
tion'd; but a Deforceor is alſo where any One Holdeth Land where- 
unto Another hath Right by Deſcent or Purchaſe. [Sec of Fires, 
Chap. 3. ante. 

A Diſcontinuance taketh wav an Eutiy only; but is always by 
Wrong. [See Book 4. chap. ;.1 *& 

An Mat er is when a Stranger preſents to a Church, and His 
Clerk is inſtituted, as before Obſerved ; [See chap. 2. ante. ] or It may 
be when a Subject unjuſtly Uſes Royal Franchiſes. 

i A Purpreſture ¶ Pour pris, an Incloſure) is generally when any : tr. 38. 
'Thing is Done to the Nuſince of the King's Demeſns, the King's 272. 
Highways, c. by Encloſure or Building; endeavouring to make 
that Private which ought to be Publick. [See Of Nuſances, Book 3. 


chap. 3+] 
Thus have I ſhewed How Eſtates in Lands, Tenements or Hore- 


ditaments may be Devided, How Acquired, and How They may be 
Forfeited or Loft. | 


CHAP. V. 


Of Eſtates in Goods and Chattels Perſonal. 


k attels (a French Word ſignifying Goods) are All Goods OfEftates in 
Moveable or Immoveable that are not Frechold; and may ol i 

be either Real or Perſonal. The Word Bona includes them Both. nal 
Real, which concern the Realty, or Lands and Tenements, as Guar- *:1»f.r18, b. 
dianſhips, Leaſes of Lands, c. for Years, or At Will, The Intereſt = ON 
in an Advowſon for one Turn, Intereſts by Statute-Merchant, Staple, © © 
Elegit, &c. Of Theſe I have already Treated. Perſonal, as Gold, 
Silver, Plate, Jewels, Implements of Houſhold, and All Moveable 
Goods whatſoever, Cattle of all Sorts, Corn ſown upon the Ground 

( becauſe It comes not without Induſtry, and may be given by Will, 
or forfeited by Outlawry) Deeds, An Apprentice for Years, &c. Theſe 
are call'd Goods and Chattels Perſonal, becauſe They belong imme- 
diately to the Perſon of a Man ; and becauſe when they are wrong- 
fully detained, there is no other way to recover them than by a Per- 
ſonal Action. I But Charters or Evidences concerning Freehold, or 1 pyer 3. 
Obligations, or Deeds, being Things in Action, are not properly com- 8 Rep. 33. 


, prehended under the .Words Goods and Chattels, ® Yet Writings Nor Max 
pawn'd for Money Lent are ſaid to be Chattels. \ 30. 


The Ownerſhip of a Perſonal Chattel is call'd a 55 45 % And 
then we are ſaid be n Poſſeſſed E Goods and Chatte 
. | g 


85 whether Noy's Max, 
Real 20. 
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8 Rep. 121. 


By Eſcheat. 
6 1 Inſt. 13. 
. & b. 


By Diſſeiſin, 
Abatement, 
Intruſion, 


Oe. 


gagee is not a Creditor within the Statutes, and need not contribute 
to the Charges of the Commiſſion; for He is Safe without it. So he 
that hath a Pledge of the Bankrupt's Goods before he was a Bank- 
rupt. But the Goods of another in the Bankrupt's Poſſeſſion and Dif. 
poſal, as if they were his own, ſhall be diſtributed as the Bank- 
rupt's own Goods; and he muſt come in as a Creditor. Thoſe that 


| Attach the Goods of a Bankrupt muſt alſo come in as Creditors. 


In the Diſtribution of the Bankrupt's Eſtate, no more Reſpect ſhall 
be had unto Debts uyon Judgments, R<c:-gnizances, Specialties with 
Penalties, Cc. than to other Debts. Bu the King ſhall be preferr'd 
before a private Perſon. If the Debts cannot be fully paid, eve 
one of the Creditors muſt have a Share, Rate and Rate like, 4 
ing to the Quantity of his Debt. 

If the Offender happens to die before Diſtribution, yet neverthe- 
leſs the Commiſſioners may proceed to execute the lad Commiſſion 


concerning the Bankrupt's Lands, Tenements, Hereditaments, Goods 


and Chattels, in ſuch Sort as They might have done, if the Offen- 


der had been Living. But the Commiſſioners muſt Account to His 
| Heirs, Executors, &c. and pay the Overplus to them, in the ſame 


Manner as to the Bankrupt when Living. [See the 13 Elis. chap. 7. 
1 Zac. 1. chap. 15. 21 ac. 1. chap. 19. 3 Georg. chap. 12. 5 Georg. 
chap. 24. 7 Georg. chap. 31. All which Statutes ſhall be beneficially 
conſtrued for the Aid and Relief of Creditors. ] 

If the Commiſſion is not duly taken out, or if the Commiſſioners 
do not purſue their Commiſſion, the Party hath no other Remedy 
but to put in af Traverſe contrary to the finding of the Commiſſio- 


ners, that he is a Bankrupt; and to ſay that he is not a Bankrupt. 


[Sce where Commiſſioners may plead the general Iſſue, and what 
thoſe acting under them muſt plead. Dao. Abr. 694.] 

If the Commiſſioners will not pay a Creditor his Ratable Part, 
He may have an Action of Debt. But Relief may be had more pro- 
perly in Chancery. 


By the 10 Ann. chap. 15. No As or Statutes diſcharging any 
Bankrupt fhall diſcharge any Partner in Trade with the Bankrupt 
at the Time He became a Bankrupt ; nor one that was jointly Bound 
with the Bankrupt, &c. [Sec 5 Georg. chap. 24. 6 Georg. chap. 22. 
7 Georg. chap. 31. For His Diſcharge from all Actions, Gel | 


VI. Lands may be loſt by Eſcheat. Eſcheat (from Eſcheair, E, 


chier, to fall) is when Lands fall by Accident to the Lord of whom 
they are holden ; as for want of Heir General or Special, or for Fe- 
lony of his Tenant, whether the Judgment is becauſe of Outlawry, 
or to be Hang'd. Corruption of Blood makes the Eſcheat to the 
Lord upon Attainder of Felony ; becauſe the Eſtate cannot Deſcend. 
But in 'I'reaſon it is a Forfeiture to the King. | See of F/cheats in 
Treaſon, Felony, &c. under the Title Forfeitures, Book 4. chap. 5.] 


VII. Lands may be Loft by Diſſeiſin, Abatement and Intruſion. 
h A Di ſſeiſin is a wrongful putting out of him that is actually ſei- 
ſed of a Freehold. [See the 32 H. 8. chap. 33.] An Abatement is 


by 17; when a Man dieth ſeiſed of an Eſtate of Inheritance, and between 
a&0.331-> the Death and Entry of the Heir, a Stranger doth Enter. An Huru- 


4 ſiou 
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fron is when Between the Death of Tenant for Life and the Entry of 
the Heir a Stranger doth Intrude. An Entry alſo upon the King's 
Poſleſſions is call'd an Intruſion. 

A Deforceament not only Comprehends Theſe Three before-men- 
tion'd ; but a Deforceor is alſo where any One Holdeth Land where- 
unto Another hath Right by Deſcent or Purchaſe. [See of Fires, 


Chap. 3. ante. 

A Diſcontinuance taketh +2v an Eutty only; but is always by 
Wrong. [See Book 4. chap. „. | 

An Uſurpation is when a Stranger preſents to a Church, and His 
Clerk is inſtituted, as before Obſerved ; | See chap. 2. arte.] or It may 
be when a Subject unjuſtly Uſes Royal Franchiſes. 

i A Purpreſture [Porrpris, an Incloſure) is generally when any + 1 Ing. 38. 
Thing is Done to the Nuſince of the King's Demeſns, the King's 272. 
Highways, c. by Encloture or Building; endeavouring to make 
that Private which ought to be Publick. | See Of Nrſances, Book 3. 


chap. 3. 


Thus have I ſhewed How Eſtates in Lands, Tenements or Here- 
ditaments may be Devided, How Acquired, and How 'They may be 


Forfeited or Loft. 


CHAP . 


Of Eſtates in Goods and Chattels Perſonal. 


k \Hattels (a French Word ſignifying Goods) are All Goods Of Efates in 
Moveable or Immoveable that are not Freehold; and may Coed 8 
be either Real or Perſonal. The Word Bona includes them Both. gnal 
Real, which concern the Realty, or Lands and Tenements, as Guar- *:Inft.118, b. 
dianſhips, Leaſes of Lands, &c. for Years, or At Will, The Intereſt XY les. 
in an Advowſon for one Turn, Intereſts by Statute-Merchant, Staple, . 
Elegit, &c. Of Theſe I have already Treated. Perſonal, as Gold, 
Silver, Plate, Jewels, Implements of Houſhold, and All Moveable 
Goods whatſoever, Cattle of all Sorts, Corn ſown upon the Ground 
(becanſe It comes not without Induſtry, and may be given by Will, 
or forfeited by Outlawry) Deeds, An Apprentice 91 Years, Gc. Theſe 
are call d Goods and Chattels Perſonal, becauſe They belong imme- 
diately to the Perſon of a Man ; and becauſe when they are wrong- 
fully detained, there is no other way to recover them than by a Per- 
ſonal Action. I But Charters or Evidences concerning Freehold, or ! Dyer 5, 
Obligations, or Deeds, being Things in Action, are not properly com- $ Rep. 33: 
prehended under the. Words Goods and Chattels, ® Yet Writings aN Mar 
pawn'd for Money Lent are ſaid to be Chattels. ' 50. 9 
The Ownerſhip of a Perſonal Chattel is call'd a Property; And 
then we are ſaid be un Poſſeſed of Goods and Chatteks whether = Noy's Max, 
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11 Rep. 50. 
Finch. 176, 


177. 
Dalt. ch. 156. 


p. 371, 372. 
H. P. C. 68. 


An Inſtitute of the Book II. 


Real or Perſonal; as to be Seiſed of a Freehold. For no Eſtate of 
Inheritance or Freehold can be Term'd Goods and Chattels. | 
2 One may Have an Abſolute or a Qualified Property. Abſolute 
as in Hens, Gecſe, Ducks, Peacocks, ec. but not in Creatures that 
are Fere Nature, as Wild Beaſts, Fowls of the Air, Fiſhes of the Sea 
or in the Rivers, Partridges, Deer, Conies, Hares, &c. And One 
may have an abſolute Property - Things of a Baſe Nature, as Ma- 
ſtifs, Hounds, Greyhounds, and Spaniels, But it is not Felony to 
ſtcal Them; tho' an Indictment mas preferr'd for a Treſpaſs, or 
an Action brought for Damages tr taking Them Away. A Omali- 


fied Property and Poſſeſſory is only for a Time, and may be obtained 


By Induſtry, as by Taking Creatures Fere Nature, and making them 
Tame; and then we have only a Property in them ſo long as The 
remain 'Tame, and do not regain their Natural Liberty, and Have not 
a Cuſtom of Returning. Of theſe Felony may be committed. Or 
ſuch a Property may be obtained by Reaſon of Iinpotency and Place 
in Things wild By Nature; as of Young Hawks that are in my Ground, 
of Young Pidgeons in the Neſt. And of theſe Felony may be com- 
mitted. And for theſe the Owner of the Soil ſhall Have Action of 
Treſpaſs, if ny are taken when They cannot Fly. [See the 11 
H. 7. chap. 17. Concerning the Eggs of Swans] Or a Qualified Pro- 
perty may be gain d by Reaſon of Privilege of a Park, Warren, Gc. 
But one cannot bring an Action for Theſe, and ſay His Deer, His 
Conies, Hares, Pheaſants, Partridges, c. For one Hath no Real Pro- 
perty in Them, tho' they Belong to Him won account of His Privi- 
lege for His Game and Pleaſure, Of Theſe Felony cannot be Com- 
mitted ; unleſs Reduced to a 'Tameneſs, and known to be Tame b 
the Offender. | Sce the Statutes againſt Deſtroying the Game, Book 3. 
chap. 3.) Deer chaſed out of a Park and followed by the Keeper with 
Freſh Purſuit, Fiſhes that are in Trunks, Oc. remain in Poſſeſſion 
and ſuch a Property. But If Deer get out of the Park and Stray, or 
Conies out of the Warren, It is Lawful for Any One to Take them. 
[See of Larceny of the Goods of Another, poſt. Book 3. chap. 1.] 

Property is either of 'Things in Poſſeſſion or Aion. In Poſſeſſion, 
either Generally when no other can Have Them from me, or with 
me, without my Act or Default; or Specially, when ſome other hath 
an Intereſt with me, or where there is a Property alſo in Another as 
well as in the Owner; as By Batlment, i. e. By Delivery of Things 
to a Carrier, to an Innkeeper to ſecure Goods to His Inn, Gc. B 
Goods Pledged or Pawned; By Goods Granted Conditionally; By 
Things Diſtrain d; By Goods Demiſed or Leaſed out for a Term, 
c. In Action, By an Intereſt to Sue at Law either for the Things 
Themſelves or Damages for Them, as for Debts, Wrongs, &c. All 
theſe Things in Poſſeſſion or Action one may Have in His Own 
Right, or in the Right of Another, as Executor in Right of the 
'Teſtator, &c. See the Difference betwixt a Paſſeſſion, a Charge and 
a Special Uſe, poſt. Of Felony againſt the Goods of a Subject, Book 3. 
chap. 1.] 
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CHAP vi 


How Effates in Goods and Chattels may be 2Acquired, 
(viz.) 1. By the Kut Prerogative, 2. By Gift, 19 
3. By Sale, 4. 33 5. By Teſtament, 6. By as 
Adminiſtration. 1 


States in Goods and Chattels may be "+ ppl, r. By the King's How enz + | 
Prerogative. 2. By Gift. 3. By Sale. 4. By Theft. 5. By Chattels WY 4161 
Teftament. 6. By Adminiſtration. ¶Sce Sir Franc. Bacon's Ele- may be Ac- "y 


uired 7 C's 
ments, &c. 72. quired, 


I. By the King's Prerogative. | 1" 
As by Deodands, Treaſure-Trove, Waiving, Straying, Ireck of gy the 
the Sea, add by Forfeiture. | Sec Of Franchiſes and the ſeveral Li- King's Pre- 
berties of Seiſing Deodands, Gc. ante, Book 2. chap. 3. As alſo of e. 1 
Forfeitures, poſt, Book 4. chap. 5. at the End.] | It 


IL By Gift. =_ 
Here by Gift, the Transferring of Things Immoveable (as Leaſes By Gift. IF; 
for Years, Cc.) and of Things Moveable, to one another, may be 
underſtood. | See Of Grazts, chap. 3. ante.| Such a Gift is ſome- 
times by the Act of the Party, as when one doth Give a Thing to 
another, tho' P abſent; for the Property veſts in Him till He Dif- 1 — 
agrees. Sometimes by Act of the Lace; as when a Woman is Mar— 
ried, all her Goods and Chattels are given to the Husband by the 
Marriage. [See of Husband and Mie, Book 1. chap. 6. ] or when 
One is made Executor, the Law gives all the Goods and Chattels of 
the Teſtator to the Executor. | See Of an Executor, infra.] ** 
1 All Chattels Real [But ſee 29 Car. 2. chap. 3.] or Perſonal may LS * 
be Granted or Given without Deed, except in ſome ſpecial Caſes; 
and a free Gift is good without a Conſideration. But if there is a | 
r General Gift of all one's Goods without Exception of Apparel, or ,,3 a 
other Things of Neceſſity, as Bedding, Gc. tho it is by Deed, this 
may Reaſonably be ſuſpected to be Fraudulent to Deceive Creditors, 
Gc. And tho' there may be a true Debt owing, Gc. a Gift of All 
one's Goods in Satisfaction of the Debt, (5c. is void againſt other Cre- 
ditors, ('c. tho good againſt the Giver, His Executors or Adminiſtra- 
tors. For tho it may be a Gift upon valuable Conſideration, yet it 
may not be done Bord Fide, as the Statute of the 13 Elis. chap. 5. 
does require. {'Sce the Statute in the Section ho may Purchaſe and 
Convey, chap. 1. ante.] By giving all one's Goods there ſeems to be 
a ſecret Truſt and Confidence that the Donee ſhall deal favourably 
with the Donor in reſpect of His Poverty, or permit him, or ſome 
other for His Benefit or Uſe, to be in Poſſeſſion, &c. And therefore 
when any Gift ſhall be made in Satisfaction of a Debt, let it be 


-"» made, 


* 4 2 ** r 


* Doloſus verſatur in Generalibus. 3 Rep. 80. 


1 nſtitute of the Book II 


By Sale. 


f Noy's 
Max. 87. 


Bacon's Ele, 


13» 


t 8 Rep. 171. 


3 Rep. 8 2. 


87. 


Noy's Max. 


made, 1. In * Publick Manner before Neighbours, and not in Private. 
2, Let the Goods and Chattels be 4ppraiſed to the Full Value, and 
the Gift made in Satisfaction of the Debt. 3. After the Gift let the 
Donce take Poſſeſſion: of them; for the Continuance of the Poſſeſſion 
in the Donor is a Sign of a 'Truſt, 

[Sce the 3 H. 7. chap. 4. Concerning Deeds of Gift, of Goods and 
Chattels made in Truſt to the Ui. of the Grantor; and ſee the 13 
Eliz. _ 5. 

A Gift may be upon Condition 

[ See Of Election under Title G ne, chap. 3. ante.] 


III. By Sale. 

A Sale or Selling is a Transferring of the Property of Goods and 
Chattels from One to Another upon Valuable Conſideration. A Gift 
may be without a Conſideration; ſ but a Sale can never be without 
a Valuable Conſideration. | See Of Bargain and Sale of Goods and 
Chattels, chap. 3. ante.] A Man may fell his Goods at any Time, 
tho' he fears an Execution for Debt; except there is a Truſt betwixt 
the Parties, as that by paying the Money he may have the Goods a- 
gain; [See of Gift, ſupra.) and except the Writ of Execution is de- 
livered to the Sheriff, &c. for then by the 29 Car. 2. 2 3. The 
Property of the Goods is bound from the Time of the Delivery. 

t One came indebted to the King by Bond, and ſold a Leaſe for 
Vears for a valuable Conſideration: The Sale binds the King, becauſe 
it was but a Chattel. The King's Debtor ſhall not be in a worſe 
Condition than a Felon or Traytor, who may ſell his Goods and 
Chattels after the Felony or Treaſon committed, and before Con- 
viction, for his Maintenance. [See Of Forfeiture in High Treaſon, 
Book 4. chap, 5. 

If one Agrees for Wafes, d He muſt not carry them away before 
he hath paid for them, unleſs a Day of Payment is Allow'd Him. 
If the Bargain is, that you ſhall give me five Pounds for my Horſe, 
and you give me a Penny in Earneſt, which I accept, This is a per- 
fect Sale. If I ſay I will ſell my Horſe for five Pounds, and You ſay 
You will give me five Pounds, and preſently go to tell out the Mo- 
ney to pay for him, I cannot Sell my Horſe to any other. But if 
you do not pay me preſently, it is no Contract. * It I ſell my Horſe 
for Money, I may keep Him till I am paid. And if a Horſe dies in 
my Stable after I Sold Him, and before I have Delivered Him to the 
Buyer, I may notwithſtanding have an Action for my Money; be- 


cauſe the Property was in the Buyer. 


By the 29 Car. 2. chap. 3. No Contratt for the Sale of Goods, for 
Ten Pounds or upwards, ſhall be Good, Except the Buyer actually 
receives Part of the Goods Sold, or Gives ſomething in Earneſt to 
bind the Bargain, or in part of Payment, or ſome Note thereof in 
Writing be made and Signed by the Pariy to be charged with the Con 
tratt, or by thetr Agents thereunto law wully aut hori ged. 2 

| 2 


. 
, 
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Dona Clandeſtina ſunt ſemper Suſpicioſs. 4 Rep. 80. 
Clauſule Taconſuete ſemper Inducunt Suſpicionem. Ibid. 
+ Cujus eft Dare, Ejus eſt Diſponere. 2 Rep. 71. 7 Rep. 6. 
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And no Action ſhall he brought upon any 4ereement That is not 4 j 
to be performed within the Space of a Tear from the making of the 
ſaid Agreement, unleſs the Agreement upon which ſuch Action ſhall 
be brought, ſhall be put in Mriting, and Sigued by the Party to be q 
charged therewith. e 

So that if any Agreement is for Wares Lader Ten Pounds, and 16 
They are not to be delivered wiſhin the Year, it is void, unleſs put 1 
in Writing, tho Earneſt be given, by the laſt part of the Statute. f 
As to Agreements that are not to be performed within a Year, if no 4 
Day is {-t or the Time is ice: tin, (as to pay a Sum at the Day . 
of Death, &c. They are good notwithſtanding the Statute. For it t I'M 
doth not appear to the C trary but that the Payment may be within N 
the Year. | My 

IV. By The t; | : ji | 

As when One ſteals Goods, and ſells them in Fairs and Markets By Theft. © 
Overt. [See of Fairs and Markets, chap. 2. ante.| But the Owner "Tt 
may ſeize His Goods ſtollen at any Time, till they are fold in 
the Fair or Market. [See Of Remedies without Suit, Book 4. 
chap. 3. And Of Reſtitution, under the Tit. Conoittion and Attain- | 

der, chap. 5. ] . 1 


. 
„ 


V. By Teſtament. j 
Here it will be Neceſſary to ſhew, 1. hat is a Teſtament, and By Teſta- 14 
its ſeveral Kinds; 2. Who may wake a Teſtament; 3. What is an Ex- k 
ecutor ; 4. What is a Legacy; 5. How a Teſtament may be made 5 
 Foid. 
1. A Teſtament (Teſtatio Mentis) is a Voluntary and Juſt Diſpoſi- » Terms of 
tion of what One would have to be done concerning His Goods and the Law, a. 
Chattels, Real and Perſonal ; after His Deceaſe, with the Appoint- 3 
ment of an Executor. If He appoints no Executor, The Ordinary 168. . 
muſt Commit Adminiſtration Cum Teſtamento Anne xo, (with the Will ede * 
annexed) and ſuch Adminiſtrator is to perform the Will inſtead of an wett'sSymb. 
Executor. | Part 1. 9.633. 
A Teſtament is either Myitten or Nuncupative. A Mitten Teſta- 
ment is not only ſuch as I have before ſpoken of in the 3d Chapter 
(more properly call'd a Deozſe of Lands and 'Tenements,) but it is 
that 'Teſtament concerning Goods and Chattels, which at the 'Time 
of making thereof is committed to Vritiug. Signing and Sealing is 
not neceſlary to this Sort of Teſtament, for it may be made Good 
by Proof, without it. A Nuncupative Teſtament, or Will, is when 
the Teſtator doth by Nord of Mouth only declare his Will concern- 
ing his Goods and Chattels (for Lands cannot paſs by Words) before 
a ſufficient Number of Witneſſes, who after His Death put into Wri- 
ting what the Teſtator Order d in His Life-time. [See the 29 Car. 2. 
chap. 3. infra. ] | 
2 No Teſtament is of any Effect till after the Death of the Te- Lit. 168. 
| ſtator ? Inſt, 1 12. b. 


* Omne Teſtamentum Morte Conſummatum eſt. 1 Inſt. 322. b. 4 Rep. 61. 

Foluntas Teſtatoris Ambulatoria eſt uſque ad Mortem. 1 Inſt. 112. b. 4 Rep. 61. 

In Contrattibus Benigna, In Teſtamentis Benignior, in Reſtitutionibus Benigniſſi- 
ma, Iſuterpretatio Facienda eft. Ibid. and 3 Inſt. 241. 


l 15 gory defuncti Trina debet eſſe Diſpoſitio ; Neceſſitatis, Utilitatis, Voluntatis. 
8 Rep. 136. 


14 
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Pleaſure 3 
and He may make as many New 'Teſtaments as He pleaſes; but the 


1 Laſt Teſtament only ſhall ſtand, the Reſt being Revoked by the 
7 Laſt. Yet a New * Publication of the Firſt Will does Revoke the 
Laſt that was made. When the Laſt Teſtament is known, it ſhall 
on tavourably Expounded according to the Meaning of the Te- 
ator. | 
Sp arty, A Cbdicil (Codicillus from Codex © Book, a Writing) is a Sup- 
9. 636. plement to a Will, adding what is Otter, or Altering, Retracting 
or Explaining ſomething in it. It is the ſame with a Teſtament 
except that it is without the Appointment of an Executor; and ex 
cept that One may leave behind him on! one 'Teſtament, but as ma- 
ny Codicils as He pleaſes. The Cocicils muſt be Annexed to 
= Teſtament (O.) and the Executor muſt Perform All of 
em. 
If the Teſtament or Codicils are kept from the Executor, He 
may force the Party Detaining Them to Deliver them up by 


— Eccleſiaſtical Law, and Recover Them in the Spiritual 
Court, 


By the 29 Car. 2. chap. 3. No Mill in Writing concerning Goods 
and Chattcls, or any Perſonal Eſtate, nor any Clauſe thereof, ſhall be 
Repealed or Altered by any Will by Word of Mouth only, except the 
ſame be in the Life-time of the Teſtator committed to Mriting; and 
after the Mritiug thereof, Read unto the Teſtator, and Allow'd by 
Him, and proved to be done by three Witneſſes at the leaſt. 

And no Nuncapative Mill ſhall be good, where the Eftate Bequeath'd 
Exceeds Thirty Pounds, that is not proved by the Oaths of Three 
Witneſſes at leaſt that were preſent at the making thereof, ſor.te of 
them to be bidden to bear Witneſs by the Teftator in his laſt Sickneſs, 
in his own Houſe, or where He had been Refident for Ten Days; ex- 
cept ſurpriſed by Sickneſs from Home and Dying before He returned. 
See the 4 & 5 Ann. chap. 16. infra.}] 

A Nuncupative Mill. ſhall not be proved by the Mitneſſes after Six 
bl Months, except the Subſtance thereof were committed to Writing with- 
"8 in Six Days after the Making of the ſaid Will. Neither ſhall any 
1 Probate of a Nuncupative Mill paſs the Seals of any Court till four- 
00 teen Days after the Deceaſe of the Teſtator ; nor be prop d till Pro- 
1 ceſs hath firſt iſſued to call in the Widow, or next of Kin, to Conteſt 
. the ſame, if they pleaſe. 2 
4 The Will of Soldiers and Mariners at Sea, in Actual Military 
v ee may Diſpoſe of their Perſonal Eſtates, as before the making 
i this Aft. | 

By the 4 & 5 Ann. chap. 16. IVitnefſes that are good Witneſſes at 
Trials at Common Law ſhall be Deemed good Witneſſes to prove a 
Nuncupative Mill, or any Thing relating thereunto. 


« 4 Inſt. 435. 2. ho may make a 'Teſtament ? | 
Dalat db. All Perfons (the © King and all his Subjects) may Make their 
Tit Devi. Teſtaments, except as followeth. An 4 Infant Male under Fourt-en 
512, 513. l ENS | Years 
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Ch. 6. 
Years of Age, an Infant Female under Twelve Years,) or as others 
ſay) under Eightcen Years of Age, cannot make their Wills of Goods 
and Chattels. But an Infant of the Age of Eighteen may make a 
Teſtament of his Goods and Chattels, and Conſtitute Exccutors. Yet 
Sometimes Wills are made by Infants of Fourteen Years of Age, and 
the Common Law Will not intermeddle. A J/oman-Covert cannot 
make a Teſtament of Goods and Chactels without Her © Husband's * Perk. 501. 
Conſent and Licence firſt obtained. Yet it the then Diſpoſed of any 4 Rep. 51. 
Thing, The Legatee hat! it rather of the Gift of the Husband. But 3 
of Goods that ſhe Hath a Ex ecutrix ſhe may make an Executor! Perk. 502. 
without the Husband's Cor.lent, or the may make her Husband Ex- part Ciba. 
ecutor. | I Roll. abr. 
f If a Woman maketh Her Will before Marriage, By taking Huſ- 923,913. 
band and Coverture at the 'Time of Her Death, That is a Counter- — 
mand of it. 
Tdeots, Lunatichs (except in the Time of their Lucid Intervals) 
Nom Compos Mentis, or 'Thoſe that Have not a 8 Sound, Perfect and es Rep. 23. 
Diſpoſing Memory. (for It is not ſufficient that the Teſtator hath a 
Memory) An Alien Enemy, Perſons Convicted and Aitainted, Recu— 
ants Convict, Corporations cannot make a Peſtament. An h Outlatp in » 5 Rep. 111. 
a Perſonal Action may make a Teſtament of His Goods, and deviſe His * Roll. Abr. 
Lands. He who is himſelf an Executor, cannot give away by Will his“ 
Goods, Chattels and Credits, which He hath as Executor, the Property 
not being altered by Him by Payment of His own Money, &c. Yet if 
He Hath Proved the Will, He may make a Continuation of the Execu- 
torſhip; and His Executor ſhall have the Goods, Chattels and Cre- 
dits as Executor to the firſt Teſtator. But He may Give Them By 
Word or Decd in his Life-time. An Adminiſtrator of a Term can- 
not Deviſe it, tho He may ſell it in His Life-time. For the Deviſe 
doth not take Effect till His Death; and immediately upon His 
Death the Law veſts it upon the Adminiſtrator de Boris nom &c. of 
the Inteſtate. {Sce Of the Intereſt of an Executor infra] The 
Teſtaments of Excommunicate Perſons, Hereticks, Inceſtuous Per- 
ſons, Sodomites, Libellers, &c. are Good. For the Statutes of 
32 C 34 H. 8. enable them to Deviſe Lands. [See Of a Deoviſe, 
chap. 3 Ante.] 


By the 4 & 5 W. & M. chap. 2. Perſons inhabiting, or Thoſe who 
have any Goods within the Province of York may by their Laſt Mille 
Diſpoſe of all their Perſonal Eftate. [See 2 Ann. chap. 5.] 

Hy the 7 & 8 W. 3. chap. 38. Any Perſon Reſiding, or Having 
Goods, in the Principality of Wales may make His Wil thereof, and 
Di ſpoſe of Them to His Executors or Others as He ſhall think fit; 
notwithſtanding the Cuſtom By which Widows and Children claim a 

175 Part. See Danvers's Abridg. Tit. Cuſtoms of London, 
311, 31%}: | 

3. What is an Executor. 

An! Axecutor is He 'To whom the Execution or Performance of EA of 
Another Man's Will is committed after his Death. He may be ap- Executor. 
pointed by Expreſs Words, or By Words of Circumlocution that A- Noy. Mar. 
mount to a Direct Appointment. Where there is k no Executor, x... 167 
There is no Teſtament properly ſpeaking. Land was not originally 168. 7 
Teſtamentary. Therefore That ſtill may be Deviſed in Writing W<f'Symb. 
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without making an Executor. He that appoints the Executor is 
call d the Teftator. If an Executor is only named by the Teſtator; 
and nothing given away in the Will to any other, Yet it is a Teſta- 


ment. 
1Weſt's | All that are capable of making a Teſtament are capable of Be- 
9635 Fart ing Executors. When the ® King is made Executor, He Appoints 


3Cro. 9. others to take the Execution of the Will upon them, and others 
© 1 29. to take Account. But ſome tat Cannot make a Teſtament are 
1 Roll. Abr. Capable of Being Executors. An Mayor and Commonalty may 
A be Executors. (O;) An Infant ia centre ſit mere, or in His Mo- 

ther's Womb. may be an Executor. But when he is Born He can- 


not Act as ſuch till Seventeen Years of Age, And therefore the Or- 


_ *4 Inſt. 335. dinary muſt Grant 9 Adminiſtration durante minort eatate till that 


y 1Cro. 683, Age. A Woman Covert may be alſo Executor. P So an Excom- 

3 Cro. 8, 9. municate or Outlaw'd Perſon, or Attainted, or Alien, &c. But Popiſh 
Recuſants Convict cannot be Executors. [See 3 Fac. 1. chap 5.] 
Nor Thoſe that execute an Office, Gc. after They have neglected or 
Refuſed to take the Oaths mentioned 13 M. 3. chap. 6. 1 Georg. 
chap. 13. Nor Artificers exerciſing or Teaching Their Trades in 
On [Sce 5 Georg. chap. 27. and Of Forfeitures, Book. 4. 
chap. 5. : 

qa Weſt's 4 He that may make one Exccutor may make Two, Three or 

Ab. 1Part more; but all of them in the Eye of the Law are but one Execu- 


1 Noll. Abr. tor. In which reſpect Moſt Acts done by or To any One of them, 


924. are Acts done By or To all. | 
An Executor may be made To a fixt Time, upon Condition, (as if 
the Executor will find Sureties to perform the Will) or to ſome cer- 
tain Part of the Eſtate, or to ſome Certain Act. 
Dyer 166, Every r Intermedadling with the Goods of the Deceaſed is not an 
167%, , Acceptance of the Executorſhip to make one chargeable as Execu- 
oy 103. tor. As if One does an Act of Charity or Humanity by Locking up 
ö the Goods of the Deceaſed that they be not Waſted; or if He does 
Bury the Deceaſcd and Sell His Goods to do it; or if one does Take 
away His Own Goods that were in the Houſe of the Deceaſed; or 
uſe ſome of the Goods of the Deceaſed in the Neceſſary Occaſions 
of the Family; or take the Goods By Letters ad Colligendum, Gc. 
Theſe Acts will not amount to an Acceptance of the Exccutorſhip, if 
the ſpecial Matter is pleaded, = 
When an Executor Hath Accepted the Executorſhip, He cannot 
( vaugh. Allan it Over. © He may Accept or Refuſe the Executorſhip. But 
182. as an Executor, after He Hath once Refuſed the Exccutorſhip, can 
. e Abr. never afterwards intermeddle; fo after He hath once legally Accept- 
© 9 Rep. 37, ed it, He can never after Reſuſe it. For He cannot Accept and Re- 
36. fuſe too. So if an Executor is cited by the Ordinary to Prove the 
Will, [See 21 H. 8. chap. 5.] and He appears and refuſes to Prove 
the Will, He cannot afterwards Accept and Intermeddle with the 
Fitate. Thus it is where there is but Oue Executor. But where 
» Perk. 485. there are u Many Executors named, and All are cited and ſome of 
Fab 37» them only Appear and Refuſe the Executorſhip, and afterwards One 
Noy's Max. of the Executors Proves the Will and Takes upon Him the Execu- 
18 torſhip, This Sufficeth for Them all; and 1.7 that did Refuſe 
* 9 Rep. 33, may at any Time joyn with Him or Them, and intermeddle with 
1 Int. 113. a. the Eſtate, as well as any of the Reſt, And If the * Acting Execu- 
10750 Max... tor Dies and makes an Executor, The Surviving Executors may an 
. 4 | Tor 


yp . * * } | 
_ 3. ies 
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For Their Refuſal before the Ordinary is void in this Caſe. But 
where All Refuſe, no one can ever after come in and Prove the Will. i 


For the Teſtator now dies Inteſtate and without an Executor; ſo that 
the Ordinary may Grant Adminiſtration cm Teſtamento annexo, or ö 
y Sequeſter the Goods in the Mean time till the Admil.iſtration is » g Rep. 38, [i 
ranted. | 39. ö 
5 In Caſe where one Accepts and all the Reſt Refuſe, He muſt Bring 
Aﬀions in all their Names, and One may Releaſe the Action; for | 
© To the Poiivjlion of the One is the Poſſeſſion of all of Them. But an 5 
Action muſt be brought * againſt him or Them that Act or Admini- : perk. 485. #:4 
ſter ; and He that firſt Cometh ſhall firſt Anſwer. [See the 9 Ed. 3. Noy's Max. 15 
Stat. 1. chap. 3. 21 H. S. chap. 4. and Of an Eſtate in Lands Devi- pinch 294, TI. 
ſed to Executors, Ante, Chap. 1.] 295 At 
Regularly One Executor cannot ſue the other at Law, but He pram 2 bi 
may have Relief in Equity. 11 15 14 
An Executor of his Own 4 Vong is he that is neither Executor: Terms of 
nor Adminiſtrator, and yet Acts as an Executor; as when he takes in- the Law. v. 
to his Hands the Goods of the Deceaſed and Converts them to His zadhinittra- 
own Uſe, and alters the Property by Gift, Sale, &c. tho' He had; Rep. 31, ! 
Letters Ad Colligendum Bona Defuniti ; for the Ordinary Himſelf 32, 33: ? 
has no Power To give or Sell them; Or if he delivers the Goods of , Reb. +4 a 6 
the Deceaſed to Creditors or Legatces in Satisfaction of their Debts or Noy's Max. | 
Legacies; or receives any Debt due to the Deceaſed, and gives a *** 9 
Releaſe for the ſame; or Releaſes any Debt due to the Deceas d be- 1 
fore It is paid; or pays any Debt due from the Deceaſed, except 5 
It be with his own Money. So that if a Man dieth Inteſtate, and » ; Rep. 44, 
d Stranger taketh the Inteſtate's Goods and Uſeth Them, He is an 82, 83. 
Exccutor of his Own Wrong; and muſt be ſued as Executor. For 
no one can be an Adminiſtrator of his own Wrong ; no Action lying 
againſt an Adminiſtrator By Common Law. [See the 31 Ed. 3. 
chap. 11.] But If there is a Legal Executor that hath Proved the 
Will, or if a Legal Adminiſtration is Granted before the Stranger In- 
termeddled, A Stranger cannot be an Executor of His own Wrong, 
but is a Treſpaſſer againſt the Executor, Gc. and Creditors may 
have their Remedy againſt the Lawful Executor, c. Yet, though 
there be an Executor or Adminiſtrator, If the Stranger takes the 
Goods and Claims to be Executor by Paying and Receiving Debts, 
there He may be charged as Executor of his own Wrong by ſuch ex- 
preſs Adminiſtration. But all Lawful Acts which he doth as Exe- 
cutor of his own Wrong are good; and He muſt Anſwer only as far © Rep. 30. 
as he Acts. An Executor of his own Wrong cannot © Retain for | 
His own Debt againſt another Creditor ; becauſe then The Cre- 


Sons would ſtrive amongſt Themſelves to ſeize the Goods of the 
Teſtator. | | | 


By the 43 Eliz. chap. 8. F any Perſon ſhall obtain Any Releaſe 
of a Debt, or Any Goods or Debts of an Inteftate, By Fraud, and 
ot upon Valuable Conſideration, He ſhall be charg'd as Executor of 
His own Wrong, ſo far as the Value of the Goods or Debts ſo obtain d 
ſhall amount.  Howbeit, He ſhall be allow'd ſuch Reaſonable Dedutti- 
05 as other Executors or Adminiſtrators ought to Have, 1 


T t See 


—_— 
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See 30 Car. 2. chap. 7. Touching Executors or Adminiſtrators of 
Executors in Their own Wrong; and the 4 & 5 V. & M. chap. 24. 
Touching Executors or Adminiſtrators of Executors or Adminiſtra- 
tors, who hall Waſte the Goods of the Teſtator or Inteſtate. Sec 
the 25 Ed. 3. Stat. 5. chap. 5. 

This is the Deſcription of an Executor. Let us ſee what is 
His Iutereſt; and What are A et,; His Power ; His Office and 


Duty. 
48 1. The 4 Intereſt of an Executor iſes at Common Law By 
280. Vertue of the Teſtament, which is Temporal, and which Gives Him 


8 37 All the Chattels Real and Perſonal of the Teſtator, which are like- 
Noy's Max. Wiſe Temporal. For the Probate of the Ordinary is only a Confir- 
3 mation. The Law gives him not only Thoſe in Poſſeſſion, as e Lea- 
103, 104, ſes for Years, and Charters and Evidences concerning them, Arrears 
1Inſt. 209. a. of Rent due at the Death of the Teſtator, Grants of next Advow- 
1 515, {ons and Preſentations of the Teſtator's Inheritance becoming void in 
his Life-time ; Corn Cut or Growing, Gc. where the Teſtator had 
ſuch an Eſtate as might in Probability have continued till the Corn, 
c. was Ripe; (as where the Teſtator had an Eſtate for Life of An- 
other or in the Right of his Wife Gc.) Gold, Silver, Jewels, Plate, 
Houſhold-Stuff, Cattle Implements of Husbandry, Apprentices for 
Years by Cuſtom, Oc. but alſo 'Thoſe Things that Lye in Action as 
Rights and Intereſts upon Judgments, Statutes, Recognizances, Ob- 
ligations and Bonds, and all other Debts due to the Teſtator (if 
They are not Bequeath'd) becauſe on the other Hand the Law ſub- 
jects the Executor to every Man's Claim and Action, which He had 
againſt the Teſtator for the ſame. For this Reaſon the Executor is 
*1lnſt. ſaid to be the Teſtator's f Aſſignee, and to Repreſent the Perſon of 
45 2 25 the Teſtator. But for Perſonal 5 Wrongs done by the Teſtator to the 
Noy' Max. Perſon, Goods or Land of another, He doth not Repreſent Him; be- 
be cauſe Perſonal Actions Die with the Perſon. [But See 13 Elis. 
chap. 10. where Grantees of Goods ſhall be liable to the Sunceſlor's 
Suit in the Eccleſiaſtical Court for Dilapidations, as if they were 
Executors or Adminiſtrators. [But after All that hath been ſaid 
concerning the tereſt of an Executor; If one makes His Will and 
appoints an Executor and gives Him 10/. or no Legacy, nor makes 
any Diſpoſition of the Reſidue of His Perſonal Eſtate after Debts and 
Legacies paid ; 'This Reſidue ſhall not go to the Executor, but ſhall 
be Diſtributed among the neareſt of Kin to the Teſtator, or their 
Repreſentatives. For the 'Teſtator is eſteemed to die inteſtate as to 
that Reſidue; and therefore an Adminiſtration ſhall be granted quoad 
the Reſidue. | 

See of Auceſtor and Heir, Book 1. chap. 6.] 

The Wife of the Teſtator muſt have her Wearing Apparel, which 
is Neceſſary and Convenient for one of her Station and Character. 
[See of Hysband and Miſe, Book. 1. chap. 6.] And the Heir ſhall 
b 4 Rep. 64, have the h Glaſs Windows, the Wainſcot that is Fix d by Nails or 
64. 2 Screws, Furnaces of Lead or Braſs Faſtened to the Walls, or in the 
11 Rep. 30. Ground, Lead ſix d to the Houſe, Doors within or without that are 
10% 4 Hanging, Locks, Keys; tho' the Executor hath the Leaſe tor Years 
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of the Houſe: Alſo the Heir muſt Have the i Trees, and the æ Deeds , Rep. 48. 


X 1 49, 59, 8t, 
belonging to the Inheritance. | 1 * 
2. Of Aſpets. [Sc of Anceſtor and Fer, Book 1. chap. 6.] « 1 Rep. 2. 


1 All Thoſe Goods and Chattels which belonged to the 'Tcſtator at 1 6 Rep. 47. 
the Time of His Death in any part of the World, and which do come 
to the Hands of the Executor, ſhall be ® Aſſets (from the French = Terms of 
Alex, enough) or Suficient Goods and Chattels to make the Exe- _ Law, % 
cutor chargeable (as far as the ſaid Goods and Chattels Extend) to 1 Intl. z, 4 
a Creditor or Legatec. If a Stranger takes Goods out of his Poſc{- Moy's Max. 
fion, Yet they are Aſſets it. his Hands. Aſſets in the Hands of one 104. 
Executor are Aſſets in the Hands of all the Exccutors. But ſuch 
Things as are not Valuable, or not to be fold, (as n Preſentation * 1 1of. 
to a Church actually void, Gc.) ſhall not be Accounted Aſſets. The * _ 
Goods of Other Men in the Hands of the Exccutor ſhall not be Aſ- 
ſcts. © If the Cattle of the Teſtator do Breed after his Death, the mad af 
Young ſhall be Aſſets. So Wool Growing on the Sheeps Backs, "747 I 
Goods of Chattels Mortgaged to the Teſtator, and not Redeem'd, 
or the Moncy wherewith It was Redeemed, ſhall be Aſſets ? But * 5 Rep. 34. 
If the Lands arc only Deviſed to be Sold, the Money and Profits of 
the ſaid Lands ſhall not be accounted Any of the 'Teſtator's Goods. 
See the 21 H. 8. chop. 5. Office of Exccutor, econtrd. chap. 6. St. 3. 
pag. 105, &c. and See Of an Eftate in Lands Deviſed to Execu- 
tors, Ante chap. 1.) Alſo all Goods and Chattels, Debts, &c. that 
are Recovercd by the Executor By Action, after the Death of the 
'Teſtator, ſhall be actounted Aſſets: but not before they are Reco- 
vered. For If the Executor do never Recover, or Get a Debt into 
His Poſſeſſion, he ſhall never be charged; 4 provided he Hath uſed 1 2 Rep. g8. 
His utmoſt Endeavour to Recover it, and cannot do it. * Damages Suu, tf Ex: 
alſo Recovered for Goods taken away in the Life of the Teſtator p. 2. 
ſhall be Aſſets. [ Sce 4 Ed. 3. chap. 7.] f If an Obligee or Creditor is _ 19 
made Executor, the Debt is Aſſets; but he may pay himſelf before f net nodes 
any other in Equal or Inferior Degree. If the Obligee cr Creditor 264. b. 
makes the Obligor or Debtor Exccutor, It is a Releaſe of the Debt * 
even in the Caſe of an Infant. [See Of Releaſes, ante chap. 3.] But 5. 43, 1 
His Debt ſhall be Aſſets for ſo much to other Creditors, * if there is 2 Roll. Abr. 
not Aſſets beſides. u If an Executor of his own Il/rong, To whom 4 7 8 
Twenty Pounds is owing, doth ſeize Goods to the Value of Twenty 
Pounds, intending to pay Himſelf a Debt of that Value, This ſhall 
be Afﬀlets in his Hands to make him chargeable to any Creditor or 
Legatce, as hath been hinted before. If he alters the Property of 
any Thing belonging to the Teſtator, as By Laying down his own 
Money in Lieu of it, It belongs to him. If cne Recovers againſt an 
Executor a Juſt Debt of an Hundred Pounds, and the Executor 
x Compounds for Sixty Pounds; he ſhall not be allow'd a Hundred *8Rep. 132, 
Pounds to Defraud other Creditors. | . 

Y Tho a Plantation be an Inheritance, yet, Being in a Foreign Vent. 358. 
Country, It is a Chattel to pay Debts, and a Thing that is Teſta- 
mentary. 


By the 29 Car. 2. chap. z. An. Tiftate for the Life of Another, 
ſhall be Aſſets in the [ands of the Heir or the Executors. Aud "Truſts 
| T3413 | 3 
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1 9 Rep. 90, 


a Plowd. 525, 
Dyer 160. 


in Fee-ſumple ſhall be Afſets in the Hands of Heirs. [See Danvers's 
Abridg. Tit. Aſſets. 577. þ 


z Aſſets ſhall be always intended, till the Executor Alledges the 
Want of them in Excuſe. | 

After all the Debts and Legacies are paid, That which Remains 
belongs to the Executor by Vertue of his Exccutorſhip. But the In- 
tereſt which the Exccutor hath as Executor in the Goods of the Te- 


Noy's Max. ſtator before Probate of the Will, and Before ſuch Payments, is Dif- 


ferent from the Intereſt which every one hath in His own Proper 
Goods. For then an Executor, as Executor, cannot By Will Give 
away the Goods. But His Exccutor alſo ſhall be Exccutor to the 
Firſt Teſtator. | Qære, Of a Mere or Nude Executor.] Neither can 
the Goods which a Man Hath as Executor be liable to pay his own 


b Dyer 185, Debts. But if an Executor Þ Alters the Property from the Teſtator 


to Himſelf, by Paying a Debt to the Value of ſuch Particular Goods 


« 5 Rep. 31, nam'd by Him, or © By paying the Rent and Receiving the Profits of 


a Leaſe, or Part of the Prot.ts receiv'd equal to the Rent, the Goods 
and Profits receiv d are His own. 


2 Plowd.277, 3. The d Power which an Executor Hath is wholly By the Will, 


And therefore He may Relcaſe an Action, Debts or Duties, or Do 


1 4 4 any Thing as Executor before the Probate of the Will, if He after- 
x Inſt. 292. b. wards Proves it. But before Probate He cannot Bring Actions for 
: _ Abr. Debts, Gc. due to the Teſtator, for He muſt Shew the Teſtament 


e 5 Rep. 27, 


29. 
1 Inſt. 264. b. 
3 Cro. 490. 


. Proved under the Seal of the Ordinary, at leaſt when he gives His 
Declaration. He may Take the Goods and Chattels to Himſelf, 
or Give Power to Another to ſeize them for him. Yet he cannot 
make a "Teſtament of the Goods He Hath, as Executor, before the 
Property is Alter'd, as hath been ſaid; neither can Executors make 
a - Han of the Goods amongſt Themſelves till the Property is Al- 
tered, 

An © Infant Executor after Seventeen Years of Age, hath as much 
Power as another Executor of Full Age. But He is diſabled to do 
any Thing to his own Hurt ; and therefore If he Releaſes a Debt be- 
fore he Receives it, 'The Releaſe is void ; tho' it might have been 
Good upon Payment. And if an Infant before Seventeen Years of 
Age Aſſents to a Legacy before the Debts are paid, The Aſſent is 
Void; or if he do any Act that Will be a Deoaſtavit, or a Waſting 
of the Goods, in another Executor of Full Age, it ſhall not Bind 
Him. He cannot ſell a Leaſe for Years, which he hath as Executor, 
before He is Twenty-One Years of Age. If he does, ſuch Sale ſhall 
be void. | | 

A f Feme-Covert Executrix may Do any Lawful Act which Ano- 
ther Executor may Do. But the cannot Prejudice Her Husband by 
Releaſing a Debt before it is paid, by Aſſenting to a Legacy before 
the Debts are paid, (5c. Yet the Husband may do it. 

If the Goods of the Deceaſed are kept from the Executor, He may 
ſue for Them in the Spirtual Court, or at Common Law. [| See the 
33 H. 6. chap. 1.] If one ſcisd of a Meſſuage in Fee-ſimple, Fee- 
tail or for Life, hath Goods in the Houſe, and makes His Executors 
anddies; His Executors ſhall have free Entry, Egreſs and LED to 

arry 
2 
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Carry the Goods out of the Houſe (to whomſoever It does belong) in 
a Reaſonable Time. | 


One Executor may ſell a h Leaſe for Years, and the Sale ſhall bind „1 Roll. Ab:. 


the other. 924. 
4. The Office and Duty of an Exccutor is. 1. To Br'y the Te- 
ſtator in a Decent Manner according to his Rank and Character, but 
with Regard to His Eſtate left after Debts paid. For Funeral Ex- 
ences that are Unreaſonable ought not to be Allow'd out of the 
Teſtator's Eſtate. Whatever the Executor lays out Extravagantly, 
If there is not enough to pay Debts, He muſt Bear it at his own Ex- 


pence. i If they are Reaſonable and Neceſſary, Funeral Charges i Dr. & stud. 


muſt be Allow'd before Debts and Legacies. 2. The Executor ought Ni*) 3 


10. 


to make an Inventory, i. e. a Schedule Containing a True and Per- ; Noll. Abe. 


fect Deſcription of all the Goods and Chattels of the Deceaſed at the 926. 
Time of His Death, with their Value, and of all Debts due to Him. 
And this Inventory ought to be made and Appraiſed in the Preſence of 
the Executor by Two or More of the Creditors, or Two of the next 
of Kin, or in their Default By Two or More of the Neighbours or 
Friends to the Deceaſed; [ See the 21 H. 8. chap. 5. ] and then the 
Executor muſt Deliver the ſame upon Oath to the Ordinary; unleſs 
the Ordinary Gives him Time to bring in the Inventory, or upon 
Good Cauſe Diſpenſes with it. Until the Inventory, is made and 
Brought into the Office.of the Ordinary, It ſhall be preſum'd that the 
Executor Hath Aſſets to pay all the Debts of the Teſtator. 3. The 


Executor muſt * Prove the Will before the Ordinary, either in Com- « perk. 486. 
mon Form by His own Oath, or By Witneſſe, beſides His own Oath, 9 Rep.37:38 


if any that Have Intereſt call Him to do it. And tho' a Will is Pro- 2 Inſt. 488. 


ved in Common Form, yet the Executor may afterwards be forc'd To 
| Prove it again Per Teſtes by Thoſe that have a Right to Queſtion it. 
A Caveat is frequently enterd into the Regiſter's Office againſt the 
Probate in Common Form. When the Will is Proved either in Com- 
mon Form or Per Teftes, It muſt be Exhibited in the Office belong- 
ing to the Eccleſiaſtical Court to be kept by the Regiſter; and a Co- 

thereof in Parchment is to be delivered to the Exccutor under the 
Ordinary s Seal; which Copy in Parchment ſo ſealed is called the 
Probate. But it is rather the Certificate of the Probate. [Sec the 
21 H. S. chap. 5.] One may Prove a Will before the Ordinary which 


contains Goods and! Lands; though formerly a Prohibition uſed to be i 2ventr. 207. 


Granted as to the Lands. If there is a Deviſe of Lands and Tene- 6 Rep. 23. 
ments of Frechold in the 'Teftament, It is proper alſo to Prove the 
Will by Witnefles in the Court of Chancery. The Probate of the 

Will with reſpe& to Goods and Chattels is Neceſſary ; for tho' as to 
Frechold Lands Deviſed, It is not at all material to Prove the Will 

before the Ordinary, Yet as to Goods and Chattels It is Neceſſary 


To Give the Exceutor Power to bring Actions, ® and to Confirm a1 Roll. Abr. 


the Acts which He did as Executor before Probate. If all the Goods 977: 


of the Deccaſed (under which ! „ corny n Specialties, as Bonds, ꝛ03. 


Statutes, Sc. (Quer e, Of a Leaſe for Years) be within the ſame »Byer 305. 
Dioceſs wherein the Teſtator liv'd and died, The Ex:cutor muſt * Noll Abr. 


prove it before the Biſhop of the Dioceſs, or his Commillary, or be- * 
fore the Archdeacon, or his Official, according as the Compoſition has 
been made with the Biſhop, or as Preſcription Directs. But ſome- 

| 5 4 . time 
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P 1 Cro. 718, 
719. 


11 Lev. 78. 


" 5 Rep. 73. 
9 Rep. 37. 


9 Rep. 31, 
40. 41. 
2 Inſt. 231. 


t Hob. 250. 
2 Ventr. 359. 


» Office of 
Executor. 


ch. 12. p. 179. 


1 Roll. Abr. 


927. 
Bacon s 


Elem. 81. 


x 4 Rep. 60. 
4 Rep. 60. 
5 Rep. 28, 29. 
Office of Ex- 
cutor, ch. 12. 


201, O. 


Contra. 


I Cro. 734, 


822. 


times the Executor hath been Driven to ſhew How an ꝰ Archdeacon 
c. hath Po ver to Prove a Will; whereas the Power of the Biſhon 
or his Commiſſary will be allow'd of Courſe. Debts without Spe- 
cialty are to be accounted Goods ia that Dioceſs where the Debtor 
lives. [Se Can. 92.] If all the Goods and Chattels lic in a Per 
liar Juriſdictipn, then the Will ought to be Proved before him that is 
Judge of the Peculiar. P If ſome Part of the Goods is in a Dioceſs, 
and Part in a Peculiar in the ſame Dioceſs, There muſt be Two ſe— 
veral Probates. (On.) But if the Goods arc within Ne Peculiars 
within the ſame 1 Dioceſs, then the Will muſt be Proved before the 
Archbiſhop of the Province. And ſo before the Archbiſhop, If there 
are Bona Notabilia, i. e. If the 'Teſtator had Goods and Chattels at 
the Time of his Death of the Value of Five Pounds, or more, lying 
in Another Dioceſs beſides that wherein he lived and died, [Sec the 
4 & 5 Ann. chop. 16. Concerning the Wages, Gc. due to Perſons 
for Work done in the King's Yard or Docks, &c. and ſee of the 
Prerozative Court, Book q. chap. 1.) In ſome Places r Lords of Ma- 
nor Have the Probate of all the Wills, of their 'T'enants within the 
Manor by Cuſtom Time out of Mind. Therefore It is to be obſer- 
ved, that if Probates of Wills or Letters of Adminiſtration are 
Denied in the King's Courts, and thereof an Iſſue joyned, It ſhall 
be tricd by a Jury, and not by Certificate of the Ordinary ; becauſe 
this Power of the Ordinary was not originally of Eceleſiaſticul Cog- 
nizance, 


By the 31 Ed. 3. chap. 4. Biſhops ſhall reſtrain their Officers from 

Taking Exceſſive Fees for Probates of Teſtaments, in pain to Have 
Them Inditted before the Fuſtices for Extortion. 
' By the 21 H. 8. chap. 5. The Fees for Probate of Teſtaments are 
Limited. And the Ordinary may Convene Executor To Prove the 
Teſtator' Will and to bring in an Inventory. [See 3 Inſt. 149, 150. 
4 Inſt. 336. And See the 22 & 23 Car. 2. chap. 23. For Fees upon the 
Probate of a Will of a Seaman or Soldier. And See izfra.] 

By the 23 H. 8. chap. 9. 4 Man is not to be Cited out of His Dio- 
ceſs, or Peculiar Juriſdiction, To Prove a Mill, or to take Letters 
of Adminiſtration, unleſs there are Bona Notabilia, &c. 4. It is tho 
Executor's Office and Duty to Pay Debts and Legacies, A * Bond 
or other Security for Payment is to be accounted Payment. All 
Debts muſt be paid before Legacies. In Payment of Debts this Or- 
der muſt be Obſerv'd. After the Charge of the Funeral, Inventory, 
Oppoſition by a Caveat and the Probate, the King is to be prefer d 
for His Debts due upon ® Record and Specialty. Then the Forfei- 
tures ſor not Burying in Woollen are to be Allow'd out of the Eſtate 
of the Deceaſed before any Statute, Judgment or other Debt or Duty 


* whatſoever. [See 30 Car. 2. chap. 3.] All Money due for Letters 


to the Poſt-Office ſhall be paid before any Debt due to a Private Per- 
ſon. [See 9 Ann. chap. 10. Afterwards Debts due to Private Perſons 


upon * Zudgments againſt the Teſtator in any Court of Record, with- 


out any Conſideration of Firſt or Laſt. | But ſee the 4 & 5 V. & M. 
chap. 20.] Yet then amongſt Judgments, He that firſt ſueth Execu- 
tion ſhall be prefer'd. But before Execution It is at the Election of 
the Executor to Pay whom He will firſt, Then J Statutes or Re- 
coznizances, Thoſe Forfeited before Thoſo that are for * 
2 ct 


Laws of England. 327 


” — 
— 1 th. — 8 „ 


Ch. 6. 


of Covenants, &c. not Broken, otherwiſe amongſt Statutes and Re- 
cognizances The Executor may give Precedences, à he pleaſes, be- 

fore Execution. Then Debts due for * Arrearages of Rent upon : Office of 
Leaſes, &c. in Writing (tho ſome ſay upon parol Leaſes too) be- oY 
cauſe It ſavours of the Realty in regard of the Profits reneived. For 2% f 


2 


210, 211. 


the Leſſor may Diſtrain and pay himſelf whether the Executor will 2 Ventr. 184. 


or no. Then Debts due upon “ Specialties, as Obligations, Bills Pe- Pico g, 
nal, or Single Bills ſeal'd without Penalty. Laſtly, Debts due upon 3 Lev. 26. 
Bills or Notes Unſcaled or Verbal Contracts; for there is no Diffe- Office of 
rence betwixt Notes and Shop-Books, Gc. Some prefer a Debt due 1 
for b Wages of Servants, that are within the Statute of Labourers. b 1Roll. Abr. 
before Debts due upon Shop-books. In ſuch an Action where the Te- 1 
- q : 9 Rep. 87, 88, 

ſtator might wage his Law, the Executor is not bound to Pay. 89, go. 
Therefore they are not chargeable in an Action of Debt; as They 
may be in an Action of the Caſe, where no Wager of Law is allow'd, 
except in Detinue. 

Note, That amongſt Debts that are of Equal Degree, The Exe- 
cutor may always Pay © himſelf firſt; but an Executor of his own e plowd. 343. 
Wrong cannot d Retain, as before- mention d. And Thoſe Creditors Office of Ex- 
that firſt Commence Their © Suit are to be paid firſt (O.) if not 25. 
Thoſe that firſt get Judgment and Execution againſt him. Thoſe 1 2 40 
Debts that are Due are to be paid before thoſe that are not Due, or * Vent. 189, 
before Thoſe whoſe Day of Payment is to Come. 5 

Yet (notwithſtanding what hath been ſaid Concerning the Com- chap. 16. 
mencement of Suit firſt, and 'Thoſe whoſe Day of Payment is to e Max. 
Come) Executors will ſometimes Confeſs Judgment Preſently to a 1 Roll. Abr. 
Friend for his Debt (for He is not bound to ſtand Suit) and Plead 926, 927. 
Dilatory Pleas to a Stranger's Debt, that his Friend may be firſt paid —_—_ 85. 
upon Execution. But if Judgment for a Hundred Pound is ſuffered 


to Stand to an Agreement, and the Plaintiff f Compounds for Sixty, $ Rep. 133. 


The Judgment for the whole Sum will not be Allow'd to keep off 5 Rep. 110. 


other Creditors, as before-mention'd. If no Suit is begun, The Exe- 

cutor may make a Voluntary Payment of the whole Debt to any 

one Debtor in Equal Degree, tho he hath no Aﬀets left to Pay unto 

another any Part of His Debt. Debts due to the 8 King otherwiſe « ogce of 
than by Matter of Record, as for Sale of Timber, Amerciaments in Executor, 
His Courts-Baron, (5c. are like the Debts due to a Subject. [But See 1 * * 
33 H. 8. chap. 39. ] The ſame Order throughout is to be obſerved by 92. . 
Executors of Executors. If the Executor pays in any other Order, 

He muſt pay the Debts of a Higher Degree out of His own Eſtate; 

if he Hath not Aſſets to pay all the Creditors, After all the Debts 

are paid in ſuch Order as directed, The Executor muſt pay h Lega- pr. & Stud 
cies. And herein the-Executor may prefer | Himſelf if any Legacy Dial. 2. 
is Given to Him, tho there is nothing left to Diſcharge the Other Le- 3 
gacies. Afterwards He may pay what Legacies he pleaſes firſt; tho? 9 Rep. 3. 
there is not Enough to fatisfy all the Legatees; or he may pay to contr. Bacon 


Each of the Legatees a Part of their Legacies in Proportion with the Plong. 245, 


Other Legatecs, if there is not Enough to pay Every One His whole Office of Ex- 
Legacy. * This is the faireſt Way. For it is not here as in the pay 4 
Caſe of Debts due from the Teſtator. The Executor may not know « 8 


the Number of the Debts; and therefore ſhall be Allow'd to pay 358, 360. 
Thoſe which come to His Knowledge firſt. But here the Legacies 


are 
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Book II. 


l . . 5 . . 
OPER | aro all known, as ſoon as the Will is open'd. But if there is a! Spe- 


5. 19.5. 3 5. Cifick Legacy, or any particular Thing given #72 Specie, as a Leaſe 
n Horſe, a Silver Cup, Cc. This hon by Delivered accordingly be- 
for: any other Legacy, if there are Aſſets. If there is enough to 
Pay all the Legacies, They muſt be all Paid. If one Binds Him- 
{elf and His Executors in an Obligation, (5c. to Perform a certain 
Thing, and in His Will Gives Divers Legacies and dies, leavin 
Goods only ſufficient to pay this Obligation when it is Forfeited, 'This 
„I Roll. Abr. Obligation ſhall be no Bar to the Legacies ; ® becauſe it is Uncertain 


__ 


928. whether It may Ever be Forfeited, The Executor therefore may 
„ Ventr, make a Delivery upon Condition (Sig.) n To Return the Legacy If 
358. the Obligation, &c. is Ever forfeited, and the Penalty Recovercd. If 


there is not enough to Pay Debts, or more above Debts, the Legatees 
muſt loſe their Legacies. [See of a Legacy infra.] 


By the 29 Car. 2. chap. 3. No Executor or Adminiſtrator ſhall be 

charged on a Special Promiſe to Anſwer Damages ont of His Own 

Eſtate, unleſs ſome Note thereof be in Writing, and Signed by the 

Party to be charged, or ſome other By Him Authorized. 5. The 

9 Rep. 39, Executor mult paſs his“ Account before the Ordinary concerning the 

$9. Goods and Chattels of the Teſtator. The Inventory ſhews what is 

His Charge, and the Account muſt be his Diſcharge for ſo much as 

he can prove to be laid out in the Payments for Funeral Charges, 

making the Inventory, Probate of the Will, Debts and Legacies. 'This 

Account will Diſcharge him of all Suits in the Spiritual Court, but 

will not Diſcharge him of Suits at Common Law. For there Each 
Particular muſt again be Proved. [See the 31 Ed. 3. chap. 11.] 


By the 1 Jac. 2. chap. 17. Executors muſt not be call'd to an Ac- 
count ex officio, &c. 

By the 4 & 5 Ann. chap. 16. An Action of Account lies againſt the 
Executor, or Adminiſirator of a Guardian, Bayliff, Receiver &c. And 
the Auditors ſhall examine the Parties upon Oath ; and ſhall be Al- 
low'd as the Court ſhall Fudge Reaſonable by the Party on whoſe Side 
the Balance ſhall be. 


o Office of If one maketh P Overſeers in His Will, They Have no Power to 
Executor, ch. Execute the Will, or to intermmeddle with the Goods. They may 
1. 5. 13, 14 Give Counſel and Advice; and If Executors will not be prevail'd on 
to Do Their Duty, the Overſeers may Complain of them in the Spi- 
ritual Court. | — | 
as Rep. 133. Laſtly, 4 If an Executor does Vaſte or Miſemploys the Eſtate of 
Terms of the the Deceaſed, or Sells the Goods of the Teſtator at an Under-value, 
Sende tho” by Submiſſion to Arbitrators, or does not obſerve the Law which 
Noy's Max. Directs Him in the Management thereof, By paying what ought not to 
104. be paid, or By not obſerving the Right Order of Payment, or Doth 
Once of any Thing By Negligence or Fraud againſt His Truſt, It is a Deoa- 
ch. 13. 5. 226, ſtapit, or Waſte ; and he ſhall be charged for ſo much upon the De- 
Pro or vaſtapit Return'd by the Sheriff De Boni Propriis, upon His own 
Executor. b. Goods, as if It were for His own Proper Debt. © Where there are 
13 23% . many Executors, The Fraud or Negligence of One ſhall not be 
1 Roll Abr. charge - 
929, 930. 1 
Bacon's | 
Elem, 81, 82. 


C 
land. 


— r 


Ch. 6. Laws of Ei 


chargeable upon the Reſt. If the Waſting Executor Dies, ſ His * Office of 


2007 I _ Executor, 
Executors or Adminiſtrators are Chargeable: [See the 4 & 5 V M. 5, 13. 232 


chap. 24. Concerning Executors or Adminiſtrators of Executors who contra, 


ſhall Waſte the Goods of the Teſtator or Inteſtate prout ſupra] But * Roll. Abr. 


20. 


It is not ſo with Adminiſtrators; For they have but one Authority, 
which muſt be Executed by all join'd together. 


4. Of Legacies. 


t A Legacy is a Particular Bequeſt or Gift of Goods and Chat- Terms of 


tels to One or More by "Teſtament. In ſome Caſes a Bequeſt of — ” 

Lands, &*c. may be call'd a Legacy. Some are incapable of 'Ta- . 

king by Legacy. [See the 3 Fac. 1. chap. 5. 13 V. 3. chap. 6. 

1 Georg: chap. 13. 5 Georg. chap. 27.] He To whom the Legacy 

is Given is called the Legatce or Legatary. u There is a Difference *Noy's Max. 

where the Property of the Thing is Given, and when the Uſe of it 3% 99» 100. 

only is Given, For a Man may give the Uſe of his Plate, Gc. to 

One for Life, Remainder to another. But if the Plate was given 

for Life or for an Hour, A Remainder to another would be Void, 

and the Legatee may Diſpoſe of it. But if he does not diſpoſe of it 

He in Remainder ſhall have it. (O.) [Scc of an ſtate in Remain- 

de y, chap. Is Ante. | | 
Legacies are not recoverable at Common Law, but in Chancer 

or the Spiritual Court. But if an Exccutor Promiſes that in Conſi- 

doration of Forbezrance to ſue for his Legacy, he will pay the Lega- 

cy at ſuch a Time, by Vertue of that Promiſe it becomes a Debt, 

and may be recovered at Common Law; 'Fhe Common Law ta- 

keth Notice of the Aſent of the Executor to the Legacy, and doth 

give Him Time to conſider of the Value of the Goods, and State of 

the Debts, that He may ſafely pay a Legacy without Danger to His 

own Goods, as a Waſter. Therefore the * Aſſent or Agreement of * Perk. 550. 

the Exccutor is firſt to be obtained before any Legacy can be taken. 72 Rep. 49. 

Until then, The Legatee may not meddle with the Legacy, becauſe 4-5, Abs: 

(I ſay) the Executor is to pay Debts before Legacies: And this is 618. 

the Reaſon why no Property can be Transferr d to the Legatee with- Hon g, 

out the Conſent of the Executor. Nay, a Specei fick Legacy or ſotne LEP 

particular Thing given in Specte, as a piece of Plate, (5c. cannot be 

Taken without his Aſſent. For clſe by ſuch Legacies the Teſtator 

might give All his Goods away to Defraud his Creditors. Y Where s Rep. 95; 

a Leaſe for Years is Deviſed, His Aſſent is Neceſſary. And where a 96: Re 

Leaſe for Years is Bequeath'd to one for Life, or ſo many Years as 1 Int. Ree 

One ſhall Live, the Remainder over, The Aſſent to the firſt Eſtate Bacon“ 


ſhall be Effectual to Him in Remainder. If the Legacy is given to . 


the * Executor himſelf, It ſhall come to him as Executor, except : 1 N . 


He chooſe to Take it as Legatee. For the Law Gives Him His E- 
lection. When There are many Exccutors, The Aſſent of One is 
Sufficient to Transfer the Property to the Legatee; and 2 One Execu- 
tor may take His Legacy without the Aſſent of his Co-Exccntors ; 
tor Oze may Releaſe, &c. And if there is not Sufficient To pay 
Debts, He only that Aſſented ſhall Anſwer of His own proper Goods. 
An Executor may Aſſent Before and After Probate. An b Infant » 5 Rep. 29. 

Un Exe- 1 Cro. 719. 


2 Perk, 572. 
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Executor before Seventeen Years of Age, or Feme-Covert, cannot 
Bind Themſelves by ther Aſſent. But the Husband's Aſſent is ſuf 
ficient where His Wife is Executrix. An Adminiſtrator Daraute We 
pore tate of an Executor cannot Aſſent to a Legacy ( 07.) 

It an Executor will not Aſſent, He may be compelled in a Court 
of Equity or the Court-Chriſtian to pay the Legacy. 

e Plowd.5z43, There may be an Aſſent © Implicd as well as Expreſs. For if a 
56 * Horſe is Bequeath'd, and one offers to Buy Him of the Executor 
p. *** Himſelf, and he Directs Him to Go to the Legatee to Buy Him, or 
if the Executor Himſelf offers the Legatece Money for Him, Ge. 
This is an implied Aſſent, and Sufficient. And if the Exccutor doth 
once Declare His Aſſent, to the Legacy, The Legatce may take it, 
tho the Exccutor Revokes his Aſſent afterwards, For by the Af 
{ent the Property was veſted in the Legatee. The Aſſent of the Exc- 
41ſt. 111. a. cutor is not needful in a Deviſe of d Lands by one ſeized in Fee- 
imple, if He Deviſeth the ſame in Fee, in Tail, for Life or Years, as 
Hath been ſaid. 

For the Recovery of a Debt or ſuch like Thing in Aion, Given 
by way of Legacy, it is the Beſt way to make the Legatee Exccu- 
tor as to that Debt, &c. Otherwiſe He muſt Have a Letter of At- 

e 1 ventr. 39. torncy to ſuc in the Exccutor's Name. Note, That one cannot Re- 
leaſe a © Debt or Duty by His Will. 

10 Rep. 31. If a Legatce dies before the Teſtator, the Legacy is loſt. But If 

2 Ventr. 342, the Teſtator dies, and there is a f Tine Limited for Payment of the 

EY Legacy, and the Legatee dies before that Day, His Executor ſhall 
Have the Legacy; for the Legatee had a Preſent Intereſt, tho' the 
Time of the Payment was futuro. Otherwiſe, If a Legacy is Be- 
queath'd to one At ſuch a Time, and He dies before that Time; for 
then the Legacy is Loſt, 

When a Wite is made Executrix, with Legacies to the Children, 

3 2 Ventr. and She Marries again; at the Inſtigation of the Husband, She fre- 
333. quently will endeavour to Diſcount 8 Maintenance and Education. 
But this was not Suffered in the Chancery fo as to diminiſh the Prin- 
cipal Sum. For the Mother ought to maintain Her Children. Yet 
a Sum of Money paid for the Binding out a Child to be an Appren- 

tice was allow'd to be Diſcounted. 

5. A Teſtament is Void, 1. Where the Perſon was Incapable to 
make a Teſtament for want of Diſcretion; for want of Liberty, as 
Women-Covert.; for that one is a Criminal, as Traytor or Felon ; or 
By Reaſon of ſome Legal Impediments, as an Alien Enemy, Ge. 

8 Rep. 82. 2. By making of a Later Teſtament ; tho the firſt was made irrevo- 
cably; h for a Teſtament is of its own Nature Revocable. 3. By Can- 
celliug that which was made. {See 29 Car. 2. chap. 3. and ſee Mo 
may make a Teſtament, Arte.) 


By the 9 & 10 W. 3. chap. 4. No Seaman's Mill contained in the 
ſame Inſtrument with a Letter of Attorney ſhall be Good in Law. 


It remains that I ſhew How Goods and Chattels may be Acquired 


i Terms of —_ ; 
the Law, v. by Adminiſtr Mo. 
Adminiſtra- : . RD | | 
tion. VI. i Adminiſtration is the Management (committed By the Ordi- 


Inf: 297 vs vr | 
By A nary in Writing under Seal, for It cannot be Granted by word of Mouth) 


ſtration. 3 


» 


——_— _ 


Ch. 6. Laws of England. 8 


of the Goods and Chattels of One that dicth Inteſtate, by making 
no Will at all, or by not appointing any Executor in His Will, or 
where the Executor Refuſeth to prove the Will. It relates to the 
Time of the Inteſtate's Death. He or She to whom the Manage- 
ment is Committed is call'd the Admiuiſtrator or Adminiſtatrix. 
They have but an k Authority, becauſe they have nothing to their 
own Uſe. [But See the 31 Eu. 3. chap. 11. infra. 

Concerning Adminiſtrations it may be enquired, 1. By Vom an 
Adminiſtration is to be Granted. 2. To hom it ought to be Grant- 
ed. 3. What is the Intereſt of an Adminiſtrator. 4. His Power. 
5. His Duty. 6. How an Adminiſtration may be Reooked. 

1. An Adminiſtration is to be Granted by the Biſhop of the Dio- 
ceſs, or Archdeacon, or Judge of the Peculiar Juriſdiction, where the 
Party, whoſe Goods are to be adminiſtred, lived at the Time of 
His Death. But a Judge of a Peculiar ought to ! ſhew in His Grant 
how He hath Power to grant it. . Regularly He that ſhall have 
the Probate of a Will ſhall have the Grant of the Adminiſtration 
when the Party dieth Inteſtate, or without Will. And if there are 
Bona Notabilia, the Adminiſtration muſt be granted there where 
the Probate of a Will in ſuch a Caſe is to be granted, (oiz.) By the 
Archbiſhop of the Province. So that what hath been ſaid before 
concerning the Right of Granting Probates of Teſtaments or Wills, 
the ſame may be ſaid concerning the Right of granting Admini- 
ſtrations. The Law is the ſame in both Caſes as to Bona Notabilia. 


[See Of the Office and Duty of an Executor, ante, and of the Prero- 


gative Court, Book 4. chap. 1.) In the Time of the Vacation of a 
Biſhoprick, the Guardian of the Spiritualties may grant the Admi- 


niſtration. [Sce'the 43 Elia. chap. 8. An Act againſt Fraudulent Ad- 
miniſtrations of Inteſtates Goods. | 


2. An Adminiſtration muſt be granted To ſuch Perſon as the Law 
directs; ſo that the Ordinary, Gc. cannot Refuſe to grant Admini- 


ſtration, where a proper Perſon applies to Him; nor can He m Re- *9 Rep. 40. 


voke it where it 1s legally Granted. But it may be granted upon 
Condition. It may be Granted to an Alien, and He may have Ad- 


miniſtration of Leaſes as well as of Perſonal Things, becauſe He hath 
them in another's Right, and not to his own Uſe. 


By the 31 Ed. 3. chap. 11. Jhere One dieth Inteflate (with a Mill 
' where no Executor is named, or where the Executor refuſeth, as well 

as when He dieth without Mill) The Ordinaries ſhall depute the 
next and moſt Lawful Friends of the Iuteſtate to adminiſter His 


Goode; which Deputies ſhall have an Action to demand and Reco- 
ver the Debts due to the Inteſtate in the King's Courts, to enable 


them to adminiſter, &c. and ſhall anſwer alſo in the King Courts 
to Others, To whom the ſaid Tnteſtate was Bounden, in the ſame 
Manner as Execators ſhall anſwer ; and ſhall be accountable to Or- 
dinaries as Executors are in Caſe of a Teſtament. 


This Act gave Power to Ordinaries to grant Adminiſtrations ; 
which They could not do before. For ? Originally the King uſed 
by his Officers to ſeize the Goods of Inteſtates to pay their Debts, 
and for Advancement of their Wives and Children, or next of Blood, 
where there was no Wife or Child. And afterwards this Truſt was 


Uu 2 Com- 


k 3 Rep. 135. 


| 1 Cro. 791. 
2 Cro. 556. 


n 6 Rep. 19. 
1 Cro. 683. 


9 Rep. 38, 
397 49, 41. 


2 Inſt. 398. 
contra. 
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Committed to the Ordinaries. But no Power was given to Ordina- 
ries to Sell or Diſpoſe ot the Goods either to his own Uſe. or the 
Uſe of any other, tho'the Goods were in Danger of Periſhing ; but 
only to the Uſe of the Deccaſed, as to pay his Debts, &c. [See 
Ileft. 2. chap. 19. and the Expoſition thereof 2 Iuſt. 397, 398.] Nei- 
ther could the Ordinaries bring Actions for Recovery of the Debts or 
the Inteſtate; tho' an Action lay againſt them at Common Law. or 
their Committees, by the Name of Exccutors, if they intermeddled 
23 Rep. 135. With the Goods, and would not pay the Debts. p After Poſſeſſion of 
z laſt. 398. the Goods they might have an Action of Treſpaſs for carrying them 
b 9 Rep. 38, Away; or before Poſleſſion ſue for them in the Spiritual Court. 4 But 
39, 40, 41- now by this Statute of the 31 Ed. 3. there are Six Alterations 
: Int. 398. made; Three as to the Ordinaries, and Three as to the Jdmini- 
ſtrators. As to the Ordinary. 1. 'The Ordinary is Compelled to 
grant Adminiſtration. 2. He muſt grant it to the next of Kin, not 
attainted of "Treaſon or Felony, (5c. for they muſt be the next Larco- 
Jul Friends. 3. The Ordinary may appoint theAdminiſtrators. Un- 
der the Word Ordinary, Commillaries, Archdeacons, Officials, and 
other Eccleſiaſtical Judges are comprehended for this Purpoſe with- 
in the Meaning of the Act. As to Jdminiftrators. 1. The Admini- 
ſtrators have by this Act a greater Intereſt in the Goods, Gc. than the 
Ordinary ever had; nay, as abſolute Property in the Goods and 
Chattels as Executors have. 2. Adminiſtrators ſhall Recover the 
Debts, and have all Actions as Executors may have. 3. Admini- 
ſtrators ſhall anſwer to Actions in the ſame Manner, as Exccutors, 
and be accountable to the Ordinaries. 


By the 21 H. 8. chap. 5. In Caſe any Perſon dies Iuteſtate, or the 
Exccrtor. Refuſes to Prove the Teſtament, the Qrdinaries ſhall Grant 
Adminiſtration of the Goods of the Perſon Deceaſed to the IPidow of 

\ the (ame Peribu Deceaſed, or to the. next of Kin, or to Both, as the 
Ordinary ſhall think fit; taking Surety for the true Adminiſtration 
thereof. And in Caſe where divers Perſons Claim the Adminiſtra- 
tiom as next of Kin, which be in equal Degree of Kindred to the 
Perſon Deceaſed, The Ordinary hath Election to accept any One or 
More making Requeſt, or where but One or More of them, and not 

, All, beins in equal Degree, make Requeſt, The Ordinary may ad- 
mit the Widow, and Him or Them ty making Requeſt, or any One 
of Them, at His Pleaſure. 


As to the Miſe or JVidow this Act hath altered the 31 Ed. 3. 
chap. 11. And as to the next of Kin, where an Executor refuſes to 
prove the Teſtament, 'The Statute ſuppoſes that ſuch an Inteſtate's 
Intent was to prefer the Kin. But if He makes a Reſiduary Legatee, 
That Prefumption is taken away. In that Cafe the Reſiduary Lega- 
tee ſhall have the Adminiſtration, who is to have what remains at- 

© Hob. 255. ter Debts and Legacies are paid. An Adminiſtration Durante Mi- 
1 Ventr. 219. e Aftate of an Executor is not within the Statute, or of Neceſſity 
6 wks granted to the Widow of the 'Teſtator, nor Adminiſtration 
Pendente lite. | See infra.] So that now the Law is ſettled thus as 
to Adminiſtration upon the Goods of Inteſtates. It muſt be granted 
1. To the Huthand of the Wife's Goods and Chattels, as of a Leafe 


1 for Years. 2. To the Nie of the Husband's Goods and Chat- 


© Raym: 93. tels. t But an Adiuiniſtration may be granted to the . 
| ore 


Shower's _ 
Rep. 351. 3 


— — — 
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fore the Widow; and a * Reſiduary Legatce ought to be preferr'd * 1 Ventr. | 35 
before the Widow in an Adminiſtration cm Teftamento aumnexo. 88 218, $ 
If there is no Husband or Wife Living, then, 3. To the Children, * 1. 7 
Sons or Daughters. 4. If Children dic firſt, To the Father, or Mo 3 Rep. 30. ol U "q 
ther, if the Father is dead. And if no Father or Mother, then 1 
5. To a Brother or Sifter of the whole Blood. 6. To Brother or Siſter 15 
of the Y Half Blood; for they are all next of Kin in equal Degree. stylc's 74, 
And if none of the Half Blood, then 7. to the next of Kin, Uncle, 75, 102. 
Annt or Couſin. And if none of theſe deſire the Adminiſtration, 1 
then 8. 2 To a Creditor. For want of all theſe, 9. To any other: Bacon“ — 
Perſon or Perſons, at the Diſcretion of the Ordinary. Or the Or- Elem. 80. | 
dinary may Ex Officio grant to a Stranger Letters à 4d Colligendunm : Dyer 256. 14 
Bona Defnudti, or to gather up the Goods of the Deceaſed. Or the 8 Rep. 135. | 
Ordinary may take them into his own Hands, to pay the Debts of : OS . it 
the Deceaſed in ſuch Order as an Executor or Adminiſtrator ought 918. 1 
to pay them. But He, or the Stranger who hath Letters ad Colli- WWentr. 350. 
gendum, cannot Sell them, without making themſelves Executors of 
their own Wrong. The Ordinary hath only an Authority, and no 
ſuch Power himſelf; and therefore he cannot give that Power to a- 
ny other. Adminiſtrators (as hath been ſhewn) derive their Power 
only from Statute. 1 
If one hath made a Will, and after the Death of the Teſtator the 1 
Executor does prove it, and then b dies Inteſtate, the Ordinary muſt 2 Roll. 
grant the Adminiſtration of the Goods of the Teſtator ( Not ad mini: 
ſtred by the Executor) to ſome other Perſon. This is call'd an Ad- 
miniſtration De Boni nom, Oc. (big.) Non Adminiftratis. [See the 
17 Car. 2. chap. 8. Where an Adminiſtrator de honig non, &c. may 
ſue out a Sire facias on a Judgment after a Verdict recovered by an 
Executor or Adminiſtrator. ] 
Where an Executor Re/#ſes to prove a Teſtament, Adminiſtration 
mult be granted cm Teſtamento annexo, or with the Mill annexed 
to the Adminiſtration, to the next of Kin, &c. 
Where an Infant is made Executor, Adminiſtration muſt be grant- 
ed cum Teftamento annexo to his Guardian, or next Friend, D- 
rante Minore /Etate. But the Adminiſtration ceaſes when the Infant 
is © Seventeen Years of Age. And if an Infant Executrix before Se- 5 Rep. 29. 
ventcen Years of Age taketh Husband of full Age, the Adminiſtra- TP * 
tion preſently ceaſet | | | a 
If an Infant is Entituled to an Adminiſtration of the Goods of an 
Tnteftate Adminiſtration ſhall be granted to another Durante Mi- 
ore /Etate, till He is of full Age, 7. e. One and Twenty. Becauſe a 
Minor cannot enter into a Bond with Sureties to adminiſter faith- 
fully as required by the 22 & 23 Car. 2. chap. 10. Before that 
Statute the Adminiſtration ceaſed at Seventeen Years of Age. An 
Adminiſtrator Durante Minore Atate may bring Actions; but He 
cannot ſell my of the Goods of the Deceaſed; unleſs it be upon 
Neceſſity, as for the Payment of Debts, Gc. or for fear the Goods 
ſhould periſh. He cannot let a Leaſe, if the Grant of the Admi- 
niſtration is Special, as ad ops conmodim & utilitatem FExecatoris 
Darante Minore atate, & non aliter, &c. But if the Grant of the 4 Noy:Max. 
Adminiſtration is general without fuch Reſtraint, Such an Admini- . | 
ſtrator may Let Leaſes, c. But methinks this is a nice Diſtinction ; Ln 382 
and ſurely in the firſt Cafe He might Let Leaſes d during the Time 1 Cro. 718, 
that He is Adminiſtrator, [ Onere.] OF: 
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e 2 Inſt. 398. 


1 Roll. Abr. 


919. 
! 5 Rep. 82. 


5 2Roll.Abr. 
922. 


b 8 Rep. 136. 
1 Roll. Abr. 
920. 


ſupra.] ; 2 


An Adminiſtration may be granted by the Ordinary Durante Ab- 


ſeutia extra Regnum, om Pendente Lite; and it is as good as an Ad- 


miniſtration Duraute Minore Atate. 


By the 21 H. 8. chap. 5. The Fees for Letters of Adminiſtration 
arc Settled, with a Penalty for Extortion. (But there is no Proviſi- 
on in the Act in Caſe the Goods of an Inteſtate amount to F orty 
Pounds and Upwards.) Nothing is to be taken, if the Goods are 710t 
above the Valne of Five Pounds. | See 3 Inſt. 148, 149, 150.] 

By the. 2 & 23 Car, 2, chap. 23. No more ſhall be demanded p- 
on the Adminiſtration of the Goods of Seamen and Soldiers than Fioge 


Shillings (except the Eſtate is of the Value of Twenty Ponds or 


More) upon Penalty of Ten Poumds. 

By the 9 & 10 W. 3. chap. 41. For Adminiſtration Granted to the 
Wie or Children of any Seaman, Dying in Pay of His Majeſty's 
Navy, uo more ſhall be taken than one Shilling fer the Sesl, Mit 
or Suing forth of the ſame (unleſs the Seaman's Goods and Chattels 


amount to Twenty Pounds (upon Penalty of Ten Pounds to the Par- 
ty Grieved. E 


3. An Adminiſtrator by Virtue of His Adminiſtration hath Intereſt 
in all the Chattels Real and Perſonal of the Inteſtate, and in all the 
Goods and Chattels, either in Poſſeſſion or Action, in like manner as 


an Executor in the Goods of the 'Teſtator deceaſed. And all theſe. 


Goods and Chattels which belong'd to the Intcſtate at the Time of 
His Death, and which come to the Hands of the Adminiſtrator, ſhall 
be Aſſets, or ſufficient Goods and Chattels, to make him charge- 
able to the Creditors, as Executors are to Creditors and Legatees. 
e Before They come to his Hands he is not chargeable. 

Note, That by Cuſtom of the City of London f if a Contract is 
made by a Citizen of London to pay Money to another Citizen, and 
He who ought to pay dieth Inteſtate, the Adminiſtrator ſhall be 
bound to pay it, as if it were by Obligation. | 

But tho' an Executor ſhall have all the Reſidue or Surpluſage of 
the Goods and Chattels after Debts and Legacies paid by Vertue of 
His Executorſhip ; it is otherwiſe in Caſe of an Adminiſtration. For 
an Adminiſtrator can take no Advantage by his Adminiſtration, (un 
leſs s by paying his own Debt firſt, if it is equal in Degree with 
Others, or by taking the Goods and Chattels, as they are Appraiſed) 
becauſe the Surpluſage muſt be Diſtributed amongſt the next of Kin, 
if there are any Kin according to the Statute of the 22 & 23 Car. 2. 
chap. 10. hereafter to be mention d. If a h Debtor takes Admini- 
ſtration of the Goods and Chattels of his Creditor, this ſhall not 


| diſcharge the Debtor ; but his Debt ſhall be Aſſets; becauſe the In- 


teſtate did no Act to Free Him from the Debt. Whereas by making 
a Debtor Executor, the 'Teſtator doth thereby Releaſe the Debt. 
When an Adminiſtrator, (as well as an Exccutor) hath paid Funeral 


Charges, Debts, Gc. with his own Money, He may Retain ſo much 


of the Goods of the Inteſtate in kind according to the Value, and 


ſhall have Property in Them. For by ſuch Payment the Property 


is altered from the Inteſtate to the Adminiſtrator. [See Of an 
Executor and of the Intereſt of an Executor, and what are Aſets, 


+. 
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i If an Executor Hath not Proved the Will of the "Teſtator and 2 Roll. Abe. 
Dies, His Executor is not Executor of the fi: Teſtament. Put Ad- 97. 
miniſtration muſt be Granted with the Will anncy2d. But where an 
Exccutor has Proved the Will and dies, making an Exccutor, the 
S-cond Executor may be Fxecutor to the firſt Teſtator. Yet if an 
k Adminiſtrator dies Inteſtate, or makes an Executor, his Adminiſtra- 
tor or Executor ſhall not be Adminiſtrator or Exccutor to the Firſt 
jnteſtate or Teſtator; but the Ordinary is to Grant a new Admini- * 
ration, or an Adminiſtration De Bonis non, Gc. of the Goods of | kt! 
the Firſt Inteſtate or Teſtator. Therefore where an Adi: iniftrator 
hath Judgment and Dieth, His Executor cannot ſue Execution of 
that Judgment. For None ſhall Have Execution of the Judgment 
but he who ſhall be Subject to the Payment of the Debts of the 
Firſt Inteſtate, to which the Exccutors of the Adminiitrator arc not 
Subject. by "ye 

4. As to the Power of an Adminiſtrator, | 1 

An Adminiſtrator can do nothing till an Adminiſtration is Grant- 
ed to Him; whereas an Executor hath His Power from the Will, 
and may Act in many Cates Before Probate. But every Intermeddling 
with the Goods of the Deceaſed ſhall not make one Adminiſtrator, or 
Executor, of his own Wrong, as before obſerved concerning Executors. 


* 


after the Adminiſtration is Granted, the 1 Power of an Adminiſtrator Mas '' 
is almoſt Equal with that of an Executor. Yet if there are Many Ad- 3 
miniſtrators, One of Them cannot ſell Goods, Releaſe Debts, Gc. Bacon's 

| he ot! but th ſt all join, becauſe T Elem. 8. 
without the other, but they mult all join, becaule They have but 
One Authority. See the 30 Car. 2. chap. 7. 4 & 5 M. & M. chap. 24. we 
and of an Executor of His Own Irons ; and of the Power of an Ex- bu 
ecutor, ſupra. | 


5. The Office and Duty of an Adminiſtrator is the ſame with that 


2 —— 


Laws of England. 337 


k 5 Rep. 9. 


of an Executor as to the Burial of the Deceaſed and Payment of "ny 
Funeral Charges, the making of an Inventory of His Goods and $8 
Chattels, the Payment of Debts and the paſſing of an Accoumt. And 4 
as an Executor is to take a Probate of the Will, ſo the Adminiſtrator 1 
muſt apply to the Ordinary for Letters of Adminiſtration, and muſt | | g 
take them out from the Ordinary as an Executor ought to do for the { 14 
Probate of the Will, and with Regard to Bona Notabilia, [Sce Of . | | 
the Ogice and Duty of an Executor, ſupra.) But there is ſomething . 6 | 
more to be done by an Adminiſtrator. For, | 1 8.0 

ip 

'1 þ 


y the 22 & 23 Car. 2, chap. 10. All Ordizaries and Eccleſiaſti cal it 
Judges (upon Granting Adminiſtrations) muſt take Bond of the Ad- 1 
miniſtrator with Two or More Sureties [C; Of an Adminiſtrator C Win 
Teftamento Annexo, and ſee the 21 H. S. c. 5.] with Condition, That +) bi 
The Adminiſtrator all make a True and Perfect Inventory of all 1 
the Goods and Chattels of the deceaſed, and Exhibit it into the Ne- tal 
gifiry of the Ordinary's Court by ſuch a Day and To Adminiſter ac- 
cording t0 LazÞ, aud to make a True and Fauſt Account thereof, and 
to make Diltribution of the Surpluſage as Followeth (viz.) One Third 
zo the Mae of the Inteſtate ; the Reſidue amons ſt His Children, and 
Juch as legally Repreſent them, if any of them are Dead; Except x 
ſuch Children (220t Heirs at Law) who had any Eftate by Settlement { 
of the Inteſtate in His Lifetime, Equal to the other Shares, If Their q 

Shares 
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Shares are not Equal to the other Shares, Thoſe Children ſhall now 
Have ſo much of the Surpluſage as ſhall make the Hſtate of All to be 
Equal. But the Heir at Law ſhall Have an Fqual Share in the 
Diſtribution with the other Children without any Conſideration of 
* He Hath of Land by Deſcent, or otherwiſe, from the In- 
teſtate. 

If There are no Children, nor T.egal Repreſentatives of them One 
Half of the Inteſtate's Goods and Chattels ſhall go to the Mie; the 
Reſidue Equally to the next of Kindred to the Inteſtate in Equal Te- 
gree, and Thoſe that Repreſent them. If There is no Wife, All ſhall 
be Diſtributed among ft the Children, If no Child; All ſhall be Diftri- 
buted among the next of Kin to the Inteſtate in Equal Degree and 
their Repreſentatives. [ But ſee the 1 Fac. 2. chap. 17. poſt.] 

No Repreſentative ſhall be Admitted Among ft Collaterals After Bro- 
thers and Siſters Children. 


Security muſt be Given By 'Thoſe, To whom ſuch Diſtribution 
ſhall be made, to Refund to the Adminiſtrator, in caſe Debts after- 


wards appear. | 
m 1 Vent. Note, That it is agreed for Law, That the m Ha, Blood ſhall 


af Re 5 have a Share upon a Diſtribution Equally with the whole 
Shower's Ca- Blood. 


ſes 108. 


22 By the 29 Car. 2. chap. 3. The Ad of the 22 & 23 Car. 2. chap. 10. 
ſhall not Extend to the Eſtates of Feme-Coverts that Die Inteſtate, 
but that their Husbands ſhall Have Adminiſtration of their Perſonal 
Eſtates, as before the making of the At. And the Husbands are not 
compellable to make Diſtribution of Their Perſonal Eſtates. 

An Eſtate pur auter vie (for the Life of Another) ſhall go to the Ex- 
ecutors or Adminiſtrators of the Party that Had the Eſtate, and be 
Aſſets in their Hands, If no Deviſe be thereof made, or uo Special Oc- 
cupant thereof. [See Of Deviſe, chap. 3. ante. :2/. 


„ Hoy a1 By the 1 Jac. 2. Chap, 17. No Adminiſtrator ſhall be cited to Render 
e ebe, ale, an Account of the Perſonal Eftate of the Inteſtate (otherwiſe than By 
WO ILL 4 0 nk Inventory) unleſs It be at the Inſtance of ſome Perſon in Behalf of a 
Wor a 41+». Minor, or of One Having a Demand out of ſuch Perſonal Eſtate as 
Creditor or next of Kin. | 

If, After the Death of the Father, Any of his Children ſhall die 
inteſtate without Wife or Children in the Life of the Mother Every 
Brother and Siſter and the Repreſentatives of them ſhall have an E- 
qual Share with the Mother. | 

Such part of any Inteſtate's Eſtate within the City of London or 
Province of York, as Any Adminiſtrator Hath by Vertue only of being 
Adminiſtrator, ſhall be Subjef4 to Diſtribution as in other Caſes, and 
the Cuſtom Obſerved therein ſhall not be Subject to Extend to it. | See 


Danvers's Abr. Tit. Cuſtoms of London, 311, 313.] 
3 . 6. An 


A. 
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6. An Adminiſtration may be Revoked by the Ordinary upon Coo 
Cauſe; and then if the Adminiſtrator afterwards intermeddies with 
the Eſtate, He may be charg'd as Executor of his own Wrong. But 
the Ordinary cannot Revoke an Adminiſtration legally Granted at 
His Pleaſure. If an Citation is Granted to thg next of Kin againſt 
an Adminiſtrator (a Stranger) to ſhew. Cauſe why His Adminiſtration 
ſhould not be Revoked, and it is Reyoked accordingly by Sentence, 
Yet all Acts of the Adminiſtrator done lawfully and Bond Fide, as 
Adminiſtrator, During His Adminiſtration, (as Selling Goods, Paying 
Debts, Receiving Debts and Giving Releaſes, &c. even Depending 
the Suit for Revocation bf His Adminiſtration) are Good till the Ad- 
miniſtration is Revoked ; and ſhall bind the ſucceeding Adminiſtrator. 
For the Adminiſtration was only Voidable, not Void, But if there 
is any Fraud, a Creditor may have Relief upon the Statute of the 
13 Eliz. chap. 5. tho it remains Good againſt the Second Admini- 
ſtrator. Otherwiſe it is when there is an Appeal from the Grant of 
the Adminiſtration to One! For the Appcal doth ſuſpend the former 
Decree ; which is different from the Caſe of a Citation to ſhew Cauſe 
why the Adminiſtration ſhould not be Revok'd. So it is when the 
Firſt Adminiſtration is merely Void; as when an Adminiſtration is 
Granted by the Biſhop of the Dioceſs, Gc. where there is an Admi- 
niſtration already Granted by the Prerogative Court, whether by 
Right or Wrong. For tho' the Adminiſtration is afterwards Revo- 
ked, It ſhall not make the other Adminiſtration of more Effect than 
it was at the Time it was Granted. So that after it is Revoked, a 
New Adminiſtration muſt be Granted by the inferior Ordinary. But 
if the inferior Ordinary had firſt of all granted the Adminittration, 
and the Metropolitan in His Prerogative Court afterwards Grants 
Adminiſtration where He ought not, and it is Revoked; all Acts by 
the firſt Adminiſtrator are Valid from the Beginning. 

If an Adminiſtration is Granted, and afterwards a Will is produced 
and Proved, The Adminiſtration is to be Revoked, and all the Acts, 
which the Adminiſtrator hath done, are Void. P But if the Execu- 
tor was cited to prove the Will, and He did not appear, or if He 
conceals the Will, and thereupon the Ordinary Grants Adminiſtra- 


* 6 Rep. 12, 
19. 

8 Rep. 135, 
8 Rev. 135. 
i Cro. 459, 
460. 

1 Venir. 219. 


0 
Nep. 35 
8 Rep. 35: 


1 Rll. 
Abr. 907. 


tion to another; and then the Executor comes in afterwards and 


Proves the Will; all Acts done by the Adminiſtrator are Good, and 
ſhall bind the Executor. Letters of Adminiſtration Obtained By 
Fraud are Void; and ſhall not Repeal a Former Adminiſtration. 
Lone 1 43 Elis. chap. 8. and of the Prerogative Court, Book 4. 
chap. 1. | | waſtes Gn | 

See the 29 Car. 2. chap. 3. 30 Car. 2. chap. 7. 465 V. & MM. 
chap. 24. which are mentioned under Executor. 
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How Eſtates in Goods and Chattels Perſonal 
Forfeited or Loft 


may be 


How Eſtates re” ; 

22 OO Ds and Chattels Perſonal may be Forfeited or Loft b 
IE G Treaſon, Felony, Flight for Pelons, tho' One is not Ole? 
rd vox HY By being put in the Exigent, tho He is not Guilty; By Sale in Mar- 
feired or ket Overt; By Deodand, Treaſure-Trove, Vai, Stray and Wreck. 
_ -.. theſe I have ſpoken particularly in another Place. [See Of For- 


Elem. 51,18, Feiture, Book . chap. 5. poſt, and of Franchiſes, Book 2. chap. 2. 


Ante.) By Bankrupcy, [See chap. 4. Ante.| By Aſſaulting or Chal- 
lenging « ng to fight for Money won at Play, &c. [See 9 Aun. 
chap. 14. 

Thus far of Eftates in Lands, Tenements and Hereditaments 
and of Eftates in Goods and Chattels Perſonal; being the ſcond Ob- 
jelt, and the moſt difficult Part, of the Laws of England. 


The End of the Second Book. 
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BOOK III. 


Of Crimes and Mi ſdemeanors; or of 
the P/-as of the Crows. 


CHAP. I. 


Of Capital Crimes or Offences, (wviz.) High-Treaſon, 
Petit-Treaſon and Felony. And therein of Private 
Felonies, which are committed - 90s the Life, Bo- 


dy, Goods or Habitation of the Subject, Ec. 


Miſdemeanors, or the Pleas of the Crown. 
Some Offences are by the Common Law ; but moſt of 

Them are made ſo by AN, of Parliament. Theſe are Ne- 
ceſlary to be known, becauſe They concern the Safety of the King; 
hs Quiet of the Commonwealth ; the Life, Liberty and Eſtate of 
the Subject. 
The Order that I ſhall obſerve in Treating of Crimes and Miſde- 
meanors ſhall be Thus. I ſhall ſpeak 1. Of Capital Crimes. 2. Of 
Principals and Accefſaries, and of the Benefit of the Clergy. 3. Of 
Crimes Not Capital. 'This ſhall be the Subje& of the Enſuing Chap- 
ters concerning the Third Obje& of our Laws. 

A Crime or Offence is an Act Committed againſt a Law, or Omit- Vet: 
ted where the Law Requires it, and Puniſhable by it. This General Indiem. and 
Definition may comprehend Capital Offences, and Miſdemeanors or Offences, f. a. 
Offences Not Capital. 

But Thoſe that are to be eſteemed Guilty of any Offences muſt 
Have the Uſe of their Reaſon, and be at their own Diſpoſal or Li- 
berty. For 1. > Thoſe that want Reaſon to diſtinguiſh betwixt * : Init. 
Good and Evil (as Izfarnts under the Age of Diſcretion (12.) under * 4 
the Age of Fourteen Years, Ideots, Lunaticks, Ge.) ought not to be 106. 
proſecuted for any Crime; no, not in Treaſon for killing the King; Rep. 27- 
tho the Law was antiently otherwiſe. [ Ne and of One Born N 12 114 
Deaf and rel But as to Infants, their Underſtanding and Diſ- 43, 44. 
cretion ought to be Examin'd. For if They appear to have Know- Dalr'ch. 147. 
ledge equal to thoſe that are of Years of Diſcretion, They may be F 35® 
Proſecuted. But it is proper to Reſpite Execution in Order to * | 

X x 2 a Par- 


T HE Third Obje& of the Laws of England are Crimes and 
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© Hob. 134. 
2 Roll. Abr. 
547- 
Dalt.ch.147. 
d 1 Inſt, 
247. a. 

e 3 Inſt. 108. 
H. P. C, 65, 
66. 
Kelynge 31. 
Dalt. ch. 157. 
P- 374. 

tg Rep. 71. 
11 Rep. 61. 


66: 
Dalt. ch. 161. 
P. 399. 
Kelynge 13. 
t 4 Rep. 16. 
11 Rep. 99. 


3 Inſt. 5, 
69, 161. 
Weſt';Symb. 
86. 6, 3. 

4 Rep. 16. 
11 Rep. 98. 


« Dr. & Stud. 
Dial. 2. 
chap. 42. 
Weſt'sSymb. 
86. 6. 7. 14. 
1H. P. C. 2. 
126, 134. 


a Pardon. And as one Non Compos Mentis ſhall not be arraigned 


for a Capital Offence, ſo if He become Non Compos after Conviction 
He ſhall not be Exccuted. Yet if an Infant or Noz: Compos Commit 
a Treſpaſs againſt the Perſon or Poſſeſſion of another, he muſt anſwer 
for the Damage in a © Civil Action. Men d Drum or in a Paſſion 
are not to be Excuſed if They commit Offences ; for their Acts arc 
voluntary and owing to their own Folly. 2. One that is at Liberty, 
but under the Power of Another, may be ſometimes Excuſed. © As 
a Feme-Covert ſhall not ſuffer for a Theft in Company with her Hu. 
band; for it ſhall be preſum'd to be done by Coercion. 'The Bare 
Command of her Husband will not ſave her. But if the commits 
Treaſon, Murder or Robbery in Company with her Husband, ſhe is 
puniſhable in like Manner as the Husband. f And in all Offences 
Not Capital a Wife may be put to Anſwer with her Husband, or 
alone without him, tho' they Both join'd in the Commiſſion of the 
Offence, 8s A Servant is not to be excuſed the Commiſſion of an 
Crime, tho' He acts by the Command or Coercion of His Maſter. 
For a Maſter hath no ſuch Power over Him. 

In all Crimes there muſt be an Evil Intention; a mere Miftake is 
not Pur.iſhable. h Nor is an Evil Intention Puniſhable equally with 
the Fact; except in Treaſon. | | 

Where One has the the Uſe of his Reaſon, and is at Liberty, His 
1 Endeavour to Commit a Felony, as to Rob, Gc. is Puniſhable ; 
tho' not to that Degree as if the Felony and Robbery, &c. had been 
actually Committed, For in ſuch Caſes the Will ſhall not be taken 
for the Deed. OS 

Not only They which Actually Commit the Offence are Puniſh- 
able, k but Thoſe that . Per ſuade, Adviſe, Procure, Hire, 
Abet or Conſent to the Commiſſion of an Offence, or Conceal it after 
it is done, are Eſteem'd to Offend. [See Of Principal and Accefſary, 
chap. 2. infra.] NY on 

All Crimes or Offences are Capital or Not Capital. Capital, are 
Thoſe for which the Offender ſhall loſe His Life. No Capital, for 
which the Offender may Forfeit His Lands, Goods; or for which he 
may be Fined; or Suffer Corporal Puniſhment ; or Suffer Both Fine 
and Corporal Puniſhment ; but not Loſs of Life. Saree 


4 Capital 


— 


* Privilegiuts non valet contra Rempublicam; Neceſſitas Publica Major eſt 
uam Privata. Bacon 32. | 5 
8 Manaata Licita ſtrictam Tnterpretationem Recipiunt, ſed Illicita latam & Ex- 
tenſivam. Bacon 66. 3 Inſt. 51. 1 „ 
Quando Aliquid Manaatur, Mandatur & Omne per quod Pervenitur ad illud. 
r 7 | 
. ys he: 4 Contrahitur Niſi Nocendi Voluntas Intercedit. Bracton, Lib. ch. 4. 
: Veluntas non Reputabitur pro Facto. z Inſt. 69. 11 Rep. 98. 
Non Officit Conatus, niſi ſequitur Effectus. 6 Rep. 42. 
1 Peng potius molliende ſunt, Quam Exaſperande. z Inſt. 229. 
ut non Habet in Are, Luat in Corpore. 2 Inſt. 173. 3 
Juclihet Pæna Conporalis, quamvis Minima, major eſt qualibet Pæua Pe— 
cuniaria. 3 Inſt. 220. 
Nobiles magis Plettuntur Pecunia, Plebeii vero in Corpore. z Inſt. 220. 
Dignitas Perſone auget Pænam. 2 Init 218. | 12 
Intereſt Reipublice ne maleficia remaneant Impunita. 4 Rep. 45. 5 Rep. 109. 
1 ſemper ad Deteriora invitat, & continuum Affectum Tribui delinquent? 
IA. 


Minatur Innocentibus, Qui parcit Nocentibus. 4 Rep. 4. 
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Capital Offences are of Three Sorts, High-Treaſon, Petit-Treaſon, 
F [ 5 PS. . . 

'T aki (from Trahiſon, Proditio, Betrayiug) is either 1. High 
Treaſon, or 2. Petit Treaſon. 


Of Capital! 
Crimes cr 


Offences. 


I. m High-Treaſon is an Offence Committed againſt the Security of Of High 


the King or Kingdom, and is deſcribed in the Statutes hereafter to be 


Statute, and Confirmed by the 1 Mar. Seſſ. 1. chap. 1. which takes 
away the Power of the King and Parliament to Adjudge any 'Thing 
elſe to be Treaſon than what is Specified and Declared to be ſo by 
the 25 Ed. 3. taking no Notice of the Clauſe in that Statute rela- 
ting to the Parliament's Power of Declaring any thing elſe to be 
High Treaſon. So that no Crime is at this Day High Treaſon, Pe- 
tit Treaſon or Miſpriſion of Treaſon, unleſs it be declared by the 25 
Ed. 3. or is made High Treaſon, Gc. by ſome Statute ſince the 
1 Mar. Se. 1. chap. 1. B 

n All Treaſons include Felony, and therefore the Word Prodito- 
ie muſt be uſed in the Indictment for "Treaſon to Diſtinguiſh it. 

9 Natural-Born Subjects (except Infants under the Age of Diſcreti- 
on, Ideots and Lunaticks totally Deprived of their Reaſon) tho' they 
Live in the Dominions of a Foreign Prince and have ſworn Allegiance 
to Him, and all Subjects of Foreign Princes Living in the Dominjons 
of our King, by Reaſon of their Local Allegiance, may be Guilty 
of High Treaſon. The Queen, Wife of a King Regnant, may be al- 
ſo Guilty. But an Alien, who in an Hoſtile Manner invades the 
Kingdom, ought not to be puniſhed as a 'Traytor; but is to be Dealt 
with as an Enemy. An Ambaſlador that is guilty of 'Treaſon againſt 
the King's Life may be Condemned and Executed ; but for other 
Treaſons He ſhall be ſent Home with a Demand to puniſh Him, or 
to ſend Him back to be puniſhed (O.) [See Grot. De F. B. & P. 
Lib. 2. chap. 18. Zouch De Legati Delinquentis Fudice Competen- 
te. 4 Inſt. 152, 153. 2 Dany. 327, 328. 

By the 25 Ed. 3. Star. 5.chap. 2. High Treaſon may be Committed 
in the Seen Inſtances Following (vis. ) 55 


i. By Compaſſing and Imagining the Death of the King, Queen 
or of their Fldeſt Sou and Heir; and: thereof be provably at- 
taint, &c. 1 1 


z 


A King P De facto and in Poſſeſſion is Here to be underſtood ; and 
High Treaſon againſt Him may be Puniſhed by the Right Heir, when 
He gets the Crown afterwards. He that hath only a Right, is not 
within this Act. [See the 11 H. 7. chap. 1.] The Heir of the laſt 
King before His Coronation, is a King. within the Act when the 


Crown Deſcends upon Him. 4 The Husband of a Queen that Reigns 3 Inſt. 6, ). 
ED 8. 
H. 1 * = 12. 


in Her Own Right is not a King within its Meaning. [See 1 & 2 Ph. 
G N. chap. 10] But a Queen Reigning is a King within the In- 
tention of it, as ſhe is inveſted with Royal Power. [See 1 Mar. 
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* Proteftio Trabit SubjeFionem, & Subjectio Proteclionem. 2 Rep. 5. 
dalus Populi eſt Suprema Lex. 10 Rep. 139. 8 


Treaſon. 
6 : Fc. m Weſt's 
mentioned. Concerning High Treaſon there were different Opinions Symb. b. 63. 


before the 25 Ed. 3. chap. 2. But all Treaſons were ſettled by that 3 Int. 8. 


H. P. C. 10, 15. 
I Inſt. 129. a. 
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r 3 Inſt. 8, 9. 
H. P. C. 13. 


z Inſt. 6, 

1 
H. P. C. 11, 13. 
Kely. 20, 21. 
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Se ſſ. 3. chap. 1.] Her Husband may Commit Treaſon agai b 
for ſhe is a diſtinct Perſon from Him to this and many * 
ſes. The Queen Dowager is not within the Act. Nor a Pro-Rex 
or Guardian of the Kingdom; nor a Collateral Heir Apparent till He 
is declared Heir Apparent by Parliament. 


By Eldeſt Son and Heir, The Second Son after the Deat 
Firſt may be underſtood, c. e 908 


[See the 1 . & M. S. 2. chap. 2. J. 9. Whereby One that is a 
Papiſt, or marries a Papiſt, is uncapable to enjoy the Crown.] 

Some ¶ Overt-Aft or Open Deed muſt be alledged in every In- 
dictment for High Treaſon; for the Words thereof Attainted by Overt- 
Deed relates to the ſeveral Treaſons before expreſſed. [See infra.) 
And here the Compaſling and Imagining the Death of the King, ec. 
muſt be manifeſted by an Overt-A& to make it High Treaſon; as by 
Providing Arms to Effect it; By Conſulting to Levy a War againſt 
Him (for my Lord Coke's Opinion to the Contrary is Denied to be 
Law) By Writing Letters to excite Others to joyn with them ; By 
aſſembling Men in Order to Impriſon or Depoſe the King; By wri- 


ting Letters to a Foreign Prince to perſuade Him to invade the 


are a Sufficient O 
Overt-Act are to 


Realm, Gc. Theſe Overt-Acts may be alledged to Prove that One 
imagined the Death of the King, c. that He may be Provably (not 
probably) attainted. * Bare Words are not ſuch an Overt-A&; nor 
Words ſet down in Writing and kept privately in one's Study ; but 
Words ſet down in Writing and publiſhed by the Delinquent himſelf 
Deed within the Statute. Words without an 
puniſhed in another Manner, as an High Miſpri- 
fion, or a Great Miſdemeanor ; but if a Man is indicted only for 
Words, That cannot amount to High Treaſon. If One doth any 
Thing by which He ſheweth His Liking or Approbation to a Trai- 
terous Deſign by Words or Actions, He is Guilty of High Treaſon. 


2. By Violating the King's Companion, or the King's Eldeft 
Daughter unmarried, or the Mie of the King's Eldeſt Som and 
Heir. 


u To Violate is to know Carnally. The King's Companion is the 
King's Wife, which implies that the Violation muſt be during the 
Marriage with the King; for after the Death of the King ſhe is not 
His Companion. And therefore it extendeth not to a Queen Dowa- 
ger. If the Wife of the King does Yield and Conſent to Him that 
Committeth this Treaſon, it is Treaſon in Her. The Eldeſt Daugh- 


ter, i. e. the Eldeſt Daughter not Married at the Time of the Vio- 


* 3 Inſt. 9. 
10. 


N. P. C. 14. 
Kely. 75, 76. 


lation, tho' there was an Elder Daughter than Her, who died with- 


out Iſſue. For now the Elder alive is inheritable to the Crown 
upon Failure of Iſſue Male. 


Or the Mie of the King's Eldeft Son and Heir, implies alſo that 


the Violation muſt be during the Coverture. If ſhe Yields and Con- 
ſents to the Adulterer, it is likewiſe Treaſon in Her. 


3. Or if a Man do Leoy War againſt the King in His Realm. 


— Not only by Rebelling and Taking up Arms to Dethrone the King, 
* but to Reform Religion or the Laws; To Remove Perſons * 
4 | I 
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the Miniſtry, To reſiſt the King's Forces by Defending a Caſtle, Gc. 
To pull down 4 Incloſures, u Bawdy-Houſes, or To do any 
Thing elſe for publick Reformation, is an Invaſion on the King's Au- 
thority, and a Levying a War, Thoſe that joyn with Them alſo are 1 
guilty, tho They know not their Intent. To raiſe a Force to pull a 19 
down a Particular Incloſure or Bawdy-Houſe, &c. is only a Riot. | | 
[See the 1 Mar. chap. 1 2. 
A Bare Conſpiracy to Levy War cannot amount to Treaſon » 3 Inſt. 9. 
within this Branch. It muſt Be an actual Levying of War. [See the 1. © 13, 
13 Elis. chap. 1.) * But a ee "ray againſt the King may be al- Kely. 19. 
ledged as an Overt-Act of Compaſſing his Death; as hath been ſaid. 29 21. 1 4 
2 If a War is Levied, the Conſpirators are all Traitors, tho all are * 3 Inft. 9. | 
not actually in Arms. | 
*'Thoſe that joyn Themſelves to Rebels, &c. for fear of Death, * 3 Inſt. re. 
and Return at the firſt Opportunity, are not guilty of Treaſon. 


4. Or be adherent to the Kine's Enemies in His Realm, giving 
Aid or Comfort in the Realm, or elſewhere. 


We muſt ſtill underſtand That This muſt be Declared by ſome 
Overt-Act. And Therefore an Adhering may be b proved by Giving * Inſt. 
the King's Enemies Aid and Comfort withiz the Realm, or without, 2105 4 
but for Neceſſity- ſakxe the Adherency without the Realm muſt be al- 3 P. C. 1 TY : 101 
ledged in ſome Place within Exgland; and if the Jury finds upon Evi- | 
dence any Adherency without the Realm, They mult find the Delin- 
quent Guilty. So an Adherency may be proved by Surrendring the 61 
King's Caſtle for Reward, Selling Arms, &c. To ſuccour a Rebel fled ji 
into another Realm is not within this Clauſe; becauſe a Rebel is not Wo 
properly an Enemy; and becauſe the Statute is taken ſtrictly. F- z 1ng. 11. 1 
remics are Thoſe that are out of the Allegiance of the King. 7 Rep. 24, Ri 

[See Of Subjects, Book 1 chap. 1. And How Foreign Treaſons ſhall he 


be Tried, Book 4. chap. 1. Tit. Of the Court by Commiſſion, &C.] 


— 
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By the 16 Ann. chap. 10. Officer or Soldier Correſponding with Re- 
bel or Enemy por: Land out of Great Britain, or at Sea, is Guilty 
of High Treaſon. 


5. To go on with the 25 Ed. 3z. Or if a Man Connterfeits the 
King Great Seal, or Privy Seal, or His Money. 
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This Branch of the 25 Ed. 3. does not extend to a Fixing of the 
Great Seal by the Choncellor to a Patent without any Warrant fon 2 
it; nor To the Taking of the 4 Wax impreſſed by the Great Seal #, * . 1 
from one Patent, and fixing it to another; for this is not Counter- 12 Rep. 13, 
teiting the Great Seal, but a Miſ-uſing of it. There muſt be an actual 8 
Counterfeiting, not an Intent or going about to Ccunterfeit. Alſo k. * 
it muſt have the Likeneſs of the King's Great Seal. Thoſe who aid Corr. St. Pl. 
and conſent to the Counterfeiting are equally Guilty within the Act. Cr. 3 . 1. 
[See 7 IF. 3. chap 3. ] This Statute mentions only the Great and Pri- 
227 Seal : So that the Counterfeiting of the Sign Manual or Privy 
Siguct is not Treaſon within this Act. But it is made High Treaſon 


in Both Caſes by 1 . 2 Ph, & M. chap. 6. [See Of the Privy Coun- 
cil, Book 4. chap. 1.] | bo. 
| f 4 © Thoſe 
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I7-. 
2 Inſt. 377, 
8 

H. P. C. 20. 
Dal t. ch. 140. 
P- 329. 


t 3 Inſt. 18. 


H. Pp. C. 21. 


Thoſe who Counterfeit Money in this Realm without the King's 
Authority (whether They utter it or not) are Guilty of High 'Trea- 
ſon; and Thoſe that Have Authority to Coin Moncy are Guilty of 
High Treaſon, if They make it of Greater Alloy or of leſs Weight 
than They ought. 1 are not within this Statute. Te 
King's Money here is ſuch only as is Coined by the King's Authority 
in Gold and Silver (not in Braſs or Copper) within this Realm. But 
concerning the King's Coin, and the Counterfeiting of Foreign Me- 
ney currant in this Realm, it is further provided for by ſubſe- 
quent Statutes ſince the 1 Mar. Se. 1. chap. 1. [Sec 1 Afar. 
Se. 2. chap. 6. 5 Eliz. chap. 11. 13 Fliz. chap. 1: 8 & 9 ,. z. 
chap. 26. infra.) Forging or Counterfeiting of Foreign Money not 
currant within this Realm is Miſpriſion of Treaſon. 


6. Or if a Man brings Falſe Money into this Realm Counterfeit ty 
the Money of England, knowing the Money to be Falſe, to Merchan- 
dize or to make Payment with It. | 


It muſt be brought over actually Counterfeited according to the 
Likeneſs of Eugliſb Money. | But ſee the 1 5 2 Ph. & Mar. chap. 11. 
infra.) It muſt be brought by One that knows it to be Falſe; It 
muſt be brought from a Foreign Nation, and not from any Place 
ſubje& to the Crown of England; and He that brought it over 
muſt Utter it in Payment. Otherwiſe it is not High Treaſon within 
this Statute. : 

[Sce the Statutes concerning the Coin, infra.) 


7. Or if a Man Slay the Chancellor, Treaſurer or the King's Juſti- 
ces of the one Bench or the other, Juſtices in Eyre or Fuſtices of Allie, 
or other Juſtices aſſigned ro Hear and Determine, being in their Pla- 
ces doing their Offices. 

8 This Branch extends to no other Officers beſides Thoſe expreſly 
named; and to Them only while They are in the actual Execcu- 
tion of Their Offices, reprcſenting the Perſon of the King. It alſo 
extends only to a Killing, not to a Wounding without Death. [ See 
3 H. 7. chap. 14. in Felony, poſt.] 

All theſe Acts are High Treaſon by the Common Law, and are 


* Declared to be ſo by the foremention'd Statute of the 25 Ed. z. 


chap. 2. and by the 1 Mar. Seſſ. 1. chap. 1. The Statute of 25 Ed. 3. 
chap. 2. is order d to be taken ſtrictly, and is not to be extended in 


Equity, and there wants nothing to the Perfection of the Statute of 


Ed. 3. but a Limitation of ſome certain Time wherein the Offender 
ſhall be accuſed. [See the 7 V. z. chap. 3.] All other Statutes (as 
hath been ſaid) made between thoſe Two Statutes concerning High 
Treaſon are abrogated. | See 3 Inſt. 23, 24. } 

But ſince the 1 Mar. many Offences are made High Treaſon by 
Statutes, which were not ſo before. As concerning the Chin, the 
Pope, Popiſh Prieſts and Papiſts, The Proteſtant Suce ſſion, and con- 
cerning Soldters. 

1. Of High Treaſon concerning the Chin. 


By the 1 Mar. 2. Sel. 2. chap. 6. Forging or Counterfeiting any 
Foreign in of Gold or Silver, Currant by the King's Proclamation, 
is High Treaſon. [See 14 Eliz. chap. 3.] has 

>; | 


A 


A 


Ch. i: Laws of England. 


By the 11 and 2 Ph. & M. chap. 11. To Bring into the Realm 
Money Connterfeited According to the Similitude of Foreign Chin 
Currant Here, to the Intent to Merchandise with it, is High 


To 5 Eliz. chap. 18. IVhoſoever ſhall Maſb, Clip, Round or 


le ; And 
gg the 11 Eliz. chap. 1. I hoſocoer Hall Impair, Diminiſh, Falſify, 
Scale or Lighten for Lucre or Gain the Proper Money of this Realm, 
or that of other Realms made Currant by Proclamation, fhall be 
Meen'd as an Offender in Treaſon, and Forfeit All His Chattels Al- 


ſolutely, and his Hereditaments for Life, but without Corruption of 


lood or Loſs of Dower. 
2 By the 8 4 9 W. 3. chap. 26. T hoſocver (except ſuch as are Em- 


ployed inthe Mint) ſhall knowingly Make or Mend, or Buy or Sell, or 
Hace in his Poſſeſſion, Any Monld or Preſs for Coiuius, or Convey 


ſuch Inſtruments ont of the King Mint, or Mark upon the Edges 


any Currant Coin, Or Colour or Gild Any Coin reſembling the Currant 
Coin of this Kingdom, &c. ſhall be Guilty of High Treaſon, but with- 
ont Corruption of Blood, or Loſs of Dower. [See the 6 & 7 V. 3. 
chap. 17. 7 Auu. chop. 24. as to the Reward tor Apprehending and 
Convicting a Counterteiter or Clipper of the Coin, and Pardon: for 
Diſcovery and Conviction of Accomplices, or like Criminals, (5c. See 


alſo of Public Felony relating to the Coin, poſt. | 


2. Of High Treaſon Concerning the Pope, Popiſh Prieſts and 
Papiſts. 


By the 5 Eliz. chap. 1. VH any One ſhall by Mriting or Preaching 
or By any Speech, open Deed or Act, Adviſedly 1aintain the Juriſ- 
diction of the Biſhop of Rome [ſeretofore Claimed in this Realm, He 
is Guilty of a Præmunire for the Firſt Offence, and of High Treaſon 
for the Second Offence ; but without Corruption of Blood or Loſs of 


Dower. And If any Perſon, who ſhall have a Charge, Cure or Office | 
in the Church, or an Office or Miniſtry in an Eccleſiaſtical Court, or 


hall wilfully refuſe to Obſerve the Orders and Rules for Divine Ser- 
dice in the Church of England, after He ſhall be admonifhed by the 
Ordinary, &c. Or ſuch as ſhall Deprave any the Rites and Ceremo- 
nies of the Church of England, Or that ſhall Say or Hear Private 
Maſs, &c. ſhall Refuſe a Second Tender of the Oaths of Supremacy, 
&c. He ſhall be Guilty of High Treaſon ; but without Corruption of 
Blood or Loſs of Dower. | 

By the 13 Eliz. chap. 2. To put in Ure any Bull or Inflrument 
for Abſoloing the Subjetts from their Allegiance, &c. obtained from 
the See of Rome, and J/illingly To Receive Any ſuch Abſolution, 
&c. Or ſhall Obtain from the Sce of Rome Any Bull or IWriting 
whatjocver, and put it in Ure, He is Guilty of High Treaſon. 

By the 23 Eliz. chap. 1, To Abſolve Subjects from Obedience, and 
Reconcils T hem to the Obedience of Rome, Treaſon inthe Reconciler 
and Reconciled. | 

By the 27 Eliz. chap. 2. F any Eccleſiaſtick Born in the Queen's 
Dominions that 1s Ordained or Profeſs d by Popiſh Authority, ſhall 
Remain in the Queen's LON, or come from Beyond Sea, and 

y Aot 
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Book III. 
not ſubmit to ſome Biſhop, or ſome Juſtice of Peace within 2 
ä mn and take the Oaths, He air Guilty of High — ax 3 
Aud if any Subjeet, not being Eccleſiaſtic, ſhall not Return from ; 

a Popiſh Seminary within Six Months after a Proclamation in Lon- 1 
don, and Submit, &c. within Two Days, He ſhall be Guilty of High 
Treaſon, whenever He ſhall otherwiſe Return. [See the 1 Georg. 
chap. 55. 3 Georg. chap. 18. Acts to oblige Papiſfts To Regiſter Their 


Names and Real Eſtates, Gc. and of Publick Felony relating to Po- 
piſh Prieſts, poſt. EE MOINS 


2. Of High 'Treaſon Concerning The Proteſtant Succeſſion. 


By the 1 & 2 Ann. chap. 17. I any ſhall endeavour Adviſedly or 
Directly to Hinder any Perſon who ſhall be next in Succeſſion to the 
Crown for the Time being (according to the Limitation By the 1 & 
2 W. & M. Sefl. 2. chap. 2. and the 12 W. 3. chap. 2.) He is Guilty 
of High Treaſon. And thoſe that Maliciouſly and Direfly Affrn 
the ſame by Preaching or Adviſed Speaking ſhall incur a Præmunire. 
[See of Præmumire, chap. 3. poſt.) | 

By the 13 W. 3. chap. 3. 70 Have Correſpondence or keep Intelli- 
gence with the Pretended Prince of Wales, or Knowingly with any 
Th Employd by Him, or to pay Money to his Uſe, is High 

reaſon. 

By the 4 Ann. chap. 8. 6 Ann. chap. 7. JVhoſoever ſhall Adviſedly 
and directly by Writing or Printing maintain that the Pretended 
Prince of Wales, Or any other, Hath any Rizht to the Crown other- 
eſe than according to the As of the 1 W. & M. chap. 2. or 12 W. 

a 3. chap. 2. Or that the Kings of this Realm by the Authority of Par- 
liament cannot make Laws To Limit and Bind the Crown as to the 
Deſcent and Government thercof, ſhall be Guilty of High Treaſon, 
[See of Premunire, chap. 3. poſt.] | 
By the 7 Ann. chap. 21. Crimes and Offences, which are High 


' Treaſon and Miſpriſion of Treaſon by the Laws of England hall 
be adjudged ſo in Scotland, and no other. 


5. Of High Treaſon By Soldiers. 


By the 12 Ann. chap. 11. 1f Any Subjett of the Crown of Great 

388 Britain ſhall within the Kingdom, or Ireland, or without the King- 

14 dom, Lift Himſelf, or Procure any Subject to T ift himſelf, with In- 

3 tent To Go Beyond Sea to Serve any Foreign Prince State, &c. as 

| 1 „ a Soldier without Licence, He ſhall Suffer and Forfeit as in Caje of 
| | 


High Treaſon. 

[See the Statute of the 10 477. chap. 10. ante, under High Trea- 
ſon By Adhering to the King's Enemies, &c. And the 7 V. z. chap. 
3. For Regulating Trials in Cafes of High Treaſon, &c. Book 4. 
chap. 5.] | = PETE 


of petit II. h Petit Treaſon is a Crime where one out of Malice taketh a- 


11 way the Life of a Subject, to whom he Oweth a Special Obedience. 


Dalt. ch. 142. | It 
P. 336. 


Ch. I. Laws of England. =” 


It is called Petit Treaſon in Reſpect to High Treaſon, which is a- 
gainſt the King. It may be Committed in Three Caſes. For, 


. "—_ - 


By the 25 Ed. 3. chap. 2. It is Petit Treaſon when a Bervant Fil- 
leth his Maſter, when a IWife kills her Hnsband, or when a Secular 
or Religious Slayeth his Prelate, to whom He owerh Faith and Obe- 
dience. [See 1 Mar. Seſſ. 1. chap. 1.] 


If a Servant kills his i Miſtreſs, or the Wife of his Maſter, it is 4 34 
petit Treaſon; for She is his Maſter within the Letter of the Sta- fl. P. C. on, 
tute. Judges are reſtrain'd to take it by Equity. A Servant intend- 
ed to kill his Maſter, and did lay in Wait to do it while He was his. 

Servant, and did not do it till he had been a Year out of his Service, 


it was adjudged Petit Treaſon within the Act. A Servant K pro- LATE ry 


curcd another to kill his Maſter, who killeth him in the Servant's Dalr.ch. 142. 


Preſence, This was Petit Treaſon in the Servant and Murder in the P. 337- 
other. If the Servant had been abſent, he would have been only 
acceſſary to the Murder. 

If a Mie and a Stranger kill the Husband, it is Petit Treaſon in 
the Wife, and Murder in the Stranger. 

And ſo it is in the Caſe of an Eccleſiaſtick Perſon, Secular or Re- 
cular, if he kills his Prelate or Superior, to whom he oweth Faith 
and Obedience. 

If a 1 Child kills his Father or Mother, he is out of this Statute; * 3 Inſt. 20. 
unleſs the Child ſerved the Father or Mother for Wages, Gc. in H. F. C 24- 
which Caſe He ſhall be indicted by the Name of a Servant. 

Aiders, Abettors and Procurers are within this Act, m but in all ® Crompr. 
theſe Caſes, if the Killing is upon a Sudden Falling out, or Se De- 29. 
fendendo, &c. This is not Petit Treaſon. See Of Principal and Ac- 
cefſarv, chap. 2. and Of Fudgments in High Treaſon and Petit Trea- 
fon, Book 4. chap. 5. 


III. „ Felony (Felonia, from Fah Fec, and Lon Price) formerly Of Felony. 
was cvery Capital Crime Committed with an evil Intention. But 5 
a bare Intention to Commit Felony is not puniſhable as Felony, tho 1on. 


Finable. | But ſee 3 H. 7. chap. 14.9 Ann. ns be 16. | 5 5 akon 2 7755 
e expreſſed by any YEN 


ſo appropriated by Law, that Felony cannot 
other. So that Felonice muſt of Neceſſity be laid in the Indictment 
for Felony. At this Day Felony includes Petit Treaſon, Murder, 
Homicide, Burning of Houſes, Burglary, Robbery, Rape, Chance- 
medly, Death occaſion d by Self Defence, Petit Larceny, Breach of 
Prifon, Reſcous and Eſcape, after one is impriſon'd or arreſted for 
Felony, Ge. | 

It is either by Common Law or by Statutes. Felonies by Common 
Late are Murder, Manſlaughter, Flo de ſe, Se Defendendo, Chance- 
Medly, Larceny, Robbery, Burglary, Arſon, or Houſc-Burning, 
Breach of Priſon. Felonies by Statutes are very many, which will 
appcar in their Order. There are alſo Felonies puniſhable by the Ci- 
et Law, as Piracy, Robbery or Murder upon the Sea. 

Felonies likewiſe are either of a Public or Private Nature. 

I. Publick Felonics are thoſe that are directly hurtful to the Wer, 


Commonwealth and the King's Government. Theſe are Felonies Symb. p. 86. 


Relating, 1. Lo the Corr, 2. Felonics againſt the King, and the 4. 5, 6, 
N Yy 2 King's®? 
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” 3 Inſt, 38, 


39. 


King's Chumſellors, Gc. 3. Felonics of Soldiers and Mariners. 4. Fe- 
lony by Imbszilling the King's Armour. 5. Felonies Relating to Po- 
piſh Preeſts. 6. Felonies by Rioters, and 7. Felonics by Breach of 
Priſon, Eſeape and Reſcous. 4 


1. Of Felonics Relating to the Cor. 


By the 8 & 9. W. 3. chap. 26. I is Felony to Blanch Copper for 
Sale, or to mix Blanch'd Copper with Silver, or Knowingly and Fran- 
aulently to Buy or Sell, or offer to Sale Blanch Copper alone, or mixt 
with Silver ; or Knowingly and Fraudulently to Buy, &c. any Mix- 
ture that ſhall be Heawier than Silver, and look and touch and wenr 
like Standard Gold, but be manifeſtly worſe ; or to Receive or Buy any 
Counterfeit Mill d Money, or Milld Money unlaufully Diminiſhed, 
and not Cut in pieces, at a lower Rate than the ſame by its Deno- 
mination ſhall Import, or was Coined or Counterfeited for. 

[See the 6 & 7 V. z. chap. 17. An Act to Prevent Counterfeiting 
and Clipping the Coin of this Kingdom, and the Reward for Diſco- 
very of Coiners, (5c. See Of Pardon, Book 4. chap. 5.] 


2, Of Felony againſt the Ning, ond the King's Coumſellors, &c. 


By the 3 H. 7. chap. 14. I is Felony for any Sworn Servant in 
the Cheque-Roll of tbe King's Houſhold, under the State of a Lord, to 
make any Confederacy, Compaſſings, Conſpiracy and Imagination 
with any Perſon, to Deſtroy or Murder the King, or any Lord of 
His Realm, or any other Perſon, Sworn to the King's Council, 
being thereof Convitt by Twelve of the ſaid Houſhold before the 


| Steward, &c. 


P A Conſpiracy or Imagination by Mords only within the 
King's Houſhold makes it Felony by this Statute without any O- 
vert-act. | 
The Perſon againſt whom the Conſpiracy is Form'd muſt be the 
King, or of the King's Privy Council, except ſuch Great Officers as 
the Steward, Treaſurer and Controller of the King's Houſhold, who 
need not be of the Privy Council. [See Of the Court of the Lord 
Steward, Gc. To Enquire of Felony, Book 4. chap. 2. And ſee the 
9 Ann. chap. 16. For Attempting to Kill, &c. a Privy Counſellor in 
Execution of His Office. ] 


3. Concerning F elony of Soldiers and Marincrs. 


By the 7 H.7. chap. 5. 3 H. 8. chap. 5. and the 2 & 3 Ed. 6. chap. 2. 
It is Felony without Benefit of Clergy for any Soldier not og a 
Captain, to leave the King's Service without Licence. [See Book 1. 
chap. 5. near the End.] Ws 

By the 3 Jac. 1. chap. 4. It is Felony to Go out of the Realm to 
Serve any Foreign Prince, or State, without taking the Oaths of 
3 I Y Departure. [See For the New Oaths 1 V. & N. 
Se II. 1. chap. 8. | 

And if - ;y Gentleman, or Perſon of Higher Degree, or any Per- 


ſon who hath Born any Office in Camp or Army, ſball Go out 25 ihe 
— 4 ealm 


1— 


Ch. 1. Laws of England. 


Realm to ſerve ſuch Foreign Prince, &c. withont being Bound with 
Two Sureties in a Bond not 10 be Reconciled to the See of Rome, and 
1 not to Enter into any Compirag againſt the King, He ſhall be ad- 
F judged a Felon. [See Book 1. chop. 5. near the End.] | 
: By the 39 Eliz. chap. 17. Soldiers and Mariners JVandering with- 
ont & Teſtimonial, or Jale Perſons which wander as Soldiers and Ma- 
riners, ſhall ſuffer as in Caſe of Felony without Clergy. 


| OO 3 IX. 


* 


[Sce the 11 & 12 . 3. chap. 7. For the more Effectual Suppreſſion 
of Piracy, infra. | | 

Sec the 12 Hun. chap. 18. Concerning the wilful Deſtruction of 
Ships of War and of Merchant Ships in Danger, &c. 

Sec the 7 Georg. chap. 6. For the Puniſhment of Soldiers that are 


of the Popiſh Religion; and the Puniſhment for Seduciug Soldiers 
to Deſert. | 


By the 7 Georg. chap. 6. Jf any Soldier ſhall Raiſe a Mutiny, or 
Refuſe to Obey His Superior Officer, or ſhall Reſiſt any Officer in 
the Execution of His Office, or Draw or Offer to Draw, or ſhall 
Strike or Lift up any Weapon, Azainſkt His Superior Officer, it ic 
Felony. | 


4. Of Felony By ſmbezilling the King's Armour, &c. 
Ny the 31 Eliz. chap. 4. Fang Perſon having the Charge or Cuſtody 


the Kinz's Armonr, Ordnance, Munition, &c. or of any Viituals | wr 
provided for Soldiers, Mariners, &c. ſhall for Lucre wilfully Tmbezil 0 


the ſume to the Value of Twenty Shillinzs (tho at ſeveral Times) He 4 
ſhall be Adjudged Guilty of Felony. And by the 22 Car. 2. chap. 5. 1. 
without Benefit of the Clergy. [See the 22 & 23 Car. 2. chap. 23. | 1 


See the 9 & 10 M. 3. chap. 41. and the 1 Georg. chap. 25. To pre- 


ſerve the Stores belonging to the Navy, (5c. See alſo Of Forſciture, 
Bock 4. chap. 5. cf 


5. Of F clony relating to Popiſh Prieſts. 


Aid or Maintain, any Feſuit, Seminary or other Popiſh Prieſt, &c. 

being at Liberty or Out of Hold, knowing Him to be ſuch, is Guilty 

of Felony without the Benefit of the Glerg y. | 

By the 35 Eliz. chap. 2. If ſuch Popiſh Recuſant, as is mentioned 
in the Statute, Departs not the Realm within the Time Limited, if 70 
He does not Conforim Himſelf within Three Months, as the Statute re- 05 

Auires, or , He Returns without the King's Licence, He ſhall be Ad- | 

Juaged a Felon without Clerg y. 2555 | 


| 

| 0 
y the 27 Eliz. chap. 2. I hoſoc ver ſhall willingly Receive, Relieve; j 

; 

; 


6. Of Felony By Rzofer's. 


by the 1 Georg. ch . 5. If any Perſons tothe Number of Twelve, 
or More,  Riotoufly Aſſembled together (Being Required by any 
Juſtice of Peace, Sheriff of the County, Under-Sheriff, Head O fiicer 
. of wa City or Town . where ſuch 4fembly ſhall he, By 
| Proclamation made in the King's Name (in the Form <P 15 
| | retten 
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directed) immediately to Diſperſe Themſelves) fhall Afterwards Un- 
lawfully, Riotouſly, Continue together by the Space of an Hour after 
Jjuch Proclamation, or After a Miliul Hindrance of a Juſtice of 
Peace, &c. from making the ſaid Proclamation, J. hey fhall be Ad- 
Judged Felons without Clergy. So if any Perſons Unlaafully, Rig 
touſly and Tumultuonſiy and with Force, ſhall Demoliſh or Pull 
Down, or Begin to Demoliſh or Pull Down any Church or Chapel, 
or Building for Religions Worſhip, Certified and Regiſtred accordins 
to the 1 W. & M. chap. 18. or any Develling-Houſe, Barn, Stall: 
or other Outhonſe, They ſhall be Adjudged Felons without Benefir of 


Clergy. 


7. Of Felonies By Breach of Priſon, Eſcape and Reſcorrs. 
H. P. c. 8 Breach of Priſon and Eſcape may be Committed by the 4 Pay 
Himſelf; Alſo an Eſcape by an Officer and a Private Perſon ; a Re- 
ſcue by a Stranzer. 


TEE ye 4g 1. Of Breach of Priſon and Fſcape by ther Party Himſelf. 
8. P. C3. Breach of Priſon, for any Cauſe, as Treſpaſs, was Felony at the 
Common Law. But now Breaches of Priſon for Offences not Capital 


are not Felonies. For, 


By the 1 Ed. 2. None that Breaketh Priſon ſhall have Judgment 
of Life aud Member for Breaking of Priſon onlv, except the Cauſes, 
for which He was Taken and Iinpriſon d, Did Require ſuch Fude- 
ment, if He had been Convitted. See 2 Inſt. [dof 


i S.P.C. zob. A Priſon within this Statute is the Stocks; The Priſon of a 
31. a. Lord of a Franchiſe; The Cuſtody of any that Lawfully Arreſts; 
2 Init. 589. or the Houſe of the Conſtable that Lawfully Arreſts, or other Perſon, 
: 2 Infl. 599, Where Detained, as well as the Common Gaol. t But if the Priſon 
H. P. C. 108. is Fired without the Privity of the Priſoner, He may Lawfully Break 
it to Save Himſelf. If a Gaoler does Voluntarily Permit a Felon to 
Eſcape, it is Felony in the Gaoler, not in the Priſoner: If the Gaoler 
is Negligert, it is Felony in the Priſoner, and a Miſdemeanor in the 
Gaoler, If the Priſon is broke by Strangers without the Priſoner's 


* 2 Inft. 589, Procurement, NoFclony in the Priſoner. * To Go out of the Pri- 


88 ſon when the Doors are open, is not Felony, no more than when the 
HPC 3g Gaoler Suffers the Priſoner to Go at large. For the Statute Re- 


quires an Actual Breaking with Force and Violence, by the Priſoner 
Himſelf, or others thro' His Procurement, or at leaſt with His Privi- 
ty. It He was no way Concern'd in the Breaking, and yet Eſcapes 
thro' the Breach, He can be Indicted only for the Eſcape. Tho' He 
Breaks the Priſon by opening a Paſſage to Eſcape, yet if He does not 
Eſcape, the mere Breaking does not amount to Felony. If One is 
: 2 Inſt. 592, Committed only for * Suſpicion of Felony, yet if the Felony is done, 
H. P. C. 10g. it is Felony to Break the Priſon; otherwiſe, if no Felony, was done. 
lat 261-3- But if the Offence, for which the Party was Committed, appears by 
69, 0 Matter of Record, as when a Perſon Preſent in Court is Committed, 
or the Party is taken by a Capias, it is Felony to Break the Priſon, 
tho' the Party was innocent, or no Felony done. Whereas if the She- 
rift, & c. by the Authority which the Lat Gives Him Arreſts an In- 
nocent Man, He may Reſcue Himſelf. So Note a Difference betwixt | 


a Warrant of Record and a Warrant in Law. One muſt be on 
2 mitte 
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mitted By Lawful Mittimms, elſe the Breach of Priſon is no Felony. 


y Breach of Priſon turns into Felony only, tho' the Priſoner was Com- „H.. C. 109. 


mitted for High 'Treaſon. For .it is not made Treaſon by the 

25 Ed. 3. chap. 2. or by any ſubſequent Statute. 2 But if a Priſoner = > loft. 599. 

breaks a Priſon to let out Traytors, This is Treaſon; becauſe there 3, e 553- 
7 4 5 h 7 J {7 4 . 7 . H. P. | 199. 

are no Acceſſaries in High Treaſon. If one is Impriſon'd for à Petit 


2 i Kely. 77. 
Larceny, or for Killing a Man ſe Defendendo, or By Misfortune, and + inſt. 592. 


Breaks the. Priſon, It is not Felony. 

Thus Of Breach of Priſon by the Party Himſelf, 

By Eſcape after an Arreſt Felony alſo may be Comitted by the 
Party. If a Perſon Eſcapes b Before an Arreſt, He cannot be Puniſhed H.P. C. 111, 
as a Felon. But if Flight is found, He ſhall Forfeit His Goods © Per- 3 
ſons Preſent at the Committing of a Felony muſt uſe their Endea- 18, 18 


. 5 | 117, 158. 
vour to Apprehend the Offender ; otherwiſe I hey are to be Fined and M. P. C. S). 


Impriſon d. [Sce the 3 Ed. 1. chap. 9. 13 Ed. 1. chap. 1. Of Hue 
and Cry. And the 3 H. 7. chap. 1. In Caſe a Murderer Eſcapes, 


infra. ] 


2. By an d Officer, There may be a Felony by a Poluntary Eſcape. a 8. P. C. za. 
The Puniſhment for a Negligent Eſcape is a Fine. But for a Vo- H. P. C. 113, 
luntary Eſcape Ihe Officer is Eſtzemed to be Guilty of the ſame s 
Crime that the Perſon Permitted to Eſcape ſtood Committed for, 


whether for Treaſon or Felony. Eſcapes ſuffered by © Private Per- H. P. C. 112» 


ſons, who have Felons in their Cuſtody, are puniſhed (generally 
ſpeaking) as Eſcapes ſuffered by Officers. [See Concerning the E- 
ſcape Of Felons JVeſtm. 1. chap. 3. 31 Ed. 3. chap. 14. 1 Rich. 3. 
chap. 3. 19 H. 7. chap. 10. and Of the Gaoler, Book 1. chap. 7.] 

3. Felony may be comitted By a S$rranger when Publick Ju- 


ſtice is Hinderd by a f Reſcue, or when a Stranger Takes one away ' 8. P. C. zr. 


By Violence that is Arreſted for Felony By lawful Authority. A 2 lu, 589, 
Hindrance to Arreſt One that has Committed a Felony is a Niſde- f. P. C. 11s, 


meanor only. 8 But if the Party is Arreſted and then Reſcued, If Kely. 45, 77. 


the Arreſt was for Felony, The Reſcuer is a Felon ; If for Treaſon a 5 
Traytor, becauſe They are all Principals. If for Treſpaſs, Gc. The 2 nk. 590. 


Reſcuer is Finable. Kety. 77. 
n There muſt be a Felony really done, and a Lawful Comit- v 2 Inf. 592. 
ment. H. P. C. 116. 


2, 1 Private Felonies are Thoſe that are immediately Hurtful to i wet; 
Particular Perſons; tho Theſe too are againſt the King, His Crown Symb. p. 86. 
and Dignity. Theſe Private Felonies more immediately againſt the 
Inferior Members of the Commonwealth are ſuch as are Committed, 
1. Againſt the Life of a Subject. 2. Againſt his Body, without Ta- 
king away his Life; 3. Againſt His Goods; 4. Againſt his Habitation 
and 5. There are ſome Private Felonies made Capital By Statutes, 
which more immediately do Concern the Subject, 3 

1. Of Private Felonies which are againſt the Life of the Subject. 

The Life of a Subject may be Deſtroy'd ſeveral Ways; as 1. By 
_ 2. By Manſlanghter, 3. By Chancemedley. 4. By Ne- 
eſſty. | 

Murder and Manſlaughter are properly Felonies ; but in all the 
Inſtances before-mention'd One may be Arraigned for Felony and 
Murder. | See of Chancemedley and of Killing By Neceſſity, infra.] 
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. rInft.:87.b. 1, K Murder (Murdrum, Sax. Mordrue) may be Committed up- 
nir, . | 5 »# / 

H. P. C. Fo on One's ſelf or upon Another. 
Dalt. ch. 145. 

p. 342. 1. Murder of One's Self may be committed when one Kills Him- 


18 n ſelf by Hanging, Poyſoning, Drowning, Stabbing, Gc. with De— 
liberation and a Direct Purpoſe. In this Caſe one is Term'd F+l» 
de ſe. But the Perſon that Commits this Felony muſt be of the 
Age of Diſcretion and Compos Mentis. Therefore If an Infant un- 
der the Age of Fourteen Years, or a Lunatick During his Lunacy, 
or one Diſtracted by Force of a Diſeaſe, or an Ideot, kills Himſelf, 
It is not Felony. If one during the Time that he is Nor Compos 
Mentis giveth Himſelf a mortal Wound, whereof, when he reco- 
vereth his Memory, He dicth, he is not Flo de ſe; for at the 

;$ Toft. 54, Lime of the Stroke he was not Compos Mentis. I In ſome Caſes 

Dalt.ch. 145. he who maliciouſly Attempts to kill another, and in Purſuance of 

?P 34+ ſuch an Attempt unwillingly kills Himſelf, is a Flo de fe. As when 
One Haſtening to kill another, falleth upon his Weapon, which he 
held up in his own Defence. But as in other Felonies, Death muſt 
cnſue within a 7ear and a Day after the Stroke. | See of the Coro- 
ner, Book 1. chap. 7. Of the Conrt of the Coroner, Book 4. chap. 1. 

| and of Forfeiture, Book 4. chap. 5.) 

„z Inſt. 43, 2. Murder Committed upon m ꝶuother is when a Man of Sound 

I. P. C. 43. Mind and Memory, and of the Age of Diſcretion unlawfully killeth 

oh Any Reaſonable Creature in Being, under the King's Peace, within 

; any County, with Malice Forethought, either Expreſs or Implied, 

fo as the Party Wounded or Hurt dies of the Wound or Hurt within 

„ z inft. 48. 4 Tear and a Day. * The Killing may be by a Weapon, Poyſon, 

H. P. C. 53. Cruſhing, Bruiſing, Smothering, Suffocating, Strangling, Drowning, 

crop: 24. Burning, Burying, Famiſhing, Throwing Down, Inciting a Dog, 
Bear, c. to Bite or Hurt whereby Death enſueth, and by laying a 
Sick Man in the Cold in the open Air, againſt his Will, by Reaſon 
whereof he Dieth. 

But To Explain this Definition of the Murder of Another. 

© 3 Inſt. 4,6, One under the Age of Diſcretion, or One Non Compos Mentis 

cannot be Guilty of the Murder of Another. But if it appears by 

_ P. c. 45, Circumſtances That the Infant did Hide the Body, (5c. It is Felony. 
[See OF Crimes and Offences, ſupra.] If one that is Druuf kills a 

Man, It is Murder. 

It muſt be a Killing of ſome P Reaſonable Creature, Man or Wo- 
51, man, Subject or Alien; whether attainted os Treaſon or Felony, Pre- 
Te Fe he munire, &c. or not, Chriſtian or Heathen. And the Reaſonable 
Creature muſt be Born Alive. [See Book 1. chap. 1. Of Life, and 
Exod. xxi. v. 22, 23.] —.— 

13 Inſt. 33. It muſt be within ſome 4 Cunty. For if it is done out of the 

H. P. C. 34. Realm, it cannot be determined By the Common Law; but muſt be 

Heard and Determin'd Before the Lord High Conſtable, c. [Sec 

Of the Churt of the Conſtable and Marſhal, Of the Admiralty-Court, 

and the Court By Commi ſſion according to the 28 H. 8. chap. 15. 


Book 4. chap. 1. 
| I 3 t 


k Majus eſt Delictum Sei tſum occidere, quam Alium, : Inſt. 54. 
M alitia Supplet Ætatem. S. P. C. 16. b. | 


ch. I. Laws of England. 8 1 


It muſt be with Malice Forethouzht. * Malice is a formed Deſign * > Inſt. 42. 
of Doing Miſchicf to another; fo that Hatred and Malice Differ. Kely. oy, 
He that doth a Cruel and Voluntary Act, whereby Death Enſueth, 3 Clio 1 
doth it of Malice Prepensd and Forethought in the Eſteem of the 
Law, tho' he doth it of a Sudden. 'Therefore Malice is Expreſſed 
by the Party or Implied by the Law. 1. ! Expreſs Malice is when ; 166. 5. 
the Killing is with Malice Prepens d or Forethought, with a Scdate H.P. C. 45,49. 
Mind and formed Deſign to Wound, Poyſon, or to do ſome Per- 
ſonal Injury to him that is kill'd, the Malice Continuing until the 
Mortal Wound or Hurt is Given. This Malice may be in the Prin- 
cipal that doth the Act, or in the Principal Aiding and Abbetting ; 
and in the Acceſſary Before the Fact. When a Perſon in Cold Blood, 
Maliciouſly, Unlawfully and Deliberately t Beats another, or doth H. p. c. 49, 
other Corporal Damage in ſuch a Manner that he afterwards dieth 59. 
thereof, He is Guilty of Murder by Expreſs Malice, tho' He did not fn 
Deſign to kill him; But if he Beats Him only in ſuch a Manner that 
It appears he only meant to Chaſtiſe him, It is Manſlaughter only, 

If One Executes His Revenge upon a Sudden Provocation in ſuch a 

Cruel Manner, with a Daxgerons IV eapon, as ſhews a Malicious and 
Deliberate Intent to To do Miſchief, and Death enſues, It is Expreſs | 
Malice from the Nature of the Fact, and Murder. u If Two or „z Inſt. 56. ; 
More come together to Do an Unrlazul Act, as to Beat a Man, To Crompr. 25. 
Commit a Riot, Io Rob a Park, Gc. and one of Them Kills a gooey I 
Man, This is Murder in all of that Party that are Preſent, Aiding H. P. C. 31, . 
or Aſſiſting, or that were Ready To Aid and Aſſiſt, tho but lookers #7», 5": #4 


f . . Kely. 8 
On. Otherwiſe of them that Come by Chance, It is certain, That „ | 3 


where The Principal Intent was to commit another Frlouy, and a 1 "4 
Killing Happens in Purſuance of that Unlawful Purpoſe, All are 14 
Guilty of Murder; for all will be ſaid to Intend the Murder. And 1 


ſuch Perſons are ſaid to be Preſent that are in the ſame Houſe, tho' in 14 
another Room, or in the ſame Park, tho at half a Mile Diſtance, | 
or Out of View. And fo it is when Death Happens, where ſeveral 
Perſons intend only a Breach of the Peace, and to reſiſt all oppo- 1 4 
ſers. * If A. upon a Quarrel with B. tells him that he will not H. p. C. 48. | 
Strike him, but that he will Give him a Pot of Ale to Strike him, ' BY 
and thereupon . Strikes, and A. Kills him, He is Guilty of Murder 15 
for This was only to Cover His Miſchievous Intention. Y If upon a Kely. 55, 10 
Sudden Quarrel one being provoked by Bare Words or Geſtures makes 56, 61, 65, C 
a Puſh at Another with a Sword before the others Sword is Drawn, 3 13“ 4 
and thereupon a Fight enſues, and he who made the Aſſault kills 
the other, he is guilty of Murder; becauſe he ſhew'd at firſt that he 
intended to kill him. But if he had made no Paſs at him till his 
Sword was Drawn, and till he was upon his Guard, and then Fights | 
with him and Kills him, He is Guilty of Manſlaughter only. } 
z Sometimes "Ihe Malice intended to one makes the Accidental | 


Pe I ET 


* 3 Inſt. 51. | 
Death of Another to be Murder. As 4. having Malice to B. ſtrikes . . | 
at Him and miſſeth him, and kills C. This is Murder in 4. If one * * 9 | 
lays Poyſon to kill B. and C. takes it and Dies, This is Murder in | 1 
him that laid the Poyſon. If one Reſolves to kill the next Man He 10 
meets, and does kill him, It is Murder, tho' he knew him not; for a 114 
Ty. it EN It | N 
| 
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H. P. C.47. It is Malice againſt all Mankind, In the Caſe of * Dxelling, It is 


48, 49- 


d H. P. C. 57. 
Kely. 111. 
113,115,116. 


c zlnſt. 51,52. 
9 Rep. 67. 

Kel. 60, 128, 
130,135,137» 


d 3 Inſt. 52. 
4 Rep. 40, 41. 
9 Rep. 66, 68. 
Kely. 66. 
contr. 

115, 116. 
H. P. C. 45, 46. 
2 Cro. 279, 
280. 


3 Cro. 183, 


337 


e 2 Inſt. 52. 
9 Rep. 67, 68. 
Dalt. ch. 145. 


p. 34. 
H. P. C. 46, 


agreed, that where two Perſons meet and Fight in Cold Blood u 

on a Precedent Quarrel, or at ſuch a Day after the Quarrel, in 
which it may be preſum'd the Blood was Cool'd, and one killeth 
the other, He is Guilty of Murder; tho' he had often declin'd to 
mect him. In like Manner if 4. Challenges B. and B. Refuſes to 
meet him, but Tells 4. That he ſhall go the next Day to ſuch « 
Town about Buſineſs, and then 4. meets B. on the Road the next 
Day, and Aſſaults him, whereupon they Fight, and B. kills 4. He 
is Guilty of Manſlaughter only. If 4. Challenges B. and B. refuſes 
to meet him, but tells him that he always wears a Sword, and 
ſhall be always Ready to defend Himſelf, and then 4. meets him 
and Attacks him, and A. is kill'd, B. is not Guilty of Murder, nor 
of Manſlaughter, if the Killing was Neceſſary in bis own Defence. 
In Duelling, not only the Principal who actually kills the other, but 
alſo the Seconds are Guilty of Murder, whether they Fought or not. 
And the Seconds of the Perſon killd are Equally Guilty, by Reaſon 
of the Encouragement which they gave their Principals by Joyning 
with Them. H. P. C. 51. contr. [See of Afrays, infra, and the 
9 Ann. chap. 14. where any Perſon Aſſaults and Challenges another 
to Fight for Money won at Play, (5c.] 'Theſe are Inſtances of Ex- 
preſs Malice, > becauſe the Acts are Cruel or Unlawful, Deliberate 
in Purſuance of the Unlawful Act and Immediate Huit of another, or 
By Neceſſary Conſequence, 2. But there is alſo a Malice Implied 
by the Law, where it is not expreſy'd in the Nature of the Act. 
This may be in Three Caſes. In Reſpett of the © Manner of Kil- 
ling ; as by Poyſoning [| See 1 Ed. 6. chap. 12.] or when one Killeth 
another without any Provocation, or upon a Slight Provocation. No 
Affront by bare Words or Geſtures is ſufficient Provocation. | See of 


Manſlanghter, poſt. d In Reſpect of the Perſon kill d; as if a Con- 


ſtable or Watchman is kill'd doing his Duty, or any other that 
comes in Aid of the King's Officer, while he is Executing his Office, 
tho' the Killer knew 'Them not to be ſuch Perſons, yet it is Murder. 
Others contend that he ought to have Notice from them that they 


come to keep the Peace, Gc. If a Bailiff is executing a Lawful War- 


rant, and is killd, Here Malice will be Implied, tho the Bayliff Ar- 
reſts one on a Sunday [See 29 Car. 2. chap. 7.] or tho He ſhews not 
his Warrant where it may be Demanded, and tho' the Proceſs is Er- 
roneous. But if the Bayliff do that which is Unwarrantable, (as if 
He breaks open an Houle to Arreſt in Civil Caſes, either By Night 
or Day) and is Slain, Malice ſhall not be Implied to make it Mur- 
der. So it is where the Bailiff, &c. hath no Authority at all. [See 


of Bayliffs, Book 1. chap. 7.] © In Reſpett of the Perſon Killing, 


as if one Aſſaults another to Rob him, and in Reſiſtance kills him; 


If a Priſoner By Dureſs of the Gaoler comes to an untimely End; 
If one is Executed By Command of a Judge who hath no Juriſdic- 
tion in the Cauſe; It Execution is not by a Lawful Officer ; or if the 
Sheriff, &c. when he ought to hang the Party Attainted, does burn or 


Behead him; or if an Officer Authorized to Whip, &c. docs it with | 
ſuch Rigour that by Means thereof the Offender dicth, &c. In All 


Theſe Caſes the Law doth Imply Malice. [ See the Statute of Hal- 
bing, 1 Jag. 1. chap, S. poſt. In Manſlaughter] 
Laſtly 
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Laftly, It is ſaid in the Definition of Murder, That the Killing 
muſt be within a f ar and a Day after the Stroke, Wound, Gc. Ind. 53. 
For If One that is Wounded, Poyſon'd, &c. dies after That Time, 5 Rep. 
The Law Preſumes He Died a Natural Death. So It is in Caſe of a * 
F:lo de ſe. The whole Day, on which the Hurt was Done ſhall be 
Reckon'd the Firſt. 8 It is no Excuſe, where another is wounded, g ke1y. 28. 
If the Party Dies thro' his own Negligence or Diſorderly Living; 
* for the Wounds were the Principal Cauſe of the Death which en- 


ſued. 


By the 3 H. 7. chap. 1. Jhen one is /lain in the Day-T ime, and 
the Murderer Eſcapes untaken, The Townſhip that ſuffers it, ſhall 
be amerced, And the Coroner ſhall Enquire thereof upon the View of 
the Dcad Body. 


4 ; The Town ſhall be amerced, If a Man kills another in his own 
& h Defence and Eſcapes. | b 2 Talk. 415. 
ky i If a Murder is Committed in the Day-Time (not in the Night) z Inf. 53. 


in a Town not Incloſed, and the Murderer Eſcapes, The 'Townſhip 7 Rep. 6, 7, 
ſhall be amerced. But if it is Incloſed, whether the Murder is 0 
Committed by Night or Day, The 'Townſhip ſhall be amerced, if 


the Offender Eſcapes. For the Gates ought to be ſhut from Sun-ſct |, 
till Sun-riſing. [See the 13 Ed. 1. chap. 1. and of Hue and Cry un- 
der Robbery, poſs. | 


[See the 22 Fac. 1. chap. 27. An Act to prevent the Murdering of 
Baſtard Children ; And Note, 'That when the Birth of the Child is 14 
Concealed, It ſha!l be taken to be Born alive; and If it is Dead, it oor 
ſhall be ſuppoſed, upon Account of the Concealment, That the Mo- | "4 
ther murdered it, unleſs ſhe proves it was Still-born. - 

'The Intent of the Mother to Conceal the Child makes it to be | 
Thought Murder, tho in Truth the Child was Born Dead.] 4 

2. Of Manſlaughter. 3 wr 

k Manſlaughter is the Killing of another without Malice in a * 11nft.28;.b. ) 
Preſent Heat on a Sudden Onarrel, upon a Fuft Provocation, or in 3 Inſt. 55: "= 
the Commiſhon of a Yoluntary and Unlawful Act without any Deli- * 
berate Intention of doing Miſchicf. There is no Difference betwixt | 
Murder and Manſlaughter, but That Murder is upon Malice Fore- j 
thought, Expreſs or Implied, and Manſlaughter upon a Sudden Oc- +8 if 


* 0 p 1 
caſion, or without an IIl Intent. Therefore in Manſlaughter there f | 
can be no Acceſſaries before the Fact. N | 101 

It muſt be upon a l Sudden Quarrel, where the Party Guilty did ' Cromy. 25. 0 


not appear to be Maſter of His Temper, by talking calmly upon the Key. 56. 1 74 
Quarrel, or afterwards upon other Diſcourſe, whereby the Heat of the: . l - 19 4 
Blood might be preſum'd to be Cool'd. Therefore where Two meet ; 111 
together, and ſtriving for the Wall one kills the Other, This is Man- (#11 
flaughter. i And fo it is if they had upon a Sudden Occaſion gone = ; tng. ;; 1.10 
into the Field and fought, and the one had kill'd the other. For all 5s Wo | 
is one continued Act of Paſſion upon the firſt Sudden Occaſion. If Dan K 1 
Two fall out on a Sudden and Fight and one Breaks his Sword, and p. 349. 5 js 

| £2 3 a _ 


0 


— 


1 


Delluguens fer Iram Provocatus, Puniri Debet Mitius. 2 Inſt. 55. 
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o Kely. 130, 
131,132,154- 


PKely.5 5,60. 


4 Kely. 135. 


r Plowd. 101. 
12 Rep. 87. 
Kely. 46, 60. 
G1, 62, 136, 
137. 


a Stranger ſtanding by Lends him another, and he kills therewith 
Manſlaughter in Both. : 

Or It muſt be upon a Juſt Provocation. But when it appears that 
One Hath kill'd another, It ſhall be intended at firſt that he did it 


u Maliciouily, unleſs he can prove that he did it upon Juſt Provo- 


cation. © No Breach of a Man's Word, or 'Treſpaſs cither on Lands 
or Goods, no Affront by Words or Geſtures will Excuſe the Killing of 
another, from the Guilt of Murder, or be thought a Juſt Provoca- 
tion. Þ But if upon ill Words (as Giving the Lie, calling another 
Son of a Whore, c.) Both the Parties Suddenly Fight, and one kills 
the other, This is but Manſlaughter. For it is a Combat betwixt 
Two upon a Sudden Heat. Juſt Provocations may be in the follow- 
ing Manner. 4 As if one upon Angry Words ſhall Aſſault another, 
either By pulling Him by the Noſe, or Filliping upon his Forehead, 
Sc. and he that is fo Aſſaulted ſhall Draw his Sword, and imme- 
diately kill the other, This is only Manſlaughter. For the Peace 
was broke by the Perſon Kill'd, and an Indignity was offered to the 
Slayer, fo that he might Reaſonably apprehend that There might 
be ſome further Deſign upon him. * It a Man's Friend is aſſaulted 
by another, or engaged in a Quarrel that comes to Blows, and one 
in the Vindication of his Friend ſhall on a Sudden take up a miſchie- 
vous Inſtrument, and kill the Enemy of his Friend, That is but 
Manſlaughter. So it is if a Man ſees another injuriouſly Reſtrain'd 


of his Liberty by Pretended Preſs-Maſters, &c. and out of Compaſ- 


ſion comes to his Reſcue, and kills any of thoſe that ſo Injuriouſly 
Reitrained him, That is Manſlaughter. [ Ox. If the Party injured 


' ſubmitted, and there was no Affray.] Again, when a Man is taken 


' x Ventr. 
158. 
Raym. 212, 
213. 

Kely. 137. 
t 3 Inſt. 56. 
H. P. C. 5 1,47. 
Kely. 112, 


113, 115. 


P. P. C. 32, 
44. 


z H. P. C. 32, 
57˙ 

y 3 Inſt. 56, 
160, 


Hob. 134. 
Dalt. ch. 148. 


P- 352. 


in Adultery with another's Wife, and the Husband preſently kills 
the Adulterer, This is a Juſt Provocation, and makes it Manſlaugh- 
ter. For here was the Higheſt Invaſion of Property. [See Lev. xx. 
9. 10. | 

t The Unlawful Act muſt be without Deliberation, and without 
Intention of Doing a Perſonal Hurt, to make it Manſlaughter. For 


If the Unlawful Act is Deliberate, and tends to the Perſonal Hurt 


of any immediately, or by way of Neceſſary Conſequence, and 
Death enſues, It is Murder as before obſerved. ® So that any Un- 
lawful Act without an III Intent, is Manſlaughter, with an ill Intent, 
Murder. * As when two Play at Foils, and one kills the other, it 
is Manſlaughter only. For tho' the Act was Unlawful, yet there 
was no Deliberate Intention of Doing a Perſonal Hurt. J If Two 
Maſters of Defence, without the King's Command, play at Hand- 
Sword, Oc. and one Hurts the other ſo that He dies within a Year 
and a Day, it is only Manſlaughter. It is not Felony, if it is by the 
King's Command, (Cz.) For that in Friendly Manner they Play by 
Conſent and for Sport to Try their Manhood, or That They may be 
able to do the King a Service in that Kind, as Occaſion ſhall be of- 
fered. So if Death Happens by Playing at Foot-ball, By Wreſtling 
and ſuch like Sports, which are attended with no apparent Danger 
of Life, and are uſed only to Sport for Exerciſe. * If one Killeth 


another by Throwing a Stone over.a Wall in a Place where Men often 
Reſort, or by throwing a Stone wantonly at another in Play, and By 
doing ſuch Idle Action as cannot but Endanger the Bodily Hurt of 


ſome one or other, It is Murder, If done with an Evil _— to 
1 Hurt; 


2 
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-. 
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Hurt; If without ſuch Intention, It is Manſlaughter. The Intention 
of Evil, tho' not againſt a Particular Perſon, makes Malice Implied, WW 
z Certainly If a Man knoweth that People are paſſing T in the * 3 Inft. 57, =—_ 
Streets (as in London, where there is a Continual Concourſe of Peo- =o * 11 j 
ple paſſing up and down) and Throws Rubbiſh, a Piece of Timber Ate 


'Þ. or Great Stones from a Houſe, and Killeth another, It is Murder, Ty 
4 tho He calls out to the People To Stand aſide, becauſe in Common 
; Preſumption his Intention was to do Miſchief, when he caſts a Thing 


down amongſt a Multitude of People. Otherwiſe if he had call'd out | 4-0 
in a Country Town, where there is no ſuch Frequency of Paſſengers. | 
b If one by Shooting at Wild Fowl, Hare, Cc. kills a Man By Ac- v ; Inſt. 56. 
cident, If he is not Qualified to keep a Gun, It is Manſlaughter. 
But if he was Qualified to keep a Gun, and the Act was Lawful, 
It is Chancemedley only. But, tho' Qualified, If he Shoots at a 
Cock or Hen, or any Tame Fowl of Another Man's, and he kills a 
Stander-by, It is Murder, for the Act is Unlawful. © So if one, „ inf. .; 
meaning to Steal a Deer in the Park of another, accidentally Killeth contr. * * 
- a Boy that is Hid in a Buſh, This is Murder. But Qære, becauſe the ey. C. zi. 
; Unlawful Act doth not 'Tend immediately or by Neceſſary Conſe: 
quence to the Hurt of another. 4 
d If a Phyſician gives one ſuch Phylick that the Patient dies of it 4 4 18. 21. ty 
in the Operation, It is not Homicide, if there was no Felonious In- S. P. C. «6. b. 
tent. But if one that is not of the Faculy of Phyſicians takes upon 
Him the Cure of a Man, and he dieth of the Potion, &c. It is ſaid 


to be Homicide and Felony. | 
But there is a Manſlaughter, which is Puniſhable as Murder. For, * 


By the 1 Jac. 1. chap. 8. Ihen one Thruſts or Stabs Another, not 
having Then a JWeapon Drawn, or Then Striking firſt, ſo that He 
dies thereof within Six Months after ; altho It were mot of Malice or [10 
Forethouzht, He ſhall not Enjoy the Benefit of his Clergy. * 

This Att ſhall not Extend to Charge any with Thru Nag or Stab- 49 4 
bing, when it is done only Se Defendendo, By Migfortunè or in keep- : 


ins Peace, or in Chaſtiſing a Child, or Servant, with no Intent or | [1 "ol 
Purpoſe to commit Manſlaughter. | | | | 
| bs 

Obſerve upon this Statute, That where a Perſon who kills ano- 14 
ther, was at any Time ſtruck by the other in the Quarrel, or where 14 
He had a Weapon drawn at any Time in the Quarrel, before the * 1 
Thruſt, or Stab or Mortal Wound was given, The Slayer is out of | 
the Statute, tho he gave the firſt Blow. For the Words That Hath 1:50 


not IHE N firft ftricken, or That Hath not e T HEN any Wen- « ; Lev. 255, 185 

pon Dratun, ſhall be conſtrued to be the Stroke given by the Party 266 _ ie 

Slain, at any 'Time of the Quarrel, and not to any Stroke juſt before HOY 
the Thruſt or Stab; and ſo Ther ſhall be Conſtrued to a Meapon 

Drawn at any Time during the Quarrel. 

The Statute Extends to him only that f Actually gave the Stroke * H. P. C. ;8. 
or that Stabb'd the other; and not to Thoſe that were Aiding and | 
Abbetting in the Fact. For they ſhall be Allowed Clergy. So that 
If it cannot be proved by whom the Stroke was Given, The Caſe is 
out of the Statute, | | 

s A Killing with a Hammer, Cc, cannot come under the Words s rfones 432. 
Thruft or Stab. h But if the Party Slain had Diſcharged a a” or & 2 Ley. 266, 

| threw 
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k Kely. 55. 


i 3 Inſt. 54, 


56, 37. 


2 Inſt. 149. 
m 3 Inſt. 56, 


57 


H. P. C. 31. 
Dalt. ch. 148. 


p. 351. 352. 


threw a Pot, Bottle, Gc. at the Party that Stabb'd, It is within the 


—ũ— 


OO 


Equity of the Words, Having then a Weapon Drawn. For Pena] 
Statutes ſhall be conſtrued favourably for the Subject. For this Rea- 
ſon, if one had Drawn out a Piſtol only, and levied it at the Party 
without Diſcharging it; or held up a Pot, Bottle &c. Threatning 
only io Throw it; This ſeems to be a JVeaporn Drawn. [But 
ue. f 
25 He that is Ouſted of Clergy by this Statute muſt be ſpecially in- 
dicted purſuant to it; and yet the Jury may find Manſlaughter Gene- 
rally. For the Statute makes no New Offence, but only takes away 
the Benefit of the Clergy which was allow'd at Common Law. 
* For the Statute is but a Declaration of the Common Law, and 
made to prevent the Compaſſion of Juries, who oftentimes were apt 
to belicve 'That to be a Provocation to Extenuate a Murder, which 
in Law was not. 


1 N of Murder and Manflaughter, which are Foluntary Homi- 
cides. | 

Inovoluntary Homicide is either By Chancemealey, or thro' Neceſſity. 
| But theſe are not properly Felonies, becauſe not accompanied with 
a Felonious Intent. | 

3. m Chancemedley (Chance-Mefle) is where a Man is doing a Law- 
ful Act without Intent of Hurt to another, and the Death of ſome 
Perſon doth By Chance Enſue. Manſlaughter is call'd Chancemed- 
ley ; but then it ſignifies the Killing of a Man upon a Sudden Brawl 
or Contention by Chance. For Meſle, Medle or Melle is Brawling. 
But Chancemedley in Common Specch is where Death happens, when 
one is Doing a Lawful Act, and without an ill Intent. So then while 
one is uſing a Lawful Diverſion, as By Shooting at Rovers or at 
Wild-Fowl, Gc. or when one is Hewing a Tree, Gc. and the Head 
of the Hatchet flies off, and a Stander-by is accidentally Kill'd, This is 
Chancemedley. Alſo if one is doing a Lawful Thing that may breed 
Danger, and gives Warning (as where a Workman flings Down 
Timber or Rubbiſh from a Houſe, and Gives Warning to all Perſons 
To take Care and ſtand aſide) and yet kills one that Happens to be 


z Inft. 51. Underneath, it is Chancemedley. * Otherwiſe in Populous Cities, 
H. P. C. zz. where People are continually paſſing Up and Down. | See Of Man- 


Kely. 40. 
9 H. P. C. 5 
39% 


g. ſlaughter, ſupra.) ? If a Man whips his Horſe in the ſtreet to make 


him Gallop, and the Horſe runs over a Child and kills it, it is Man- 


ſlaughter : But if another had whipp'd the Horſe, it would be Man- 


v H. P. C. 31. {laughter in Him and Chancemedley in the Rider. P If a School- 


Dalt. ch. 148. maſter in Correcting his Scholar, or a Father his Son, or a Maſter 


P 351. 


His Servant, or an Officer in Whipping a Criminal, in a Reaſonable 
Manner, Happens to Occaſion his Death, It is Chancemedley and 
Miſadventure. But if they Exceed the Bounds of Moderation, 


H. Pp. C. 26. They are guilty of Manſlaughter. 4 And if they Correct with an Im- 


Kely. 65, 33. proper Inſtrument for Correction, as with a Sword, an Iron Bar, or 


kick the Scholar to the Ground, and then Stamp on him, and Kill, it 


is Murder; becauſe of the Cruelty and Barbarity of the Action. See 
Exod. xx. v. 20, 21. Numb. xxxv. S. 15. Deut. xix. . 5, 6. and 10. 
Jaſb. xx. v. 30.] 

In Chancemedley the Offender Forfeits his Goods, but hath a Par- 
don of Courſe, [See poſtea] 


Note, 
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Note, That there is a Death Per Infortunium, without the Fault 
or Procurement of another, © Occaſion'd by ſome Animal or elſe by z If. 57, 
a Thing without Life; as where one is kill d by a Fall from a Horſe, p . 
Mow or Rick of Corn, Hay, Cart, Gc. which tho' It is not properly TO 
Homicide or the Killing of a Man by a Man, nor Puniſhable as a 
Crime, Yet the Law takes Notice of it, and makes that 'Thing that 
occaſion'd the Death to be Forfeited to the King as a Deodand. [ See 


Of Deodands Under the Title of Franchiſes and Liberties, Book 2. 


chap. 2. Ante.| © But if a Man is lain in ſuch Manner by the wilful « Dalt. ch. 
Default of another; It is Felony. 149. p. 153. 

4. The Life of a Man may be taken away upon a Neceſſity. 

'This 7 makes it Excuſable or Fuſtifiable Homicide. 

1. Excyſable Homicide is $2 Defendendo, or where one has no o- 
ther Poſſible means of Preſerving His own Life than by Killing the 
Perſon who Reducd him to ſuch a Neceſſity : It is ſaid that it muſt 
be a Killing upon an [reoitable Neceſſity; but neceſſity always im- 
plies the A& to be inevitable, or that It could not be otherwiſe. 

t The Party Aſſaulted is not to be Excuſed, unleſs he gives back to 3 Inſt. 55, 
the Wall, Hedge, River, c. beyond which he cannot go before he f. p. C. 41,42. 
kills the other. But if the Aſſault is ſo Fierce and in ſuch a Place; Dalt. ch. i 5. 
that Giving back would Endanger his Life, He need not go back. K A138 
Certainly This muſt be a Killing Se Deferdendo or in his own De— 28 
fence. And tho one Retreats from an Aſſault to the Wall, &c. and 

gives the other Divers Wounds in his Retreat, yet if he Gives him no 

Mortal Wound till He Gets thither, He is Guilty of Excuſable Ho- 

micide and S Deferdendo only. But if the Mortal Wound was firſt 

given, then Manflanghter. If one Aſſaults another to kill him up- 

on Malice prepenſcd, and then flies to the Wall, &c. and there In 

His own Defence kills him, It is Murder. For he was the Original 

Cauſe of the Killing. But if there is Malice betwixt 4. and B. and 

A. ſtrikes firſt, and B. Retreats to the Wall, and there in His own 

Defence kills 4. This is Se Defendendo notwithſtanding there was 

Malice Between Them. 

" If a Priſoner Aſſaults a Gaoler, or One Aſſaults an Officer of Ju- 3 In. 56. 
ſtice that Hath a Lawful Warrant, 'They are not Bound to Give Back 5 * 
before They kill in Their own Defence. So it is where a Thief of- N 
ters to Rob or Murder Another either Abroad or in His Houſe. And p. 338. 
ſo It is Declared by the 24 H. 8. chap 5. [| See infra. | 838 

*A Nan in Fight falleth to the Ground, There His Flying to the * z In. 140. 


Wall, &c, is not Neceflary. 2 Cro. 367. 
A Man cannot draw a weapon in His own Defence in a Church or 
Church-yard. [See the 5 & 6 Ed. 6. chap. 4.] or in view of the 
King's Courts of Juſtice, or in Any of the King's Palaces. 
Upon an Indictment for Murder One cannot ſet forth His Caſe in ” = Inſt. 316, 


a Special plea; but muſt Plead Not Guilty, and Give the Special 5, P. Cc. 38 


Matter in Evidence. And tho' the Verdict is Chancemedley or Se 
Defeudendo, he ſhall Forfeit all his Goods and Chattels. But He 
ſhall have a Writ of Reſtitution, and a Pardon of Courſe. This 


For- 


— 


— 


. © Ruod Runs ob Tutelam Corporis ſui fecerit, Jure id fecifſe videtur. 1 Inſt. 16 2. 
a. Jar 384, 590. 3 Inſt. 56. i ore, Felle 


Vim Vi Repellere licet, modo fiat cum Moderamine Iuculpatæ Tutelæ. 1 Inſt, 162 a. 
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Forfeiture is made, That Men may be Wary and Careful How they 

Take away the Life of any Man. The Pardon was obtained former- 

ly by Certiorari out of Chancery to Remove the Record, which being 

certified, The Lord Chancellor iſſued forth a Pardon: But now it js 

done by Certificate of the Judge or Juſtices, Cc. | 
r 2 Inſt. 316. There can be no 2 Acceſſaries Before or after the Fact in Excuſa- 
3 Inſt. 56. ble Homicide. 


8 
* 


By the 24 H. 8. chap. 5. If One is Indifted or Appeal d for the 
Death of Another Attempting to Murder Him, or Rob Him on the 
Highway, or in His Houſe, (and ſo found By Verdict) He ſhall 
Forfeit no Lands or Goods for the ſame ; but fhall be Acquitted and 
Diſcharged thereof. [See of Forfeiture, Book 4. chap. 5. See the 
6, Ed. 1. chap. 9.] 


So then Se Deferndendo is an Excufable Homicide. And Thus it 

may be ſaid Chancemedley, Sce Of Bail, Book 4. chap. 5. 
„z Inſt. 211. 2+ FJuſtiſiable Homicide muſt be alſo 5 * 2 Neceſſity. This is 
212,217,221. either of a Publick or Private Nature. 1, Public, occation'd either 
Aft. ra8. b. By the Due Execution of Publick Juſtice or the Adcancement of it. 
+> Rep. 36. By the Due Execution of Juſtice, when Judgment of Death is given 
H. P. C. 35, By One that hath Juriſdiction in the Cauſe, and when Judgment is 
Bale ch. c. Executed By a Lawful Officer, and the Execution is Purſuant to the 
p. 354, 355- Judgment. But if the 1 is only Erroneous (as Death in 
Treſpaſs By Juſtices of the Peace, Oc. The Officer is not Guilty of 
Felony, tho the Judge is Guilty. In Advancement of Juſtice, either 
in Relation to Criminal or Civil Cauſes. Criminal, as when a She- 
riff or Bailiff, Having a Lawful Warrant, Arreſts a Perſon that hath 
Actually Committed a Felony, or that is indicted of Felony, tho' no 
Felony done, or the _— is Innocent, and He will not Obey ; or 
when He will not Suffer himſelf to be Arreſted, but Defends Him- 
ſelf ; or when One Either with or without Warrant, Purſues a Felon 
upon Hue and Cry that flies for it, or One that is Indicted of Felony ; 
See of a Warrant in Law, &c. Book 4. chap. 5.] Or if a Priſoner Aſ- 
aults 'Thoſe that Conduct him to Gaol, or his Gaoler while he is 
Endeavouring to Eſcape ; If thoſe who are engaged in a Riot, [See 
1 Georg. chap. 5.F. 3.) or Forcible Entry or Detainer, ſtand in Oppo- 
ſition to a Juſtice's Command or Lawful Warrant ; If any are doing 
Treſpaſs in a Foreſt, Chace, Park, or in any Encloſed Ground where 
Deer are kept, and will not Render tanie to the Keepers, but 
Fly to Defend Themſelves; [See the 3 & 4 V. & M. chap. 10. and 
4 & 5 IW. & M. chap. 23. For Preſervation of the Game.] In 41] 
Theſe Caſes a Killing may be Juſtified. (See of Murder Me Ci- 
„z Inft. 56. vil, b As a Sheriff, &c. may kill a Man that Reſiſts an Arreſt, (O.) 
221. But he cannot kill One that flies from the Execution of a Civil Pro- 
* 3 37. ceſs. So It is, If the Sheriff, G c. Endeavours to Retake One that 
OY 1 10. hath been arreſted, and hath made his Eſcape, and doth Reſiſt Him. 
But no Private Perſon hath this Authority upon an Arreſt in a Civil 
Matter, as he hath upon an Arreſt for Felony. Neither hath the 
Sheriff, &c. this Authority either in Criminal or Civil Caſes but up- 


H. P. C. 38. on a © Neceſſity as aforeſaid ; as when an Offender cannot be taken 


Dalt.ch. 150. without Killing him, (5c. If he might be taken without Killing 


of 


| * >. by 
A 32 


of One's Perfor, Houſe or Goods, 4 As when a Woman kills One H. p. C. zo 


tempts to Murder him, Rob him, Abroad, or in his Houſe, [Sec 24. 
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that Attempts to Raviſh Her, or when one kills another that At- 4 7" 8 1 

ZI. S. chap. 5. Ante.| When one in Danger of Drowning, Thruſts 

another from a Plank, Sc. whereby He is Drowned ; When the 

Owner of a Houſe, His Servants or Lodgers, Kill one that Endea- 

vours to Rob or Burn the Houſe, or to Commit any other Felony. 

e But if the Aſlault in the Houſe were in the Day-Time, not to Rob H. p. C. 45. 

me, but to beat me, Oc. It would be a killing Se Defendendo. If 57- 

One comes into my Houſe claiming a Title, or Breaks open my Win- A "a 

dows fo Arreſt me, or doth any Private Treſpaſs to my Goods, and * ”” 

I Kill Him. It is Manſlaughter at leaſt. In Defence of the Poſſeſſion 

of my Goods, I may Juſtify to beat Him that will wrongfully take 

Them from me; but I cannot Juſtify the Killing of him, except 

He is a Thief. If one Enters Wrongfully and Forcibly into the 

Houſe of another, and the Owner Endeavours to Fire the Houſe, 

and the Wrong-doer kills Him, it is alſo Manſlaughter. [See 1 Fac. 1. 

chap. 1. | ; 
{ER the Special Matter Found, The Party is to be Diſmiſs'd * Iuſt. 283. a. 


without any Forteiture or Pardon Purchaſed, . _ _ 


Theſe are the Felonies (at leaſt Suppoſed Felonies at firſt) commit- M. P. C. 38. 


ted againſt the Life of the Subject. 


2. Private Felonies may be againſt the Body of the Subject with- 
out Taking away his Life; and may be Committed By r. Buggery, 


3 Rape, Jo Forcible Marriage or Defilement of Women, 4. Poly- 
gam, 5. Mayhem. 


1. 8 Brggery or Sodomy is the Carnal knowledge of the Body of s; Int. 58, 
Man or Woman or of Beaſts againſt the Order of Nature. It may _ 
be committed by Man with Man or Woman, or By Man or Woman 45 * 
with a Beaſt. Some kind of Penetration, and alſo of Emiſſion, muſt H. P. C. 177, 
be proved. [See Hæod. xxii. g. 19. Levit. xviii. v. 22, 23.] If a __ _—_ 
Boy or Girl thus Abuſed are within the Age of Diſcretion, It is noß © © 
Felony in them, but in the Agent only. Otherwiſe It is Felony in 


Both Agent and Patient. Not only he that doth the Act is a Princi- 


pal, but They that are Preſent, Aiding and Abbetting the Miſdoer, 
are alſo Principals. This is Felony by the Antient Common Law. 


By the 25 H. 8. chap. 6. Brggery is made Felony without Clerg y 
[See 5 Eliz. chap. 17.] 


The Words of the Statute are, If any Perſon ſhall Commit, Cc. 
which Extends to a Woman as well as a Man. 


2. h Rape (Naptus) is the Carnal Knowledge of the Body of a » iInft. 123. b 
Woman by Force and againſt her Will. There muſt be Penetration 124. 4. 
and Emiſſion, otherwiſe an Aſſault only. Emiſſion may be Evidence . 
of Penetration, tho not full Evidence. This is alſo Felony by the 12 Rep. 37. 
Common Law. [See Deut. xxii. . 25.] It is no Excuſe that the ma — I 
Woman Conſented after the Fact, or before the Fact, if it was for Dalt. ch. 160. 


fear of Death or Impriſonment ; or that ſhe was a Common Strum- P. 392: 
8 A a a pet; 


* 


—_ _ Wo K 


* A 8 
— * 


— 


s Jgentes & Conſentientes Pari Puna Plectentur. 3 Inſt, 39. 5 Rep. 80. 


* 
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3 Cro. 332. 
Dalr. ch. 1 60. 
p. 393» 


« 5 Inſt. 61. 
H. P. C. 118, 
119. 

12 Rep. 20, 
110. 

Hob. 182. 

3 Cro. 48a, 

484,488,492. 


pet; or chat She Conceived. | We and See S. P. C. 24. Finch. 204. 


But it is a ſtrong Preſumption Againſt the Woman That She made 
no Complaint in a Reaſonable Time after the Injury. 

Aid-rs and Abetters may be Indicted as Principal Felons, whether 
Men or Women. 


The Word Rapuit ſignifies as much as Curnaliter Cognovit, and is 


Neceſlary in the Indictment. 


Dy the 18 Eliz. chap. 7. It is Felony without Clerg y to Commit a 
Rape, And whoſoever ſhail Carnally Know and Abuſe any Moman- 
Child under the Age of Ten Tears (hall Suffer as a Felon without 
Clergy. [See J/ft. t. or the 3 Ed. 1. chap. 13. Weſt 2. or the 13 Ed. 1. 
chap. 34. and 2 Iuſt, 180, 453.] 


It is not material Whether ſuch Child Conſented or was Forced, 
Yet it muſt be Proved that the Offender i Enter'd Her Body. 


3. Forcible Marriage or Defilement of a Woman of Eſtate is Felo- 
ny. For, | 


By the 3 H. 7. chap. 2. If any Perſons ſhall take away any Mo- 
man Having Lauds or Goods, or That is Heir Apparent to Her An- 
ceſtor, Agaiuſt Her Will, and Marry or Defile Her, The Takers, 
Procurers, Abetters and Receivers of the ſame Woman ſo Taken A. 
gainſt Her Mill, and Knowing the ſame, ſhall be Deem d Principal 
Felons. Provided That This Act Extend not to any Perſon Taking 
Any Woman, Claiming Her only as his Ward or Bond-IWoman. [See 
the 39 Eliz. chap. 9. infra. 


k The Woman muſt have Lands or Goods to be Heir 4pparent. 
She muſt be taken away againſt Her Will, and She muſt be married 
to the Miſdoer or to ſome other by his Conſent, or Defiled, as ap- 
pears by the Preamble of tho Statute, to which the Enacting Clauſe 
does Refer by the Words, So againſt Her Will. If Theſe do not Con- 


cur it is no Felony within this Statute ; but the Miſdoer muſt be o- 


therwiſe Puniſhed. 
If the Taking is unlawful and againſt the Will of the Woman al- 


tho' the Marriage was with her Will, it is Felony within the Statute. 
Thoſe that after the Fact receive the Offender, and not the Wo- 


man, are not Principals within this Statute ; but Acceſſaries according 
to the Rules of Law. 


Privies to the Marriage, and not Parties to the Force, are not with- 


in the Statute, CONES 
The Indictment ought to Altedge that the taking was for Lucre. 
See the 43 Elis. chap. 13. | By | 


By the 39 Eliz. chap. 9. All Perſons, who ſhall be Principals, Pro- 
curers or Acceſſaries before the Offence Committed im the taking away 


of Women againſt their Mill, contrary to the 3 H. 7. chap. 2. ſhall be 


13 Cro. 557, 
558. 

1 Lev. 257. 

Raym. 473. 


Excluded the Benefit of the Clerg y, 


| An Information will lie for ſeducing a Young Man or Woman 
from their Parents, in Order to marry Them, Gc. againſt their Con- 
ſent. I | | 4. mo- 


% 


TD KK yy, 4 


SS hk. 


D 0” 


* 


—_ — — — 6— 


Ch. I. | Laws of England. 


363 


% — 


— W — 


4. * Polygamy is where a Man marries Iwo or more Wives to; 
ther, or where a Woman marries two or more Husbands together. 
[See Of Husband and Fife, Book 1. chap. 6.] Here The Body of the 
Husband and Wife way be ſaid to be injur'd by a Second Marriage 
while Either are Living. Therefore, 


By the 1 Jac. 1. chap. 11. F any Perſon within England and 
Wales, being Married do Marry any Perſon or Perſons, the former 
Husband or IWife being alive, Every ſuch Offence ſhall be Felony. 
Provided That This Att fhall not Extend to any Perſon or Perſons 
cohoſe Husband or Wife ſball be continually beyond Sea for Seven 
Mars; or whoſe Hnsband or ie ſhall be Abſent for Seven Tar s in 
Any of the King's Domimons, the One not knowing the Other to be 
Living within that Time. Provided alſo that this Act ſhall not 
Extend to Perſons Divorced by Sentence in the Eccleſiaſtical Court, 
or where a former Marriage is Declared Void by Sentence there, nor 
to a Marriage made within Age or Conſent, 


n So that If Either is Abſent Seven Years beyond Sea, Notic of a 


being Alive is not Material; but if Abſent Seven Years in the King's 
Dominions, They can marry only where there has been No Notice 
at all that Either Party is Living. 

Not only a Divorce a /inculo Mat rimomii, but a Divorce 4 Men- 


ae $9 


9 Rep. 72. 
3 Inſt. 88. 
H. P, G 121, 
128. 


— 


0 3 Inſt. 89. 


fa & Thoro is within the Proviſo of this Statute ; becauſe a Penal Sta- H. P. C. 121, 


tute muſt be Conſtrued Favourably. (C.) 


Where Either of the Parties are within the Age of Conſent at the 463. 


122. 


Cro. 461, 


Time of the firſt Marriage, and Doth Diſagree to the firſt Marriage Kely 23. 


at the Age of Conſent, The Husband or Wife way marry a Second 
Time. [See Of Husbaud and Miſe, Book 1. chap. 6. 


5. P Mayhem (Moyhaigne, Mayhemium) is a Hurt of any part of ” Terms of 


Man's Body, whereby he is Render'd leſs Able in Fighting either to 
Defcnd Himſelf or Annoy His Enemy. As if a Bone, Joynt, or Fin- 
ger is broken, or Diſabled by Shrinking up, or an Eye put out, or 
the Foreteeth broken, or the Skull broke, or where one is Caſtra- 
ted, c. But it is not Mayhem to cut oft an Ear or Noſe, becauſe 
This is not Weak ning, but Disfiguring a Man. [Sce the 23 Car, 2. 
chap. 1. infra.) | | 

All Mayhem is Felony ; but no Mayhem at Common Law is pu- 
niſhed with Death, or otherwiſe than by Fine and Impriſonment. 
But when a Fine is ſet for this Offcnce, Ilie Court of K. B. may en- 
creaſe it upon View of the Party Maimed. The Words Felonice Maß- 


the Law, v. 


layhem. 


1 Inft. 126. b. 


1275 a. 288. a. 
3 Inſt. 63, 
118. 

H. P. C. 133, 
182, 

2 Roll. Abr. 
578. 


hemavit are Neceſſary in the Indictment. Mutilavit or Oltrumcacit, 


Cc. is not Sufficient. 
The Judgment in an Action of Treſpaſs is Damages. 


By the 5 H. 4. chap. 5. 1f any Man do Cut out the Tongue, or put 


out the Eyes, of any of the King's Subjetts, of Malice Prepenſed, It 


is Felony. : 

By the 1 Jac. 1: chap. 12. It is Felony without Clergy to Conſume 
or Lame any Perſon in his Body By Witchcraft. [See poſtea Con- 
cerning Witchcraft. | 
| Aa a 2 By 
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By the 23 Car. 2. chap. 1. F any on Purpoſe, or Malice Fyrc- 
thought, and by Ul ug in Wait, ſhall Cut or Diſable the 70 0ngue, put 
out the Eye, Slit the Noſe, Cut off the Noſe or Lip, or Cut off or 
Diſable Any Limb or Member of any Subject, with Intention 20 
Maim or Disfigure Him, Such Perſons, Their Counſellors, liders and 
Abetters are Felons without Clergy. Provided that there ſhall be no 
Corruption of Blood, Loſs of Dower, or of Lands, Goods and Chat- 
tels of the Offender. | 

By the 9 Ann chap. 16. F any Perſon: ſhall unlawfully Attempt to 
Kill, or ſhall Unlawfully Aſſault, and Strike, or Wound a Pri Oy 
Counſellor in the Execution of his Office, he ſhall ſuffer as a Fel; 
without Clergy. 


'Theſe are Felonies againſt the Body of the Subject without Ta- 
king away his Life. 


3. Private Felonies Againſt the Goods of the Subject are Larcenies, 
from Latrocinium. 'Theſe are of Two Sorts. 1. Si . Larceny, or, 

2. Mixt Larceny. To which may be added, 3. Piracy. 
4 2 Inf. 189. 4 Simple Larceny alſo is of Two Sorts. 1. Grand Larceny, and 

3 nf 107- 2, Petit Larceny. EO 
Dalt. ch. 134. 1+ Grand Larceny is a Felonious and Fraudulent Taking and Car- 
Pp: 365, 366. rying away, By Man or Woman, the meer Perſonal Goods of an- 
ely. 68. other, above the Value of Twelve Pence; not from the Perſon, or By 
Night in the Houſe of the Owner. | 
To Explain the Definition of Simple Grand Larceny. 

3 Toft. 107, It muſt be a r Felonious and Fraudulent Taking, or with an Inten- 
1705. tion to Steal when it firſt cometh to His Hands and Poſſeſſion. The 
— = q. Intent of Stealing mult be at the Time of the Receiving. For if one 
p. 363. Hath the Poſſeſſion of Goods once Lawfully, tho he carrieth Them 
_ HP.C-61,62. away with an Ill Intention afterwards, It is no Larceny. It muſt not 
yay s * be by Bailment or Delivery; for that is a Receipt and not a Ta- 
5 Rep. 13. king. Thus, If a Carrier Receives Goods to carry Them to a certain 
Place, or a Taylor receives Cloth Delivered to Him to make a Suit 
of Cloaths, G c. Theſe cannot commit Felony by Imbezilling Them. 
The Remedy muſt be By Action. But if the Privity is Determined, 
that is, If by Agreement the Goods were to be carried to a certain 
Place, which the Carrier doth not, or if they are brought to the 
Place, and afterwards the carrier takes. them with an Intention of 
Stealing Them, Then it is Larceny. If the Carrier Opens the Pack, 
c. and takes away Part of the Goods Delivered to him, with an 
Intent to Steal them, It is alſo Felony. So if a Miller, who Re- 
ceives Corn to Grind, takes away Part of it with an Intention to 
Steal it, &c. For ſuch Poſſeſſion of a Part Diſtinct from the Whole 
was not Delivered by the Owner. [See the 7 Fac. 1. chap. 7. For 
Puniſhing Frauds committed by Workers of Wool that take away a 
Part of it.] But if I lend a Friend a Horſe, or if he Hires him, to 
Go to York, or any other certain Place, and goes to r according- 
ly, and there Rides away with him, It is not Larceny, tho' the Pri- 
vity was Determined. [| Oz. the Particular Reaſon of this Caſe. ] But 
I may have my Action for the Damage. So If I lend one a Horſe, 
Gc. and he kills him, I may have a General Action of Treſpaſs; in- 
' Raym. 275 aſmuch as by the killing the Privity is determin'd. If a Shopkeeper 


Kely. $2, 4 . - Pelivers 


Mis. a < 
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Delivers Goods to a Perſon that pretends to Buy Them, and he run- 
neth away with 'Them, it is Felony; for the Goods were not out of 
the Poſſeſſion of the Owner. If one comes on pretence to Buy a Horſe, 
and the Owner gives Him leave to Ride Him to 'Fry His Paces, and 
He Rideth away with him, It is Felony. 

One that hath the bare * Charge of Goods, and not the Poſſeſſion -; 166. 188. 
(as a Butler that hath the Charge of Plate, a Shepherd of Sheep, a H. P. C 6. 
Servant that hath the Charge of my Chamber By Delivery of the e 
Key to him, Oc.) may be guilty of Larceny. But if my Shepherd, 
whom ] truſt with my Sheep, ſuffers Them by his Negligence to be 
loſt, drown'd, &c. Action upon the Caſe lieth ; tho' the Defendant 
cometh to the Poſſeſſion of Them by the Act of the Plaintiff, Thus 
It is in the other Caſes of a Butler or Servant before-mention'd. So 
where one hath a ſpecial Uſe only ; for if a Gueſt that hath a Picce 
of Plate ſet before him in a Tavern or Inn, takes it away, He is 
Guilty of Felony ; for this is no Bailment on Delivery, but a Grant of 
a Special Uſe to a Special Purpoſe. {See the 3 & 4. V. & Al. chap. 

9. Concerning the Taking away of Furniture Let to Uſe with Lodg- 
in oft. 

5 intending to Steal my Goods Gets Poſſeſſion of Them ; Int. 64, 
by Replevin ; or By 13 in Ejectment, obtain'd by Falſe Oath, non 8 
gets Poſſeſſion of my Houſe without any Colour of Title, and then ] Sid. wg 
takes away my Goods, The Legal Proceſs, in Abuſe of the Law, Kely. 43, 44- 
ſhall not Excuſe Him from a Felonious and Fraudulent Taking a- 
way of my Goods. | 

x If one Feloniouſly takes away my Horſe, and another Feloni- * s. P. C. bi. 
ouſly takes away the Horſe from him, the Laſt Man may be Indicted — P. C. 64, 
for a Felonious Taking from me; becauſe in Judgment of Law The wks 
Poſſeſſion and the Property always continued in me. | 

If one loſeth his Goods and another) Finds Them and Converts 
Them to his own Uſe with an Intention to Steal them, It is no Lar- „ 3 Inft. 108. 
ceny; for the firſt taking was Lawful. So if one Finds Treaſure- H. P. C. 61. 
Trove, Waif or Stray, | 

S Note, That there muſt be an Actual Taking for the Indic- * 3 Inſt. 107. 
ment muſt be Felonice Cepit, Feloxice Abduxit or Aſportavit only is FF: © 6% 
not Good. Wye 


By the 21 H. 8. chap. 7. If a Servant (being of the Age of Eigh- 
teen Tears, and not an T W- l. goes away with Goods of his Ma- 
ſter or Miſtreſs Delivered to Him to keep, or being iu the Service of 
His Maſter or Miſtreſs Imbezils Them, or Converts them To his Uſe; 
with an Intention tv Steal Them, Contrary to His Truſt, If the 
Goods are of the Value of Forty Shillings, or Above, it is Felony. 
[See the 1 Ed. 6. chap. 12.] Apprentices and Servants under Eigh- 
teen ſhall ſtaud in like Caſe as before this Statute, [See 12 Ann; 
chap. 7. poſs. | 


2 He muſt be a Servant at the Time of the Delivety of the Goods, . alt ch. 
and at the Time of his Going away. 'Therefore for Imbezilling 155. 2 388. 
Goods after his Maſter's Death See the 33 H. 6. chap. 1. H.PF.C62,63- 

If one Servant Delivers the Goods to another Servant, 'This is a 
Delivery By the Maſter, 

FO d If 
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b Dyer 5. b If the Maſter or anotlie Servant delivers a Bond or Obligation, 


3 FEES or Delivers Cattle to Sell, and the Servant gos away with the Bond 
for the Cattle, and goes away with the Money, This is not Felony 
within the Statute. So if a Servant Reccives his Maſter's Rents, 
For the Maſter did not deliver the Money to the Servant. It mutt 

© Palt. ch. be of ſuch Things Delivered to keep. © If Goods Delivercd to the 

155, p. 369. Servant to keep are under the Valuc of 40s. and he goes away with 
Them, This is only a Breaca of 'Truſt, becauſe of the Delivery. But 

if the Servant ſhall Imbezil or Convert to his own Uſe, or Go away 
with any Goods of his Maſtrr's, which were not delivered to him, 
'This is Felony, tho' the Goods were under the Value of F orty Shil- 
lings. [See the 12 Arm. chap. 7. infra.) 


And Carrying away. This is alſo Neceſſary, The leaſt Remo- 

ving of the Thing from the Place, where it was, is ſufficient tho' it 

a > Inft. 108, is not Quite Carried off. As If One is Apprehended d before He Gets 
109. the Goods Stol'n out of the Houſe, or before he has led a Horſe out 


ACTS of the Paſture, © or when one takes Goods out of a Trunk, and lays 


p. 369. Them on the Floor, and is Apprehended before he can carry Them 


* Kely 31. off, For by thus Taking Them and Carrying Them ſo far, He 
H. P. C. 64. Hath the Poſſeſſion of them. * If one kills my Sheep and Strips 

Them, and then carries away their Skins, or pulls off the Wool fror1 
« > Inft, 108. their Backs, and carries it away, it is Larceny and Felony. 8 All 
Dalt.ch.155. Indictments in Larceny muſt ſay Felozice Cepit & Aſportavit, or Ce- 
p. 36 pit & abduxit. | 


» z Int. 18. By Mam or Woman. h An Infant under fourteen Years of Age may 
H. P. C. 65. Commit Larceny, but Judgment is uſually Reſpited, tho? there are 
Dalt. ch. 157- Precedents that Infants under fourteen Years of A 
P. 37S 375 in the Hand. A Femme Covert alone may commit Larceny. [See in 
i Dalr, ch. the Beginning of this Chapter.] i If one Ready to Starve takes Vi- 
151. p. 363. ctuals from another to Satisfy His Preſent Hunger, It ought not to be 
Adjudged Larceny. {See Prov. vi. v. 30.] 2 
x 3 Inſt. rog. The Mere Perſonal Goods. æ Mere, for if the Perſonal Goods Sa- 
8 Rep. 33- vour any Thing of the Realty, It cannot be Larceny. Here then we 
* 66. muſt not Underſtand Things annexed to the Freehold, as Corn, Graſs, 
Dalt. ch. 156. Wood or Fruit Growing, or Lead on a Church or Houſe. But it is 
P 372. Larceny if They are ſevered from the Freehold, If the Thief Severs 
Them at one Time, and then comes again at another Time and 
Takes Them. Thus no Larceny can be committed by Taking and 
Carrying away an Infant in Vard, becauſe in the Realty, If the 
Realty is the Principal Thing, It is not Larceny ; as Stealing of a 
Cheſt with Writings Relating to a Freehold, tho' the Cheſt is of 
Value. Therefore of Paper and Parchment, on which Conveyances 
are Written Concerning L.ands, or of Bonds and Obligations, Relating 
to ſome other Thing which cannot be Stol'n, Larceny cannot be com- 
mitted. (O.) Beſides, The Law does not preſume that any one 


would Steal ſuch 'Things that are ot no Value or Uſe to any one * 
| ; the 
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3 Neceſhras Inducit Privilegium Quoad Jura Privata. Bacon 29. 


or other Thing in Action, or receives the Money duc on the Bond or 
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the Owner. The Perſonal Goods alſo muſt not be of a 1 Baſe Na- 
ture, as Dogs or Cats, if 'They may be ſaid to be One's Perſonal 
Goods. Some Things that are Hild by Nature, and made Tame, 
cannot be Taken away feloniouſly as Perſonal Goods; as (for Ex- 
ample) Bears, Apes, Monkies, Pole-cats, Ferrets, Squirrels, Parrats, 
Singing Birds, Ge. 

If No Felony can be Committed of any Thing that is Wild and 
Reclaimd at Aze, Felony cannot be Comitted of the ung in the 
Neſt, Kennel or Den. 


m By the Goods of Another, We mi. Underſtand Goods that are = ; Inf. 110. 


in the Property and Poſſeſſion of Another. 


Therefore To take away un M¹ Beaſts out of the Poſſeſſion of 7 Rep. 18+ 
another is not Larceny ; Neither To Take Deer, Hare, Conics in a 2 In 


Foreſt, Chaſe or Warren; becauſe no one has any Property in them. 


the more Effectual Diſcovery and Puniſhment of Dcer-Stealers. And 
5 Georg. chap. 15. and 28. ] | 2 | 

But it Wild Beaſts are fit for Food, and are afterwards Reduced to 
Tameneſs (as Deer, Wild-Boar, Hares, Conies, &5c.] He that Stcal- 
eth Them, knowing them to be Tame, Committeth Felony. 

Obſerve then the Difference between Wild Beaſts tam'd Serving for 
Food, and Wild Beaſts tam'd Serving for Pleaſyre only. But tho' Deer, 
Boars, Gc. are Wild, yet when They are kill'd, Larceny may bc 
Committed of the Flc/h. | 

To Take * Fiſh in a River is no Felony, But it Is Felony to 
Take away Fiſh in a Net, 'Trunk, or Pond; becauſe then they arc 
not at their Natural Liberty. 

As to Mild Fowls, The Law is the ſame as of J/71d Beaſts, Obſer- 
ving the Difference betwixt ſuch as arc for Food or Pleaſure only. [See 
the Authorities, /zpra. | | 

Of Swans mark'd or Pinion'd or Tam'd, which are kept in a Pond 
or Private River; as alſo of Young Pidgeons in a Dovchouſe, or 
Young Hawks out of their Neſts in another's ſeveral Ground, Larce- 
ny may be Committed. But to take Old Pidgeons out of a Dove- 
houſe, is not Larceny, unleſs they were ſhut up there; becauſe there 
is no certain Property in any one. Felony may be Committed by 
taking away Cocks, Hens, Peacocks, 'Turkeys, Geeſe, Ducks, and 
Their Young Ones. Alſo to take away the Eggs of Tame Fowl is 
Felony ; Except the Eggs of Swans and Hawks tam'd, which is Pu- 
niſhable by Fine and Impriſonment by the 11 H. 7. chap. 17. 


By the 37 Ed. 3. chap. 19. To Steal Hawks Reclaim'd is Felony. 
[See 34 Ed. 3. chap. 22. and See of Abſolute and Qualified Property, 
Book 2. chap. 5.] 


Generally Larceny ' may be Comitted of all Creatures that are 


of a Tame Nature, whether Domeſtick Beaſts or Fowls; eſpecially 
if they are fit for Food. 


By the 2 & 3 Ed. 6. chap. 33. Healing of a Horſe, Mare or Geld- 
ing, is Felony without Clerg ). 
P Alſo 


ſt. 201. 


3 Inſt. 159, 
110. 


[See the 3 & 4 W. & M. chap. 10. 4 & 5 IF. & Al. chap. 23.] For H. P. C. 66, 


Dalt. 


h. 15. 


p. 370. 
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* Dalr, ch. b Alfo of all Moveable Goods, the Property of which is in any c 
15% P-37% Perſon, Larceny may be Committed; as Money, Houſhold-Stutt, c 
Hay, Corn Trees and Fruit ſevered from the Ground, &5c. To take 7 
away Goods, whereof the Owner is Unknown, ſometimes is no Fe- l 
4 3 Inſt. 108. lony; As 4 'Treaſure-Trove, Wrecks, Waifs, Strays, before Scizure L 
P. C. 67. By the Perſon who hath a Right thereto. This Fact ſhall be Pu— ( 
niſhed only By Fine, &c. But in other Caſes a Man may be Guilty ] 
H. P. C. 65. Of Felony in taking away Goods, the Owner whereof is r Unbnown. ; 
Dalt. ch. 156. In which Cafe the King ſhall Have Them, and the Indictment ſhall l 
p. 373 be for Taking Bona Cujnſaam Hominis Ignoti. One alſo may be 
Guilty of Felony for taking away the Goods of a Church or Chapel, 
or the Goods of Pariſhioners, as Plate, Bells, Books, Veſtments, &c. ] 
z Inft. 110. And he who Takes off a * Shroud, &c. from a Dead Corpſe, may be ] 
12 Rep. 113. indicted as having ſtol'n it from the Executors or Adminiſtrators, or / 
2 K other Owner thereof when it was put on. For a Dead Man is not f 
p. 373. Capable of Having any Property. A Man may commit Felony by 
z Inſt. 110. Taking away his * Oc Goods in the Poſſeſſion of another. For a ; 
H. P. C. 67. Felonious Taking muſt be of the Poſſeſſion; or of the Property with 
Dale gh. 36. Poſſeſſion; not of the Property Removed from the Poſſeſſion. Thus, F 
Pult. 126. When the Owner Delivers Goods to a Tailor, Carrier, &c. and Af- 
terwards Steals Them from Him, with an Intent to Charge him for 1 
'Them, It is Felony in him, for tho' he had the General Property } 
in Himſelf, yet the Tailor, Carrier, &c. had a Special Property and 1 
the Poſſeſſion for a Time. And therefore in that Senſe it is a taking : 
the Goods of Auot her. So If one Lends or Delivers Goods to keep, 
e and he Steals Them. u The Vie cannot Steal Goods from her 0 
Pult. 1264.  Husband, for they are not the Goods of Auother; the Husband and I 
Wife being one Perſon in Law. Thus of the Goods of Another. 
h 
Above the Value of Twelve-Pence. For if the Perſonal Goods 
„ 2 Inſt. 189, Stol'n amount to * Above the Value of Twelve-pence, then it is 
190. Grand Larceny. But the Things Stol'n are to be Reaſonably valued 
N according to the Rate of an Ounce of Silver at this Day. [See Meſt 1. 


p. 366. or 3 Ed. 1. chap. 15.] Some are of Opinion That the Stealing of 
H. P. C. 10. Goods To the Value only of Twelve-pence is Grand Larceny. Y If 
Dalt. ch. 154. two Steal Goods to the Value of Thirteen-pence, this is Grand Lar- 
p. 366. ceny in Both; for Each Perſon is as much a Felon as if he had Stol'n 
2 Inſt. 190. that Sum alone. If one at Different Times ſteals ſeveral Parcels of 
Goods from the ſame Perſon, which together do Exceed the Value 
of Twelve- pence, 'They may be put together in one Indictment, and 
the Offender may be found Guilty of Grand Larceny. But This is 

ſeldom Practiſed. | 
Not from the Perſon, or By Night in the Houſe of the Owner. 
| [See infra.] | 
[See the 5 Arn. chap. 31. For Receivers of Felons and Stol'n | 
Goods, 4 Georg. chap. 11. 6 Georg. chap. 23. For pretending to Help 
One to Stol'n Gocds, and Tit. Larceny from the Houſe, poſt.] | 


By the 6 Georg. chap. 23. If any ſhall wilfully and malicioofly A 
5 ſault Any Perſon in the Publick Streets or Highways with an Intent 
to tear, ſpoil, &c. the Garments or Cloaths of 1765 Perſon, upon Con- | 
viction He ſhall ſuffer as in Caſe of Felony, - | 

2, tit 


1 


\ 
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2. 2 Petit or Petty Larceny is when the Goods Stol'n do not Ex- * 2 Int. 189, 
ceed the Value of Twelve- Pence. If one indicted for ſtealing Goods 3 Inf 10 
of the Value of Forty Shillings, and the Jury find ſpecially; as they H. P. C. 18. 
may, The Value to be but 'Ten Pence, it is but Petty Larceny, Pu- Pall. ch. 154. 
niſhed with Forfeiture of Goods and Chattels, Tranſportation, See“ . Jo” 
4 Georg. chap. 11.] Whipping or other Corporal Puniſhment. | See 
of Judgment, Book q. chap. 5.] Petty Larceny is Felony; tho' not of 
Death; and Agrees with Grand Larceny in all Things, Except only 
as to the Value of the Goods ; which makes the Difference of Puniſh- 
ment. 

Thus of Simple Larcenies, whether Grand or Petty Larceny, 

2. Mixt or Complicated Larceny has a further Degree of Guilt in 
It, and is either a Taking 1. From the Perſozz of a Man, or 2. From 
His Houſe, For Simple Lorceny is a Taking away the Goods of 
Another, but not from the Perſon or the Horſe, as hath been 
laid. - 

1. Larceny from the Perſon, Either puts Him in Fear, or 2. Docs 
not put Him in Fear. 


1. That Larceny from the Perſon that puts him in Fear is 
ROBBERY. 


2 ROBBERY (Rapina, RobbeFa, from the Robe or Garment) 


is a Felonious and Violent Aſſault upon the Perſon of Another, ta- © Far 
king from the Perſon Goods or Money, to any Value, putting Him 3 Ii. 68, 
in Fear. b 'Tho' Robbery is ſometimes taken (in a large Senſe) for 72 p. C. 51, 
a wrongful taking away of Goods. 72, 73. 

In This Deſinition 'Theſe Things are to be Conſidered more parti- * Inſt. 236. 


cularly (vz.) The Fiolent Aſſault upon the Perſon, The Taking 

acbay from the Perſon of Another, The Putting of him in Fear. 

Ihe Violent Aſſault. © This Agreeth with the Indictment, Vic- z 1ng. 68. 

enter & Felonice Cepit. + Dalt. ch.153, 
Taking away. Therefore an Attempt to Rob by Bidding one © 3%? 

Stand, Oc. without Any Taking, is not Felony. For Cepzt implies, 

That the Thief muſt be in Poſſeſſion of the Thing Stol'n. Yet for 

this Aſſault He is puniſhable by Fine and Impriſonment. If a Thief, 

with or without Weapon Drawn, bids the Party deliver his Purſe, 

and he Delivers it, This is a Taking to make it Robbery. And tho 

the 'Thief, finding little in the Purſe, Delivers it back again, Yet it 

is Robbery. If a Thief Compels one By Fear to Swear that he will 

fetch Him a Sum of Money, which he doth accordingly, and the 

"Thief Receives it, This is a Taking away, and Robbery. If a Thief, 

Cuts my Girdle, to which my Purſe is faſten'd, and the Purſe falls 

to the Ground, no Robbery. But if the Thief takes up the Purſe, It 

is Robbery, tho' He letteth it fall and leaves it there. So that You 

may obſerve, That there is a Taking in Deed and a Taking in Lac; | 
and that the Words Tating away are to be largely Extended. 4 All a Crom 34. 

that come in Company to Rob are Principals, and are eſteemed to 1 And. 116. 

Take away, tho' One of the Gang only actually doth it. Nay, tho H. P. © 72. 

the Gang miſs of their firſt Intended Prize, and one of them Rides . 

from the Reſt, and Robs another in the ſame High- way out of View 

of the Reſt, and Returns to Them, All are guilty of the Takin 

and the Robbery, tho' they All did not Conſent to the Fact, becantſe 

They all came with a Deſign of Robbing, and to Aſſiſt one Another 

in Caſe of Need. 


B b b | From 


2 


© 3 Inſt. 65, 
H. P. C. 73. 
Dalt. eh. 153. 
P- 364. 
Pult. 128. 


s 3 Inſt. 68, 
H. P. C. 71, 
73. 

Finch. ch. 21. 
p- 217. 
Dalt. ch. 153. 
p. 364. 


z Inſt. 117. 
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From the Perſon of Another. ©"'Cheſe Words alſo are not to be nicely 


Conſtrued, tho' the Indictment is a Perſond, Gc. In ſome Caſes it 
my be Robbery, tho the Theif doth not take the Goods from the 


Prion of the Owner, nor yet Aflault Him. For not only the taking 
away a Horſe from me on which I am actually Riding, or Money out 
of my Pocket, but the Taking away of my Horſe ſtanding by 
me, or of any Thing belonging to me in my Preſence or before my 
Face, and againſt my Will, is in Law a taking from my Perſon. A 
Claim of Property without Colour for it will not avail. Thus if 
the Thief takes my Purſe, which in my Fright I caſt into a Buſh or 
Robs my Servant of my Moncy in my Preſence, or Drives my Cat- 
tle out of my Ground while I am ſtanding by, not Daring to Reſiſt 
Him, Gc. This is Robbery. But It One leaves His Horſe tied and 
ſteps aſide, or if a Carrier follows his Horſes at a Diſtance, and they 
are Taken by a Thief, It is not a Taking from the Perſon, or 
Robbery. 


To any Value. , Somewhat muſt be taken; and if It is but a Pe- 


3 ny, It isa Robbery. Here It is Felony of Death tho' the Sum is un- 


der Twelve-pence, or never fo ſmall. In other Larcenies Judgment 
of Death is only where The Thing Stoln is above the Value of 
Twelve-pence. 


Putting Him in Feer. 8 This diſtinguiſhes the Robber from a 
Cut-Purſe, or other Stealing from the Perſon. For if He taketh A- 
ny Thing from my Perſon on the High-way, without putting me in 
Fear by Aſſault or Violence, It is not Robbery ; but a Felony for 


which the Offender ſhall have his Clergy, If with his Sword Drawn, 


he bids me deliver my Purſe, and afterwards prays me to give him 


an Alms, and I give him an Alms accordingly, This is Robbery ; 


for I did it thro' Fear. | | 
Robbery is Felony without Clergy.] See of the Clergy, chap. 2. 


poſt.) 


By Weſt. 1 or 3 Ed. 1. chap. 9. All Perſons are to be Ready at the 


Summons of the Sheriff, and Cry of the County, to purſue and Arreſt 
Felons and Robbers, &c. in pain after Attainder thereof, to make 


Fine to the King h This is an Affirmance of the Common Law. [See 


4 Ed. 1. Officium Coronatoris. | 5 

Default be in the Lord of a Franchiſe, The King hall ſeiſe 
his Franchiſe ; but if in the Bailiff, he ſhall be Impriſoned for a Tear, 
and Fin'd, &c. 

[Sec for the Expoſition of this Statute, 2 Inft. 172, 173.] 

By the Statute of Wincheſter or 13 Ed. 1. chap. 1. &c. Iumediate- 
ly upon Robberies and Felonics committed Freſh Suit ſhall be made 
from Town to Town, and County to County, by Horſemen and Foot- 
men, to the Sea-Side. The Conſtable, (the Perſon being Deſcribed, 
&c.) is to call upon the Pariſhioners to Aſſiſt Him in the Purſuit in 
His Precinit; and to give Notice to the next Conſtable who if to do 


the ſame as the firſt, &c. If the Country will not Anſwer the Bodies of 


the Offenders, The whole Hundred fhall be Anſwerable for the Robbe- 
ries there committed, &c. 1 13 1 
2 


1 
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33 4 Towns Malld, The Gates ſhall be ſhut from Sunſet t6 
Sumriſius. | | 
PBetwixt Aſccnſion-day and Michaclmas Watch ſhall be kept in Ci- 
ties, Boroughs and Towns, all Night from Sun-ſet till $11-riftns. 
[See 28 Ed. 1. chap. 17. 28 Ed. 3. chap. 11. 7 Rich. 2. chap. 6. 


5 H. 4. chap. 3.] 


i A Stranger cannot be compelled to keep Watch. Every Inha- * * Cro. ag. 
bitant is bound to keep it in his Turn, or to find Another to keep it 
for him; otherwiſe indictable for a Refuſal, | 


By the 27 Eliz. chap. 13. The Perſon RobVd ſhall maintain an 
Action Againſt the Hundred in which He was Roblvd, If He Gives 
Notice with Convenient Speed of the Robbery to ſome near Town, &c. 
If He within 20 Days before Action brought, makes Oath before a 
Friſtice of Peace Dwelling within or near the Hundred where, 8c. 
whether He knew the Parties that Robl'd Him, or Any of Them; 
Tf He Commences His Suit After Forty Days and within One Year 
after the Robbery Done, Then the Hundred is Chargeable if the 
Robbcirs or One of the Robbers are not Taken. 


This Statute hath alter'd the Statute of Miucheſter; For now No- 
tice mult be given of the Felony, Oath made before a Juſtice of 
Peace whether He knew the Parties, and if One of the Offenders is 
taken in the Purſuit it ſhall Excuſe the Hundred, &c. 

k If the Robbery is Committed in the Night, the Hundred ſhall . 1 7. 
not be Charged, for no Negligence can be imputed to the Hundred, ; Ing. i 72 
in not Guarding the Country, or not purſuing, by Night. I Cro. 753. 

| By the Common Law Day-Light before Sun-riſing or after Sun- , cg he 
ſetting is accounted Part of the Day, and not of the Night. Days 2 Cro. 106, 
are Natural and irtificial. Natural, which conſiſt of 24 Hours, and 47. 
Contain the Solar Day and the Night. Artificial, which begins from 
the Riſing of the Sun and Ends when it ſets. But We are ſpeaking 
of Day-light; which (I ſay) is here accounted Part of the Day, tho 
the Sun is down. 8 5 

To go on with the Statute. 


Il here Damages are Recovered Agninſi One, or ſome Few, of the 
Tzhabitants of the Hundred, and the Reft refuſe to Contribute, Two 
Juſtices of the Peace (1 Q.) Develling within or near the ſame Hun- 
dred, ſhall for the Lecyiug thererf ſet a Tax upon every Pariſh 
within that Hundred; according to which the Conſtables of every 
Town ſhall Tax the Particular Inhabitants, and leuy the Money by 
Diſtreſs and Sale of Goods, &c. [See 1 Georg. chap. 5.4. 6. Con- 
cerning the Taxation of a Hundred upon Demoliſhing of any Church, 
Chapel, Gc. by Rioters, &c.] _. 

The Robbery muſt be Committcd upon the King's Highway to en- 
title the Party Robbed to an Action Againſt the Hundred, not if it is 
Committed in a ® Cloſe diſtant from the Highway, (.) or in a "3 Cro. 267. 
Houſe. * Every Man's Houſe is His Caſtle, which He ought to De- HHC. _ 
fend. And if any one is Robbed: in his Houſe it ſhall be eſteemed 
his own Fault. [See the 7 Rep. 6, 7. for further Remarks on the 1 Mod. 221. 
13 Ed. 3. chap. 1. and the 27 Elig. chap. 13.] Re EE © Lag 
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Ak 


9 3 Cro. 41, 
379. 


P 1 Cro. 142. 
3 Cro. 35, 
336. 


42 Saund. 
380. 


r 2 Inſt. 172, 
173. 
3 Inſt. 116, 


TIT 


7 Rep. 6, 7. 


The Statutes of the 22 H. 8. chap. 1. 25 H. 8. chap. 3. 1 Ed. 6. 
chop. 12. 46 5 Ph. & Mar. chap. 4. Speak of Robberics Commit. 
ted In or About or Near the Highway. [See 3 Inſt. 220. If it is 
not laid in the Indictment that the Robbery was Committed 7; or 
About or Near the Highway, and to have put the Perſon Robbed 
in Fear, the Robbery is not within theſe Statutes; and the Offender 
ſhall have the Benefit of the Clergy. 

The Action is Grounded upon the 13 Ed. 1. The 27 Elis. 
ſhews only How the Examination ſhall be, gc. 

It is not Material if the Notice was given in another Hundred. if 
near the Place of the Robbery. l 

If a Sercant is Robbed of His Maſter's Goods P The Maſter may 
ſue. But then the Servant mult be Examined upon Oath zr ſupra, 
for He might know the Robbers. But the Maſter may be Witneſs in 
his own Cauſe to make clear Proof of the Value of the Goods. 4 If 


a Carrier is Robbd of another Man's Goods, either He or the 


Owner may Sue the Hundred. But the Carrier muſt Give Notice, 
and make Oath as in Caſe of a Servant, tho' the Owner brings the 
Action. Each Man here may be a Witneſs in his own Cauſe. 


By the 6 Georg. chap. No Receiver-General, or Auy of Hes 
Agents or Servants, i 2 for carrying any Money to be received 
on Account of Taxes, ſhall maintain any Action againſt any Hundred 
for being Robb'd on the King s Highway of the ſaid Money, unleſs the 
Perſons ſo carrying ſuch Money ſhall at the Time of ſuch Robbery be 
together in Company, and be in Number Three at the leaſt, to atteſt 
the Truth of their being Robb'd. 


r There are Two Kinds of Hues and Cryes (from Huer to Hoot or 
Shout) the one by the Common: Law and the other by the Statute. 
So that there are 'Two Purſuits, the one for the King, and the other 
for the Party by Private Suit. | 

Not only thoſe that refuſe to Levy Hue and Cry, or do not pur- 
ſue upon the Hue and Cry, ſhall be puniſhed by Fine and Impriſon- 
ment, but thoſe that are preſent when a Man is Murdered or Rob- - 
bed, and do not Endeavour to Arreſt the Offender, or Levy a Hue 
and Cry. | 

There muſt be a Felony done, or elſe the Arreſting of the Party is 


unlawful, tho it was upon Hue and Cry. But if a Felony is Com- 


mitted, and the Hue and Cry is againſt One that is not of Ill Fame, 
or ſuſpected or unknown, yet the Arreſt is Lawful, tho He is not 
Guilty. For the Hue and Cry will juſtify Him in the Arreſt, where 
a Felony is Committed, He that levieth Hue and Cry upon Another 
without Cauſe, ſhail be puniſhed for Diſturbance of the King's 
Peace. 


By the 29 Car. 2. chap. 7. If Perſons Travelling on the Lord's 
Day are Robb'd, The Hundred ſhall not be Charged. But Hue and 
Cry ſhall be made. 


| By the 3 & 4 W. & M. chap. 9. One that ſhall Rob any Perſon, oi 


ſhall Comfort, Aid, Abet, Aſſiſt, Counſel, Hire or Command any Per- 
ſor to Commit ſuch Offence, or ſtand mute, or challenge peremptorily 


above T wenty, ſhall not have the Benefa of the Clergy. . 
3 7 


Ch. I. 

By the 4 & 5 W. & M. chap. 8. He «ho Apprehends and Profe- 
cute a High-way-Man to Conviction, ſhall within a Aonth after- 
wards Receive of the Sheriff of the County where the Robbery was 
Committed, Forty Pounds (producing the Certificate of the Jude or 
Fuſtices, before whom the Perſon was Convitted) with His He, 
Furniture, Arts, Money and other Goods taken with Him ; not ta- 
kins away the Rights of any Perſons Claiming the ſame, from whom 
They were taken. [ See 6 Georg. chap. 23.] 

If One is Killd by a Highway-Man, when Purſuing or Endea- 
zouring to Apprehend Him, His Executor or e upon 
Certificate ſhall Receive the ſaid Sum of Forty Ponnas. 

If any Perſon out of Priſon having Committed any Robbery, ſhall 

Afterwards Diſcover Two or More Robbers, So as Two or More of 
them fhall be Convitted, ſuch Diſcoverer is entituled to a Pardon. 

By the 6 Georg. chap. 23. The Streets of Cities, Towns and Pla- 
ces are deem d to be Highways within the Meaning of the 4&5 W. 
& M. chap. 8. | 
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2. Larceny from the Perſon which Does not put Him in Fear is 
either done Prioily without His Knowledge, or Openly with His 
Knowledge. * Privily and without His Knowledge, as by Picking 1135 #68. 
the Pocket or by Cutting the Purſe, and Stealing from thence to the pair. im. 
Value of Twelve-Pence. If it is laid in the Indictment to be done p. 365. 
Clam & Secrete a Perſoud purſuant to the 8 Eliz. The Offender is 
Excluded His Clergy. If thoſe Words are wanting, a Private Lar- 
ceny from the Perſon ſhall have the Benefit of the Clergy. Operly 
and with His Knowledge, in his Sight and before his Face; as if One 
takes off my Hat or Wig, Gc. from my Head, and runs away with 
It; or comes into a Shop and cheapens Goods and runs away with 
them, without paying for them, (5c. In all theſe Caſes of open 
Larcenies with Knowledge, the Offenders are by the Common Law 
within the Benefit of the Clergy. [But as to Dwelling Houſes, Shops, 
c. Sce 12 Ann. chap. * 5 | 


By the 8 Eliz. chap. 4. None that Taketh any Thing Privily and 
Felonioufly from the Perſon of Another ſhall have the Benefit of His 


Clergy. 


The Words are Tating ANY T HING (Generally) from the 
Perſon of Another Privily, and Felomiouſly; yet by Conſtruction 
the Thing taken muſt be Above the Value of 'Twelye-Pence: the 
t Statute not Altering the Offence, but taking away the Privilege of 1. 1 5. 
the Clergy, if Above that Value; which the Offender had before the p. 36. 
Statute. Therefore if it is under T'wclve Pence, it is Petit Larceny, 
as at Common Law, SID | 
This Statute Extends not to any Acceſſaries Before or After. 
Thus Of Larceny from the Perſon. 
2. Larceny from the Houſe is alſo a Mixt and Complicated Lar- 
ceny, and Ouſt of the Clergy, tho' but Simple Larceny by the Com- 


mon Law. 


u H. P. C. 76. 
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| The Statutes of the 22 H. 8. chap. 1. 25 H. 8. chap. 3. 1 Ed. 6. 
| chap. 12. 4 & 5 Ph. & Mar. chap. 4. Speak of Robberics Commit. 
| ; ted In or About or Near the Highway. [See 3 Iuſt. 220.] If it is 

not laid in the Indictment that the Robbery was Committed [z or 
. About or Near. the Highway, and to have put the Perſon Robbed 
in Fear, the Robbery is not within theſe Statutes; and the Offender 
ſhall have the Benefit of the Clergy. 
* 3 Cro. 4, The Action is Grounded upon the 13 Ed. 1. The 27 Hlis. 
| 379. ſhews only How the Examination ſhall be, &c. 
| It is not Material if the Notice was given in another Hundred, if 
| near the Place of the Robbery. | 
1 Cro. 142. If a Sercant is Robbed of His Maſter's Goods P The Maſter may 
3 Cro. 55, ſuc. But then the Servant mult be Examined upon Oath 27 ſupra, 


336. for He might know the Robbers. But the Maſter may be Witneſs in 
a2 Saund. his own Cauſe to make clear Proof of the Value of the Goods. 4 If 
380. a Carrier is Robbd of another Man's Goods, either He or the 


Owner may Sue the Hundred. But the Carrier muſt Give Notice, 
| | and make Oath as in Caſe of a Servant, tho' the Owner brings the 
| Action. Each Man here may be a Witneſs in his own Cauſe. 


By the 6 Georg. chap. N Receiver-General, or Any of Hes 
Agents or Servants, imploy'd for carrying any Money to be received 
on Account of Taxes, ſhall maintain any Action againſt any Hundred 
for being Robb'd on the King's Highway of the ſaid Money, unleſs the 
Perſons ſo carrying ſuch Money ſhall at the Time of ſuch Robbery be 
2 in Company, and be in Number Three at the leaſt, to atteſt 

be Truth of their being Robb d. 


*2 Inſt. 172, There are Two Kinds of Hues and Cryes (from Huer to Hoot or 
z Toft. 116, Hout) the one by the Common Law and the other by the Statute. 
117. So that there are Two Purſuits, the one for the King, and the other 
ep. 6, 7+ for the Party by Private Suit. 
Not only thoſe that refuſe to Levy Hue and Cry, or do not pur- 

f ſue upon the Hue and Cry, ſhall be puniſhed by Fine and Impriſon- 
| N ment, but thoſe that are preſent when a Man is Murdered or Rob- 
bed, and do not Endeavour to Arreſt the Offender, or Levy a Hue 
and Cry. | 

There muſt be a Felony done, or elſe the Arreſting of the Party is 
unlawful, tho it was upon Hue and Cry. But if a Felony is Com- 
mitted, and the Hue and Cry is againſt One that is not of Ill Fame, 
or ſuſpected or unknown, yet the Arreſt is Lawful, tho' He is not 
Guilty. For the Hue and Cry will juſtify Him in the Arreſt, where 
a Felony is Committed, He that levieth Hue and Cry upon Another 
without Cauſe, ſhall be puniſhed for Diſturbance of the King's 
Peace. 


- — — 2 —_—— — r pa 


By the 29 Car. 2, chap. 7. If Perſons Travelling on the Lord's 
Day are Robb'd, The Hundred ſhall not be Charged. But Hue and 
Cry ſhall be made. IE 

By the 3 & 4 W. & M. chap. 9. One that ſhall Rob any Perſon, ot 
Hall Comfort, Aid, Abet, Aſſiſt, Counſel, Hire or Command any Per- 
ſon to Commit ſuch Offence, or ſtand mute, or challenge peremptorily 
above Twenty, ſhall not have the Benefit of the Clergy. jo 
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By the 4 & 5 W. & M. chap. 8. He who Apprehends and Profe- 
cute a High-way-Man o Conviction, ſhall within a Mouth after- 
words Receive of the Sheriff of the County where the Robbery cas 
Committed, Forty Pounds (producing the Certificate of the Jndoe or 
Fuſtices, before whom the Perſon was Convitted) with His He, 
Furniture, Arms, Money and other Goods taken with Him ; not ta- 
kings away the Rights of any Perſons Claiming the ſame, from whom: 
They were taken. [ See 6 Georg. chap. 23.] 

If One is Killd by a Highzeay-Man, when Purſuiug or Endea- 
gi e to Apprehend Him, His Executor or F upon 
Certificate ſhall Receive the ſaid Sum of Forty Ponnas. 

If any Perſor out of Priſon having Committed any Robbery, ſhall 

Afterwards Diſcover Two or More Robbers, So as Two or More of 
them ſhall be Convifted, ſuch Diſcoverer is entituled to a Pardon. 

By the 6 Georg. chap. 23. The Streets of Cities, Towns and Pla- 
ces are deem d to be Highways within the Meaning of the 4 & 5 W. 
& M. chap. 8. 


2. Larceny from the Perſoz which Does not put Him in Fear is 
either done Priouly without His Knowledge, or Operly with His 
Knowledge. * Privily and evithout His Knowledge, as by Picking 
the Pocket or by Cutting the Purſe, and Stealing from thence to the 
Value of Twelve-Pence. * If it is laid in the Indictment to be done 
Clam & Secrete a Perſond purſuant to the 8 Eliz. The Offender is 
Excluded His Clergy. If thoſe Words are wanting, a Private Lar- 
ceny from the Perſon ſhall have the Benefit of the Clergy. Operly 
and with His Knowledge, in his Sight and before his Face; as if One 
takes off my Hat or Wig, Oc. from my Head, and runs away with 
it ; or comes into a Shop and cheapens Goods and runs away with 
them, without paying for them, (5c. In all theſe Caſes of open 
Larcenies with Knowledge, the Offenders are by the Common Law 
within the Benefit of the Clergy. [But as to Dwelling Houſes, Shops, 
c. Sce 12 Ann. er | | 


By the 8 Eliz. chap. 4. None that Taketh any Thing Privily and 


Felomoufly from the Perſon of Another ſhall have the Benefit of His 
Clergy. 


The Words are Taking ANY T HING (Generally) from the 
Perſon of Another Privily and Feloniouſly; yet by Conſtruction 
the Thing taken muſt be Above the Value of 'Twelye-Pence : the 
t Statute not Altering the Offence, but taking away the Privilege of 
the Clergy, if Above that Value; which the Offender had before the 
Statute. Therefore if it is under Twelve Pence, it is Petit Larceny, 
as at Common Law, | . 

This Statute Extends not to any Acceſſaries Before or After. 

Thus Of Larceny from the Perſon. 

2. u Larceny from the Houſè is alſo a Mixt and Complicated Lar- 
ceny, and Ouſt of the Clergy, tho but Simple Larceny by the Com- 
mon Law. | | 
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* Clam delinguens magis punitur quam Palam. 8 Rep. 12). 


ſ 3 Inſt. 68. 
H.P 


„P. 75. 
Dalt. ch. 1 53, 
P- 365. 


H. P. C. 75. 
Dalt ch. 153. 


P- 365. 


„H. p. C. 76. 


p" rr * W 


Eſpecially, 


An Inftitute of the Book III. 


By the 23 H. 8. chap. 1. To Rob any Perſon in His Dwelling- 
Houſe, the Oconer, His Wife or Servants being there, and put in 
Fear, is Felony without Clergy. | Se the 1 Ed. 6. chap, 12. 
25 H. d. chap. 3. revived by the 5 & 6 Ed. 6. chap. 19. 4 & 5 Ph. 
& NM. chap. 4. Part of the 3 & 4 W. & M. chap. 9. For all the; 


Statutes relate to a Robbery iu a Deelling-Honſe, &c. puttin g fome 


Perſon in Fear. ] 


If the Houſe had been broken open in the Night and Goods Stoin. 
or with Intention to Steal, tho' no one was put in Fear, it had been 


Burglary. [Sec Of Burglary, Infra.) 


By the 39 Eliz. chap. 15. A Felonious T aking of Goods to the Fa- 
lue of Five Shillings out of any Dwelling-Houſe, or Out-Houſe, zh 
no Perſon there, Ouſt of Clergy. 


Robbing the Houſe, when no Perſon was therein, was not ſo Pc- 
nal (before this Statute) as Robbing is when ſome Perſon was 
therein. But Bad Perſons took Opportunity to Commit Robberies 
in Houſes when People were gone to Church, or about their Bu- 
ſineſs. 

[TSce the 5 & 6 Ed. 6. chap. 9. For Robbing any Perſon in his 
Dwelling Houſe, Booth or Tent in any Fair or Market; whether the 
Owner be Sleeping or Waking; Part of the 3 C 4 I. & M. chap. 9. 


For theſe Statutes Ouſt of Clergy, tho' a Perſon is in the Houſe 


and ot put in Fear, or tho no Perſon at all is in the Houſe, Gc.] 


By the 3 & 4 W. & M. chap. 9. I any one Perſon ſhall Feloniouſly 
take away any Goods or Chattels being in any Dwelling-Houſe, 7he 
Owner or any other Perſon being therein, and put in Fear; or ſhall 
Rob any Develling-Honſè in the Day-time, Any Perſon being there- 
in, or ſhall Comfort, Hire, Command or Aid One to Commit any of 
the ſaid Offences, or to break any Develling-Houſe, Shop or are- 
houſe thereunto belonging in the Day Time, and take any Goods, &c. 
to the Value of Five Shillings, altho' no Perſon be therein, Hall not 
bow # + Whol of the Clergy. [See Of Robbery, ante, and of Bin- 

ary, poſt.) ; 

4 i $6. Perſon ſhall take away with Intent to Steal, Imbezil, or 
Purloin any Chattel, Bedding or Furniture, which by Agreement 


He is to Uſe, or ſhall be Let to Him to Uſe, in Lodgings, [ach Steal- 
ing is Larceny and Felony. 


The Former Part of this Act is not penn'd with that Clearneſs cs 
Uſual. 8 


By the 1o & II W. Zo chap. 23, All Perſons rho by Night or 
Day ſhall in any Shop, Warehouſe, Coach-houſe or Stable, Private- 
ly and Feloniouſly Steal any Goods to the Value of P:ve Shillizigs or 
More, tho ſuch Shop, &c. be not Broke Open, or tho any Perſon be 
or be not in ſuch Shop, &c. or that fhall Aſſiſt in Committing ſuch 
Ofence, He ſhall % the Benefit of the Clergy. f 

. * T 
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F any Perſon ſhall Commit any Prrelary, Honſe-breaking or Felo- 
5 in Stealing un, Horſe, or any Money, Mares and Goods, from: 
toom the Benefit of the Clirgy is by the ſaid ad taken away and be- 
1917 out of Pr T7 hall Diſcover, 07 Carſe io be Diſcovered and Ap- 
prehended, eo o more, wo then had or e fhall Commit any Bur- 
glary, &c. and be Convicted thereof, ſhall be intituled to a Pardon of 
All Burelaries, &c. ; : | 
Any Perſon Taking and Proſecuting ſnch Felons to Convitticn, < 
upon the Fudges Certificate thereof Gratis, Mall be Exempt from, 
Pariſh-Offices iu the Pariſh where ſuch Felony was Committed. Per- 
lons flain by any ſuch Honuſe-Breakers, Horſe-ſtealers or other Felon 
aforeſaid by Endeazonring to Apprehend Them, Their Fxecutors of 
Adminiſtrators ſhall have ſuch Certificate. | 
By the 5 Ann. chap. 31. 4 Reward of 40 I. rs Given to any 020 
That fhall take and Convidt one Guilty of the Felonions Breaking 
or Hutriug any Houſe in the Day-Time. | See 6 Georg. chap. 23.] 
And If any Perſon fhall Commit ſuch Felony, and after Diſcover 
Two who Have Committed ſnch Flonies, {6 as They be Convitt, ſuch 
Diſcocercr hall have 40 l. and ſhall kave his Pardon for All Felo— 
nies, Except Mnrder and Treaſon. | 
And if any Perſon ſhall Receive or Buy Knowinaly any Stolen 
Goods, or Knowingly Harbour or Conceal F:lons, Hes ſhall be taken as 
Acceſſory to the Felony and ſuffer as a Felon. 
By the 12 Ann. chap. 7. If any Perſon fall ſteal any Money, 
Coods, &c. of the Value of Forty Shillings or more, being in any 
Dwelling-Houſe, or Out-Houſe therennto belonging, tho ſuch Honſs 
be not Broken hy ſuch Offender, and tho any Perſon be or be not in 
ſuch Houſe, &c. or if any Perforn ſhall Aſſiſt Another to Commit ſuch 
Offence, He ſhall be Debarrd the Benefit of the Clere . 
This Att ſhall not Extend to Apprentices under the Aae of 15 Tears, 
ho ſhall Rob their Maſters. = 
By the 4 Georg. chap. 11. J/hen any Perſon Takth Reward un 
der the Pretence of Helping any One to Stolen Groods, He ſhall (un- 
leſs he Apprehends the Felon, &c.) Suffer as a' Felon, as if He Hy 
ſelf had Stolen the Goods. [See Of the Clergy, chap. 2. poſt. And 
Of Judgment in Felony, Book 4. chap. 5.] 
by the 6 Georg. chap. 23. I/hoſoever jhall Diſcover, Apprehend + | 
and Proſecutę to Convittion,of Felony without Benefit of Clerg y any 1 
Perſon for 3 a Reward to Help any Perſon to Stolu Goods (uu- 4 
leſs he apprehenas the Felon, &c. ) ſhall be entituled to a Reward of 40 1. 


After Simple and Mixt Larcenies, Let us ſay ſomething of Piracy. 
3. * Piracy (d niigg, Dolus, or Deceit) is a Felon againſt the « 3 1,6 111. 
Goods of a Subject, by a Depredation or Robbing at Sea. This is a 112, 113. i 
Capital Offence By the Civil Law; but by Act of Parliament It is to H- F. © 774 | 
be Enquired of, Heard, and Determined according to the Courſe of . . mn 
the Common Law, as if it had been done upon the Land. It ſtill 
Remains an Offence By the Civil Law, ond therefore a Pardon 
of all Felonies, doth not Diſcharge it. It being a ſpecial Of- | 
tence, It ought to be Specially mentioned. [For the Method ol 
of Trial According to the Common Law, See the 28 H. 8. ak 
chap. 1. 1 & 12 IJ. 3. chap 7. and See of the Court of Admi- | | 
'ralty and Court By Commiſſion upon the. 28 H. 8. Book 4. chap, 1.] | 
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By the 11 & 12 . 3. chap. 7. If any Natural-Born Subjects or 
Deui gens ſhall Commit any Piracy or Robbery, or Any Act of Hoſti- 
lity, againſt others of His Majeſty's Subjects, upon the Sen, under Co- 
lour of Any Commiſſion from any Foreign Prince, or any other 
whatſoever, ſuch Offenders ſhall be taken to be Pirates, Flons 
= Robbers, and ſhall ſuffer as Pirates, Felons and Robbers upon 
the SEAS. 

If any Commander or ' Maſter of any Ship, or any Seaman, ſhall 
within the Admirals Juriſdiction betray his Truſt and Turn Pirate, 
Enemy or Rebel, and run away with his Ship, or any Boat, Ord- 
nance, Ammunition or Goods, or yield Them up Voluntarily to a Pi- 
rate, or Combine with, or Attempt to Corrupt any Commander, Off- 


cer or Seaman to yield up or run away with Any oO or Goods, or go 


over to Pirates, or if Any Perſon ſhall lay violent Hands upon his 
Commander to Hinder him from Fighting in Defence of the Ship or 
Goods Committed to his Truſt, and endeavour to make a . 1 
the Ship, He ſhall be adjudged a Pirate, Felon and Robber, and (uf- 


fer as Pirate, 0c. 


1f Any ſhall on the Land, or Sea, Knowinely ſet forth any Pirate 
or Maintain, Command or Adviſe, Any Perſon to Commit Piracy, 
and ſuch Perſon ſhall thereupon Commit ſuch Piracy, They ſhall be 


adjudged Accefſary to ſuch Piracy. Likewiſe If any Perſon, know- . 


ing ſuch Piracy to be done, ſhall upon Land or Sea, Receive an 

Shi p, £ or Goods which have been by ſuch Pirate Piratically 
taken, He ſhall be adjudged Acceſſary to ſuch Piracy, and ſhall be 
tried according to the 28 H. 8. and ſafer as the Principals ought to 
ſuffer. | See the 4 Georg. chap. 11, 6 Georg. chap. 23. and of the 
Court Zy Commiſſion According to the 28 H. 8. Book 4. chap. 1.] 


4. Private Felonies againſt the Dwelling or Habitation of a Man 
are of Two Kinds, 1. Burglary, 2. Arſon. 8 


1. Y Burglary (Barglaria, Burglar, from Burg a Houſe, and La- 
ron a Thief) is a Felony at the Common Law; and by the Common 
Lato is where a Perſon in the Night Breaketh and Entereth into the 
Manſion Houſe of Another, to the Intent to Commit ſome Felony 
there, whether the Felonious Intent be Executed or not. 

In the Night. The Word * Noctauter is Neceſſary in Every In- 
dictment for Burglary ; For if there was ſo much Daylight at the 
Time that a Man's Face might be Diſcerned thereby, It is not Burg- 
lary. The Night aggravates the Offence. If the Like Offence is 


Committed by Day, It is call d Honſe-breating. [See Of Larcenies 


from the Houſe, ſupra.] 

| Breaketh and Entreth. 2 The Breaking and Entring is alſo 
Neceſſary to maſte it Burglary, not Breaking only. Felonice & Burg- 
lariter Fregit & Intravit are the Words of the Indictment. There- 
fore as to Breaking ; If a Door is Open, or a Window is Open, or a 
Hole is made in a Wall before, and the Thief Enters and Steals, or 
Draws out the Goods, it is not Burglary ; tho' this is breaking in 
Law. In Burglary there muſt be an Actual Breaking of the Houſe, 
if the Thief Breaketh the Glaſs of the Window, a Hole in the Wall, 


Draws the Latch, Unlocks the Door, to Rob, ©. This is an actual 


4 | Breaking 
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Breaking of the Houſe. As there muſt be a Breaking, ſo there muſt 
be an Entry. Setting the Foot over the Threſhold after the Door is 
Broke open; putting a Hand, Hook or Piſtol within the Window or 
Door broken open 1s an Entry. 

if a Maſter lies in one Part of the Houſe, and his Servant in ano- 
ther Part, and the Servant in the Night draws the Latch of the Ma- 
ſters Chamber, and enters it to Rob or Murder Him, Here is both a 
Breaking and Entry. | 

But in ſome Caſes one may be guilty of a Burglary without actual 
Breaking. As when one comes down a Chimney by Night to Rob, 
or when ſeveral Perſons come in the Night with a Deſign to Commit 
Burglary, and One docs it, while the Reſt watch near the Houſe 
that no Help ſhould come to the Owner; here the Act of One is by 
Interpretation eſteemed to be the Act of All of Them. But if a Ser- 
vant opens a Window to Let in a Thief, who comes in and Steals, it 
is Burglary in the Stranger, and Robbery in the Servant. b When 
Thieves, having an Intent to Rob, pretend Buiineſs to get into the 
Houſe by Night ; or raiſe Hue and Cry, and bring the Conſtable, to 
whom the Owner opens the Door, and when They come in They 
Bind the Conſtable and Rob the Owner; This being done in Abuſe 
of the Law, is by Interpretation eſteemed to be an Actual Breaking 

and Burglary ; and the whole Act ſhall be imputed to the Thieves. 
[See the 12 Hun. chap. 7. poſt.] 

The Manſion Houſe of Another. © Here a Church may be under- 
ſtood, for it is the Manſion-Houſe of God. (O.) If a Church is not 
to be call'd a Manſion-Houſe, it is a diſtin& Burglary to Break and 
Enter it in the Night to Rob it. [See the 1 Ed. 6. chap. 12.] The 
Out Buildings adjoyning to the Manſion-Houſe, as Barns, Stables, 
Pairy-Honſes, &c. are to be underſtood as Parcel of the Manſion- 
Houſe, and Burglary may be Committed in Them. But if the Barn 
or Stable is at any Diſtance from the Houſe, it is not Burglary. For 
the Indictment for Burglary muſt ſet that forth that Fregir & Iutiarit 
Domum Manſwnalem. A Shop may be parccl of a Maniion-Houſc, 
4 But if it is ſevered from the Manſion-Houſe by Leaſe for one to 
work in by Day only, tho' He gocs. into his Shop by the ſame Door 
with the other Inhabitants to work, it is no Burglary to break it open 
in the Night. 

Burglary may be Committed in a Manſion-Houſe, tho' All the 
Family are Abſent. If a Man hath © Two Houſes, and ſometimes 
lives in one, and ſometimes in the other, Burglary may be Com- 
mitted in either of them. A Chamber in an Inu of Court, where 
one uſually Lodges, is a Manſion-Houſe. For every one hath a ſe- 
veral Property there. If one Hires Part of a Houſe to lodge in, 
which is divided from the Reſt, and hath a Door of its own to the 
Street, this is his Manſion-Houſe. f But a Chamber Above Stairs 
or Below, where any Perſon doth lodge as an Inmate, cannot be 
call'd His Manſion-Houſe; So that if a Burglary is Committed in 
His Apartment, The Indictment ſhall Lay the Ofence to be in we 
Manſion-Houſe of him that Let it. For if the Owner of the Houſe 
| C cc - breaks 
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breaks into the Rooms of his Lodgers, and Steals their Goods. it 
cannot be Burglary to break into his own Houſe ; but it is Felony to 
Stea! their Goods. | 

To the Intent to Commit ſome Felony within the ſam. 8 If One 
breaks a Houle and enters with an Intent to Commit a Treſpaſs ac 
to beat the Owner, &c. it is no Felony. But if the Intent was to 
Commit a Felony, by breaking and entering, it is Felony, tho' the 
Intent was not Executed, or the Thief did no Harm: Otherwiſe of 


Robbery. [Sce of Larceny from the Horſe, Ante. 


By the 5 & 6 Fd. 6. chap. 9. To Rob any Perſon in a Booth or 
Tent 77 a Fair or Market, the Owner being within the ſame, is to 
be Puniſhed in like Manner as Burglary, and without Benefit of 
Clergy, tho without His, His Children or his Sercants, Netice or 
Hearing. 

By the 18 Eliz. chap. 7. None fhall have his Clerey that commits 
Burglary. 

By the 3 & 4 W. & M. chap, 9. Ile that ſhall Counſel, Hire or 
Command any Perſon to commit any Burglary fhall not have the 
Benefit of the Clergy. 


[See the Statutes of the 3 & 4 V. & M. chap. 9, 10 C 11 V. z. 
chap. 23. under Larceny from the Hoſe, ſupra. Concerning Rob- 
beries of Shops, Warehouſes, Coach-Houſes or Stables, and concern- 
ing the Reward for Taking and Diſcovering of Perfons Guilty of 
Burglary, Gc. For thoſc Statutes make Larcenies from the Houſe, 
Sc. Puniſhable in the like Manner as Burglaries.] 


By the 12 Ann. chap. 7. If any Perſon ſhall enter the Manſion or 
Devellins-Honſe of another by Day or Night, without breaking the 


ſame, with an Intent to Commit Felony ; or 17 in fuch Houſe ſhall 


Commit any Felony, and ſhall in the Night-Time break the {aid 
Howſe to get ont of the ſame, ſuch Perſon ſhall be taken to be Guil- 
ty of Burglary, and ſhall not have the Benefit of Clergy. | See other 
Parts of this Act, ſupra, under Larceny from the Honſe, and the 
6 Georg. chop. 23. Concerning the Reward of 40 J. for Apprehending 
and Convicting any Perſon for Burglary. And the 24 H. 8. chap. 5. 
Of Excuſable Homicide, Ante. | | 


2. h {r/o (from Ardeo to Burn) or Houſe-burning, is a Felony at 
Common Law, and is a Malicious and Voluntary Burning the Houſe 
of another, by Night or by Day. 

It muſt be a Burning; for to put Fire into a Houſe, or any Part 
of it, without Burning, is not Felony. But if Part of the Houſe is 
burn'd thereby, it is Felony, tho' that Part is not wholly burn'd. If 


it doth burn, and goeth out of itſelf, it is Felony. For the Words 


of the Indictment are Incendit & Combuſ/it. 

It will be intended to be done I Maliciouſſy, if one deſigning to 
burn the Houſe of 4. only, does burn the Houſe of H.; or if One 
Maliciouſly burns his own Houſe to the Intent to burn others, if the 
Intention is Executed. But if only his own is burn'd, it is not Fe- 
lony; but it is a Great Miſdemeanor, and puniſhable with Fine, 
Pillory, Gc. If a Houſe is fired by Negligence or Miſchance, it 25 

2 no 


TY. 


| 
| 
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not amount to Ar/ozz. For the Words of the Indictment arc Poluu— 
tarie ex Malitia ſua Precogitata & Felonice. [See 9 Ann. chap. 3 1. 

k By the Hoſe of Another not only a Manſion-Houſe, and the 
Principal Parts thereof, but alſo any other Houſes or Out-Buildings, 4 Rep. 20. 

as Barn and Stable, Cow-Houſe, Sheep-Houſe, Dairy-Houſc, NIilk- PE BEI OG 

Houſe, ec. parcel of the Manſion-Houſe, are to be underſtood. o 

burn Barns wherein there is Corn, whether they are adjoyning to 

any Houſe or not, is Arſozz. But by the Common Law, to Burn | 
a Barn, not Parcel of a Manſion-Hauſe, is not Felony. 'The Burn- | 
ing of a Frame of a Houſe is not accounted Houſe-burning, becauſe 
the Frame of a Houſe cannot come under the Word Domus, which 
15 Neceſſary in every Indictment for Arſon. In Arſon it muſt be Ho- 
71 tho' a Barn, Malt-Houſe, &c. whereas in Burglary it muſt be 
Domus Manfionalis, as above-mention'd. And it muſt be the Houſe 
of Another. So that the Houſe which he has in his own Poſſeſſion 
by a Leaſe for Years, is not meant, if the Owner burns it, and no 
other Houſe is Burn'd with it, as before obſerved, 


By the 23 H. 8. chap. 11. Burning of Houſes or Karns cohereiu 
any Corn is, the Principals or Acceſſaries are Ouſt of Clerg y. [See ' 
the 4 & 5 Ph. & M. chap. 4. And 11 Rep. 30, Gc.] 

By the 43 Eliz. chap. 13. To Burn, or Canſe to be Burned, J il. 
Sully or of Malice, (or to Aid, Procure or Conſent to the Burning of) 
any Barn, Stack of Corn or Grain, in the Counties of Northumber- 
land, Cumberland, Weſtmoreland or Durham, is Felony without 
Clergy. 

By the 22 & 23 Car. 2. chap. 7. It is Felony to Burn in the Night- 
Time Malicionſiy any Rick or Stack of Corn, Hay or Grain, Barns, 
or other Houſes or Buildings, or Kilns, in => Place whatſoever. 


But the Offender may make Election to be Tranſported for Seven 1 
Tears. 


So that now to Burn an Empty Barn in the Night Time is Felo- | 
ny. [Sce the 1 Aun. chap. 9. Of Burning Ships, &c.] 


By the 1 Georg. chap. 48. If any Perſon ſhall mali ciouſiy ſet on f 
Fire any Wood, Underwood or Coppice, He ſhall ſuffer as a Felon. 
[See more in the ſaid Statute, and 6 Georg. chap. 16. Concerning 
the ſpoiling Timber-Trees, Fruit-Trecs, &c. And ſee the 22 & 23 
Car. 2. chap. 7. whereby Treble Damages are allow'd for deſtroying 
any Plantation of Trees, Gc. whereof Three or More Juſtices of the 
Peace may enquire by the Oath of 12 Men, Examination of Witneſ- 
{es upon Oath, &c. [See infra of Felony concerning Cattle; and 
concerning the Deſtruction of Corn, Mood, &c. chap. 3. 

5. There are Other Private Felonies immediately hurtful to the 
Subject, made Capital by Statutes ; which could not properly be 
reduced to the Felonies - againſt the Life, Body, Goods or Habita- 


tion. Theſe concern J/itcheraft, Records, Cattle, Ships, Bankrupts, 
and Forgery. | 


Ccc2 1, Con- 
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m 2 Inft. 468. 
3 Inſt, 46, 
172. 


H. P. C. 8. 


1, Concerning Miteheraft. 


By the 1 Jac. 1. chap. 12. Such as ſhall Uſe Invocation or Conju- 
ration of any Evil Spirit, or fhall Conſult, Covenant with, Emnter- 
tain, Employ, Feed or Reward any Evil Spirit to any Intent, or 
Take up any Dead Perſon, or Part thereof, To bend in Witch- 
craft, or have uſed any of the ſaid Arts whereby any Perſon ſhall be 
Kill'd, Conſumed or Lamed in his or her Body, They togeti er ith 


their Acceſſaries before the Fatt ſhall Suffer as Felons without Benefit 


of Clergy. 


This is Witchcraft in the Firſt Degree; where there are cnumera- 


ted Four Kinds of it. 
If a Spirit docs not Actually appear upon Invocation, ( 9p.) or 


if nothing further be done upon Conſultation, Gc. or if a Dead Per- 


ſor, or Part of it, is taken up to be uſed, tho' not Actually uſed, 
yet this is agreed to be within the Statute, But one mult actually 
accompliſh his Miſchief to be within the laſt Clauſe of Killing, Gc. 

Acceſlaries after the Fact may be Guilty of Felony, tho' the Sta- 


tute only mentions Acceſſaries Before the Fact. But they ſhall have 


Clergy, becauſe not Excluded: | 
Witchcraft in the Second Degree is to be puniſhed in the following 


Manner, (v1 S.) 


Such as take upon them by Witchcraft, Inchantment, Charm, 
Sorcery to tell where Treaſure ig to be found, or where Things Loſt 
or Stolen may be found; or to do any Thing to Provoke any Perſon: 
to Unlawful Love ; or whereby any Cartle or Goods of any Perſon 


all be Deſtręyd, or to Hurt any Perſon in His Body, Cattle or 


Goods, tho the ſame be not Effected; They ſhall for the firſt Offence 


Suffer a Mar ow 75 ſonment without Bail, and once every Cuar- 


ter of a Near ſtand Six Hours upon the Pillory, &c. and for the Se- 
cond Offence ſhall ſuffer as Felons without Benefit of Clergy. 


There are Five Branches in the Second Part of the Act. But the 


Words, Tho the ſame be not Effected, make this Part obſcure. [See 
3 Iuſt. 46.] The Three Firſt Clauſes and the Laſt ſeem to come un- 


der the Words T ake upon Them. 


Note, m That where a Statute makes a Second Offence Felony, or 
lays a heavier Puniſhment than for the firſt Offence, it is always im- 


plied, That ſuch Second Offence ought to be Committed after Judg- 
ment given for the firſt, For the Indictment for the Second Of- 


feng muſt recite the former Attainder. But it is not Neceſlary 


that the Second Offence ſhould be of the very ſame Nature with 
the Firſt. 


2, Concerning Records. 


Io Deface or Alter a Record is an Offence at Common Law, and 
Puniſhable by Fine, Gc. But, 


2 By 


l 
f 
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By the 8 H. 6. chap. 12. If any Clerk or other Perſon ſhall Steal 
or Willinely Take away, Withdraw or Avoic any Record, or' Parc! 
of the Same, Vrit, Return, Panel, Proceſs or Warrant of Attorney, 
in the King's Court of Chancery, Exchequer, the One Bench or the 
Other, or in His Treaſury, by Reaſon whereof any Fudgment ſhall 
b2 Reverſed, it is Felony in the Stealers, &c. Their Procurers, Cbuu- 
ſellors and Abettors. 


n This Act does not extend to Tudees of any Court, becauſe it be- 
gins with naming Clerks, which are inferiour to them, [See the 
8 Rich. 2. chap. 4.] and it extends only to the Courts expreſly na- 
med; and to the Court of Chancery and Exchequer ſo far only as 
they proceed according to the Courſe of the Common Law. 

Theſe Words, By Reaſoz whereof any Fudgment ſhall be Rever- 
fed, ſignify, whereby any Judgment ſhall not take Effect; ſo that 
a the Alteration is made Before or After the Judgment, it is within 
the Act. 


By the 21 Jac. 1. chap. 26. To Acknowledge or Procure to be Ac- 
knowledged any Fine, Recovery, Deed Enrolld, Statute, Recogni- 
nizance, Bail or Judgment, in the Name of any other Perſon or 
Perſons, not Privy or Conſenting to the ſame, is Felony without the 
Benefit of the Clergy; but without Corruption of Blood, or taking a- 
way Dower ; neither ſhall it extend to a Fudgment acknowleds'd by 
an Attorney of Record for another Perſon. 

By the 4 W. & M. chap. 4. To Perfonate any other Perſon before 
any Comm ſſiomer authorized to take Bail in the King's Bench, Com- 
mon Pleas or Exchequer, whereby the Perſon ſo Repreſented may be 
liable to the Payment of any Money, &c. to be Recovered in the ſame 
Suit, is Felony. 


3. Concerning Cattle. 


By the 22 & 23 Car. 2. chap. 7. To Kill or Deſtroy Horſes, Sheep 
or other Cattle in the Night-Time Maliciouſly, Unlaufully or Milling- 
ly, is Felony. But ſuch Attainder ſhall work no Corruption of Blood, 
Lo(s of Dower, or Diſinheriſon of the Heir. Tet Liberty is given to 
the Offender to Avoid Fudgment of Death by making Election of 
Tranſportation for Sven Tears, &c. Any Returning within Seven 
Nears ſhall ſuffer Death. 

IF Any ſhall in the Night-Time Malicionſly Maim or Otherwiſe 
Hurt any Cattle, or Deſtroy any Plantation of Trees, or Throcz 
Down Incloſures, They ſhall forfeit to the Party grieved Treble Da- 
mages by Action of Treſpaſs upon the Caſe. 

Upon Complaint of the Parties injured Three or More Fuſtices of 
the Peace may enquire by the Oaths of 12 Men, Examination of 
Witneſſes upon Oath, or any Lawful Means, concerning ſuch Offen- 
ces and Offenders, and iſſue Warrants to ſummon Furors, and Apprc- 
hend Suſpetted Perſons, and cauſe others that ſeem likely to naler 
Diſcovery to Appear and Give Information upon Oath, &c. 

The Proſecution muſt be within Six Months after the Offence 
Committed. 
| 4. Con- 


n3 Inſt, 51, 
73s 


* — 
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4. Concerning Ships. | 


By the 1 Ann. chap. 9. F any Captain, Maſter, Mariner, &c. 
belonging to any Ship ſpall wilfully Deſtroy the Ship, ur Procure 
the ſame to be Done, to the Prejudice of the Owner or Merchant that 


ſhall Load Goods thereon, They ſhall ſuffer as Felons without 


Clers * 


om the 22 & 23. Car. 2. chap. 11. and concerning the Offences of 
Soldiers and Mariners, Tit. Publick Felonies ; and 11 & 12 JP. z. 
chap. 7. For the more Effectual Suppreſſion of Piracy, antea ; and 
the 7 Georg. chap. 3. For performing Onarentine, G&c.| 


By the 12 Ann. Sefl. 2. chap. 17. Eutituled, An Act for the Pre- 
ſerving all ſuch Ships and Goods thereof, as are forced on Shore or 
Stranded, &c. It i Enatted, That if any Perſon makes Holes in 
any Part of the Ship, or ſteals any Pump, or does any Thing tending 
to the Loſs of the Ship, He ſhall be Guilty of Felony without Benc- 
ft of Clergy. [See the 4 Georg. chap. 12. and Of Mech, Book 2. 


_ chap. 2.] 


5. Of Bankrupts. 


By the 5 Georg. chap. 24. Fam Perſon becoming Bankrupt, and 
againſt whom a Commiſſion of Bankrupt hath been Awarded and I/ 
[red out, ſhall not, within 30 Days * Notice in Writing and in 
tbe London Gazette, Surrender Himſelf to the Commiſſioners and Sul 
mit to be Examined upon Oath (except Quakers) and truly Diſcloſe 
and Diſcover how He hath Diſpoſed, Aſſau d or Transferr'd his 
FEffetts or ſtate, and all Books and IPritings relating thereunto, &c. 
and alſo deliver up to the Commiſſioners all ſuch His Fffects or 
Eftate, and all Books and Iritings relatins thereunto, as at 
the Time of His Examination ſhall be in His Cuſtody or Power ; 
or if He Removes or Conceals His Effects to the Value of 201. then 
He ſhall be Adjudged, upon Conviction by Indi Etment or Information, 
a Felon without Clerg y ; or the Benefit of any Statute made in Rela- 
tion to Felons. [See the 7 Georg. chap. 31. For Explanation of the 
Statutes concerning Bankrupts.] 


6. Concerning Forgery of Falſe Deeds, &c. Bank-Notes, Exche- 
quer-Bills, Stamps, South-Sea Bonds, &c. Lottery-Orders, 8c. T he 
Common Seal of either of the Corporations for 4ſſurances of Ships, Gc. 

For Falſe Deeds, &c. | 


By the 5 Eliz. chap. 14. To Forge or Publiſh a Forged Deed, 
Court-Roll or Mill in Mritius, after Conpiction for the firſt Offence, it 
is Felony without Clergy. [See Of Forget, chap. 3. poſt. 


For Bank-Notes, Oc. 
By the 8 & 9 W. 3. chap. 19. (. 36. To Forge or Connterfeit the 


| Common Seal of the Bank of England or any Sealed Bank-Bill, or 


any Bank-Note of any Sort whatſoever, ſigned tor the Gore 
| 2 an 


S —_— 


— 
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and Company of the ſaid Bank, or to Alter or Raze any Endorſc- 
ment on Any Bank-Bill, or Note of any Sort, is Felony cvithon 
Clergy. 


For Exchequer-Bills. 


By the 7 & 8 W. 3. chap. 31. . 78. To Forge or Connterfcit any 
Bill of Credit, as by this Statute the Commiſſwners of the Treaſury 
may iſſue out, or Tender in Payment any Forged or Counterfeited 
Bill of Credit, or Demand Money thereupon at the Exchequer, 
(knowing the ſame to be Forged or Counterfeited) with Intention to 
Defraud any Perſon, is Felony. [See the 8 & 9 IV. z. chap. 23. 
5 Ann. chap. 13. 7 Ann. chap. 7. 9 Ann. chap. 7. 1 Georg. chap. 12. 
6 Georg. chap. 4. 9. 91. where ſuch Offences in Relation to Exche- 
qurer Bills, iſſued by Authority of thoſe Statutes, are made Felony 
without Clergy. | 


For Stamps. 


By the 9 & 10 W. 3. chap. 25. . 59. To Counterfeit or Forge 
any Stamp, or Mark or Impreſſion of the ſame, upon any Vellum, 


Parchment or Paper, thereby to Defraud His Majeſty of His Duties 


1pon Vellum, &c. or to Utter or Sell Vellum, &c. with ſuch Connter- 
Hit Mark, knowing ſuch Mark to be Counterfeit, is Felony without 
Clergy. [See the 9 Ann. chap. 11. & chap. 23. 10 Ann. chap. 19. 
10 Ann. chap. 16. 12 Ann. chap. 9. 12 Ann. chap. 19. 5 Georg. chap. 2. 
in Relation to the Stamps or Marks provided by thoſe Statutes. ] 


For South-Sea-Bonds, Ofc. 


By the 9 Ann. chap. 21. To Forge or Counterfeit the Common Seal 
of the South-Sea Company, or To Forge Counterfeit or Alter any of 
Their Bonds, or to offer to Diſpoſe of, or put away, any ſuch For- 
ged, &c. Bond (knowing the ſame to be ſuch) or to demand the 
Money, or any Part thereof, of the Company, or any of their Offi- 
cers, with Intent to Defraud any Perſon, is Felony without Clergy. 
[Sce 6 Georg. chap. 4.] | 11 FE 


For Lottery-Orders. 


By the 12 Ann. chap. 2. To Forge or Counterfeit any Lottery-Or- 
der made in purſuance of the 9 Ann. chap. 6. or chap. 23. or the 


10 Ann. chap. 19. and chap. 26. or to Alter the Number or Principal 


Sum of any ſuch Order, or to Counterfeit the Hand of any Perſou 
10 ſuch Order, Thereby to procure a Fraudulent Aſigumcut, or to Sell 
any ſuch Order 28 of the Forgery, &c.) It is Felony without 
Clergy. [See 5 Georg. chap. 3. | 


For Aſſurance of Ships and Merchandiſes at Sea. 


By the 6 Georg. hay. 18. To forge the Common Seal of either of 
the Corporations, or to orge or alter any Policy, Bill, &c. or to Of- 
ter to Pay away any ſuch Policy, &c. or to demand the Money 


therein 
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therein Contained, knowing the ſame to be Counterfeited, is Felony 


Of Princi- 


pals. 


216, 217, 80, 
81. 
Dalt. ch. 161. 
P. 395. 

H. P. . 


43 

Dalt. ch. 161. 
p. 401. 

* 3 Inſt. 20, 
21, 138. 

H. P. C. 127, 
215. 

12 Inſt. 183. 
cent. 12 ep. 
86. 

3 Cro. 750. 


without Clerg q. 


[See of Felonies by Gaolers 14 Ed. 3. chap. 10. By Hunters in 
the Night or with painted Faces, Gc. 1 JI. 7. chap. 7. By Puroey- 
ors, 28 Ed. 1. chap. 2. 36 Fd. 3. chap. 2, 3, &c. 5 Ed. 3. chap. 2. 
But ſee alſo 12 Car. 2. ch 17 24. 13 & 14 Car. 2. chap. 20. By 
Eg yptians, 1 & 2 Ph. & M. chap. 4. 5 Eliz. chap. 20. By Cutters 
of Porwdike, 22 H. S. chap. 11. 2 & 3 Ph. & M. chap. 19. By 


Treſpaſſers on the Borders and Rioters in the Conrties of Cumber- 


land, Weſtmorland, and Biſhoprick of Durham, 43 Elis. chap. 13. 
For the Suppreſſion of Moſi-Troopers. 13 & 14 Car. 2. chap. 22. 
For Preventing Abuſes in Paying Seamers Wages, 9 & 10 ]JF. z. 
_ 14. 1 Georg. chap. 25. And the 4 Georg. chap. 11, For more 
Effectual 'Tranſportation of unlawful Exporters of Wool. See alſo of 


Deceit and Cozenage, chap. 3. poſt. 


I have now given a Summary Account of the Capital Offences, 
(viz.) Of High-Treaſon, Petit-'Freaſon, and Felonies Pxblick and 
Private. It followeth that I ſhould treat of Miſdemeanors or Of- 
fences Not Capital. But becauſe in this Account I have frequently 
mentioned Principals and Accefaries and the Benefit of the erg i, 
it may not be improper firſt to ſay ſomething of the Nature of the 


Principals and Acceſſaries, and of the Benefit of the Clergy. 


— 


GHAT. 


Of Principal and Acceſſary, and Of the Benefit of 
the Clergy. | 3 


O 


Principal is He that is an Actor, or Preſent and Aiding and 
Abetting in a Felony. [See of Murder and Robbery, chap. 1. 
upra.] In ſome Caſes a Perſon Abſent may be a Principal, as he 
that puts Poiſon into Drink, &c. with an Intent to poiſon another, 
and then leaves it, tho' not preſent when taken by that Perſon or any 
other; or when many come to do an unlawful Act, and one is upon 
the ſame Ground, or in the ſame Houſe, tho' not within View when 
the Fact is Done. P He who incites a Madman to do a Murder is a 
Principal Murderer. * In High Treaſon All are Principals. So that 
he who by Command or Perſuaſion induces another to Commit 
Treaſon; or receives a Traytor knowingly after Treaſon Commit- 
ted by him is a Traytor. For whatſocver will make a Man an Ac- 
coſſary in Felony will make him a Principal in High Treaſon. 2 In 
Petty Larceny and in Treſpaſſes vi & Armis, All are Principals. 


By the 8 H. 6. chap. 12. Procurers, Counſellors and Ahettors in 
Stealing or Imbezillins any Record are Principal Felons. 
2 


By 


By the 3 H. 7. chap. 2. Procarers, Abetters and Receivers of a 
Woman, Wife, Widow or Maid, having Lands or Goods, aud Car- 
ried away againſt Her Mill, Married or Defild, are to be Deemed 
Princ:pal Felons, tho concerned before or After the Fatt. [See Of 
Forcible Marriage, ante. | 


Here the Common Law is Alter'd by the Expreſs Words of the 
Statutes. 


concerned in the F pe wy by Commandment, Aid or Receipt. © By 2 
Commandment all thoſe are included that Incite, Procure, Set on, 183. 
Fect is Done. So By Aiding All Perſons, Counſelling, Abetting, * 108 
Plotting, Conſenting, Furniſhing with Weapons, and encouraging to 
do the Act may be included, if they are not Preſent when the Act 
is done, If the Party Commanding or Aiding is Preſent, He is a Prin- 
eipal. Receipt is when one knowing of the Felony, Receives the 
Felon and Conceals Him and His Offence. | 

In High Treaſon There are no Acceſſaries, but all are Principals. 
[Sce ſupra. | a. K b. 


nſt. 20. 
ſupra.) there may be Acceſſaries. Yet the Acceſſary cannot be Arp 


der. The Offence of the Acceſlary can never be of a Higher Nature p, 
then that of the Principal. | p. 394. 
There may be an Acceſſary in Mayhem, Piracy, [See 11 & 12 
M. 3. chap. 7. and Premunire. (Nu.) in Petit Larcenies, Treſpaſ: 
ſes Vi & armis, There are no Acceſſaries. For as in the Higheſt 
Offence there is no Acceſſary, ſo it is in the Loweſt Offences or in all 
Offences under Felony, as in Riots, Routs, Forcible Entries and other 
Treſpaſſes Vi & armis. Here all are Principals as before obſerved. 
t He that Recciveth a Treſpaſſer on Lands and Goods, after the r , fag. 
Treſpaſs is Committed, is no Treſpaſſer, unleſs the Treſpaſs was 185. b. 
done to his Uſe and Benefit, and He agreeth to it afterwards ; for 4 Ust. 3 
then His ſubſequent Agreement amounteth to a Commandment; and 
makes him a Principal. Yet if the 'Treſpaſs was an the Perſon of any 
one, ſuch After-Agreement will not make Him a 'Treſpaſler: By the 
Laws of the Foreſt A Receiver within the Foreſt is a Principal 'Treſ- 
paſſer, tho the Treſpaſs was riot Done to his Uſe and Benefit. So if 
He Reccives the Fleſh of the King's Venifon, knowing it to be the 
King's Veniſon. | 
v There are Acceſſaries Before and after the Fact. 1. An Acceſ- 
fary Before the Fact is He that Hireth, Commandeth, Counſels, or 


— 


3 Inſt. 57. 


But when the Execution varies from the Command as to a Perſon 1 * 


vokes His Command, The Commander is not Acceſſary. But if One voy 
Commands another to Poifon ſuch a particular Perſon, and He 


D dd Shoots 


— 


1 Nen a by | 


* — — 


*Acceſſorius ſequitur Naturam ſui Principalis, 3 Inſt. 130. 
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II. An Aceefary Particeps. Criminis, Acceſſorins) is he that is Of Acceſſa- 
r 2 Inſt. 182, 


or Stir up any other to do the Fact, and are not preſent when the Palt-<b.161. 


I Inſt. 57. 


In Petty Treaſon and other Felonies (except Petty-Larceny; See : lat 185. 


21, 138,139. 
Guilty of Petit Treaſon where the Principal is found Guilty of Mur- H. P. C. -15, 


Dalt. ch. 161. 


2 


n 2 Inſt. 182. 
Aideth in the Commiſſion of a Felony, and is abſent when it is done. H. P. C. 147, 


Slain, (as by killing one inſtead of Another, not as to the Time or Dalt-ch. 161. 
Place) or in the Nature of the Offence, or if the Commander Re- P. 395, 596, 


— 
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Shoots him, or if one Commands another to beat ſuch a Man, and he 
beats him to Death, The Commander is Acceſſary. This is the ſame 
Felony in Subſtance, In Man{langhter there can be no Acceſſarics Be- 


fore the Fact, becauſe the Killing is ſuppoſed to be done Suddenly, 


and without Premeditation. But there may be Acceſſaries in Man- 
laughter, after the Fact. No one can be puniſhed as Acceſſary to 
* zInft. 182, any Homicide Committed by Miſchance or Se defendendo. 2. * An 
183. 
«ti ing or Relieving him whom He knoweth to have Committed a Fe- 
Dalt. ch. 161. lony. An Acceſlary after the Fact is only by Receiving. ¶ See the 
p. 398. 3G 4W.& M. chap. 9. 5 Ann. chap. 3 1. 4 Georg. chap. 11. 6 Georg. 
chap. 23. Concerning the Buying or Receiving Stol'n Goods.] A Fe- 
lony muſt be Committed, and one muſt know Him to be the Felon, 
to be an Acceſſary after the Fact. A Relieving a Felon with Money 
Victual, or a Horſe for his Journey, knowing him to be ſuch, makes 
z Inſt. 108. one Acceſſary to the Felony after the Fact.) And the Law is fo 
H. P. C. 65, ſtrict in this Caſe, that a Brother receiving His Brother, or a Huſ- 
b. e. ch. 161. band receiving His Wife, may be Acceſſaries. But if the Wife receives 
p. 598, 399. the Husband, She ſhall not be as an Acceſſary; for ſhe is not bound 
to Diſcover the Offence of her Husband; neither ought ſhe to accuſe 
Him. [See chap. 1. Princip. ante. 
If a Man is Attaint of Felony in one County, Notice of the At- 
tainder is preſum'd in the ſame County, to make One Acceſſary by 
Receiving Him. (O.) but not in another County. | 
* 1 Toft. 138, 2 One Receiving a Felon that hath Enter'd into a Recognizance to 
139 appear, or One ſending Letters in his Favour, Adviſing Witneſſes 
H. P. C. 215, not to appear againſt him, &c. is not Acceſſary ; for this is not Re- 
Polt. ch. 161. ceiving the Felon ; tho' Sending Letters in his Favour, Adviſing Wit- 
p- 398, 400. neſſes not to appear, is a Miſdemeanor, and may be puniſhed by 

Fine and Impriſonment. | | 


One may be an Acceſſary to an Acceſſary; as by willingly Recei- 
ving an Acceſlary to a Felony. 

The ſame Receipt of an Offender, which will make the Receiver 
an Acceſſary after the Fact in Caſe of Felony, will make Him a 
Principal in High Treaſon, as hath been already obſerved, 


RULES concerning Acceſſaries, 


a 3 Inſt, 16, * A 7 HERE an Act of Parliament makes a Felony, It doth In- 
20, 45, 39% cidently make ſuch Acceſſaries as would be Acceſſaries Be- 
r 54 fore or After a Felony at Common Law, tho' many Acts of Parlia- 
H. P. C. 215. ment, which make an Offence Felony, expreſly make mention of A- 
3 betters, Counſellers, Procurers and Concealers; which the Law 


400. would have interpreted to be included of Courſe. 
>; Inft, 51 b He that Commandeth or Counſelleth to commit an unlawful 
Act, is Acceſlary to all that ſhall Enſue upon that Evil Act, if it 
was Executed in the ſame manner as it was commanded or Coun- 
ſelled ; but not to any Act that iy Piſtinct from it. _ 
e 


4. 


H. F. C. tt, Acceſſary After the Fact is when one Receiveth a Felon by Conceal- 


Ch. 2 8 


e The Acceſſary ought not by Common Laco to be forced to An- „ j,@ 
{wer before the Principal is attainted or Convicted. Yet if the Acceſſary ; Inft. 1; ig 
will, He may pray Proceſs againſt the Inqueſt before the Principal is * : 
Attainted ; for every Man may Renounce the Right which the Law f. 2E 12. 
allows. But the Courſe is, That If the Principal pleads not Guilty, 222. 
the Acceſſary ſhall alſo plead not Guilty, and may be tried by one 8 
Inqueſt. But if the Jury find the Principal not Guilty, They ſhall 1 9888 
find the Acceſſary alſo not Guilty. 

d If the Principal upon His Arraignment Confeſſes the Felony, and 4 2 1nd. 183. 
before Judgment, Obtains Pardon, The Acceſlary is thereby Diſchar- 4Rep.43,44- 
ged. —_ Principal was never Attainted, I But See the 1 Ann. 
chap. 9. poſt. _ 

on Acquit as Principal ſhall not be arraigned as Acceſſary be- H. P. c. 
fore the Fact; But he may as Acceſlary after the Fact. But if He 22% *4+ 
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is Acquit as Acceſſary, He may be arraigned as Principal. — 
f Acceſlaries before and after the Fact are Puniſhable with Death. * ; Inſt. 128. 
[See of the Benefit of Clergy, poſt.] Dalt.ch.16r,, 


See the 2 & 3 Fd. 6. chap. 24. Concerning the Trial of an Accef- © 39% #?: 
fary in one County to a Felony Committed in another County. 


By the 3 & 4 W. & M. chap. 9. If any Perſon ſhall Buy or Re- 
cerve any Goods that ſhall be feloniouſly taken, knowing the ſame to 
be Stolen, He ſhall be taten as Accefſary to ſuch Felony after the 
Fatt, and ſhall fir as an Accefſary to the Felony after the Felony 
Committed. 1 

By the 1 Ann. chap. 9. V the Principal be Convict of Felony, 
Stands Mute, or war ru Peremptorily above 20 Furors, The Ac- 
ceſſary may be proceeded againſt as if ſuch Principal Felon had 
been Attainted, notwithſtanding ſuch Principal be Admitted to 1 
His Clergy, Pardon d, or otherwiſe Delivered Before Attainder. | 9 
And ſuch Accefſary Convicted, If he ftands Mute, or Challenges as al 
aforeſaid, ſhall ſuffer as if the Principal Had been Attainted. | 9 

Buyers aud Receivers of Stoln Goods, knowingly, may be Proſecu- w 
ted for a Miſdemeanor before the Principal is Convicted which ſhall 
{Exempt them from being puniſh\d as Accefſaries when the Principal 4 
is Convitted. But, if 

By the 5 Ann. chap. 3t. If any Perſon ſhall Receive or Buy know- | W 
ingly Any StoPn Goods, or knowingly Harbour or Conceal Felons, He " 
hall be taken as Accefſary to the Felony, and being convitt ſhall ſuffer ll 
Death as a Felon. And if the Principal cannot be Taken ſo as to 1 
he Convitt, yet the Perſon Buying or Receiving knowingly may be I 
Praſecuted for a Miſdemetnor ; which ſhall Exempt the Offender 1 


from being puniſhed as Acceſſary, 1f the Principal be afterward 
Convict. 


| 
See the 4 Georg. chap. 11, Concerning the Tranſportation of any M 
Perſon Receiving or Buying Stol'n Goods, by the King's Mercy, Ge. | 
and the 4 Georg. chap. 11. where any Perſon taketh Reward under J 

OM D dd 2 = Pre- 1 
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Vi Factum nullum, ibi Fortia nulla, 4 Rep. 43. 5 "A 
Vi non eſt Principalis, Non poteſt efſe Acceſſorius. Ibid, | 
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Of the Bene- 


fit of the 
Clergy. 


s 2 Inſt. 633. 
634,636,637. 


Hob. 288. 
2 Cro. 431. 


Kel. 99, 100, 
101, 102. 


b 2 Inſt. 164, 


290, 291,292. 


8. P. Co 138. 


k > Inſt. 638. 


5 Rep. 110. 
11 Rep. 30. 


Hob. 289. 
Kely. 38. 
H. P. C. 240. 


12 Inſt 637. 


Hob. 288, 
294. 


H. P. C. 230, 


238, 139. 
Dalt. ch.1 90. 


P. 523 
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Pretence of Helping one to his Goods Stol'n, 5c. 6 Georg. chap. 23. 
For the Reward of Diſcovering ſuch Perſons. ; 
See alſo Of Arraignment Book 4. chop. 5. 


III. 8 The Benefit of the Clergy was an Antient Privilege of the 
Church, where one in Orders claim'd to be Delivered to his Ordina- 
ry to Purge himſelf of a Felony. For the Pope Endeavoured tc 


Exempt the Clergy from the Juriſdiction of Lay Judges in Caſe of 


Life and Member; which the Temporal Courts would not yield to, 
but only in Part, (/z.) as to this Privilege in Caſe of Felony. | See 
Iſeſt. 1. chap. 2. Art. Cler. chap. 15.] The Controverſy betwixt the 
Eccleſiaſtical and Temporal Juriſdiction being thus adjuſted, all Per- 
ſons that could Read were allow'd to be Clerks. For Heretofore 
few were bread up to Learning, unleſs thoſe which were Deſign'd 


for Orders. But If the Party could not Read he was to be Hang'd. 


Men that were Blind, c. or ]/omen (which By any Diſpenſation 
could not be admitted to be of the Clergy) Iafidels and Hereticks, 
were not allow'd it. But where it was allowable, There were very 
few Caſes wherein the Common Law Denied it. [See infra.] 

This Claim of Clergy might anciently be made upon Arraignment 
and before Conviction, or as ſoon as the Priſoner was brought to the 
Bar. h Afterwards it could not be claim'd till after Conviction be- 
cauſe it is for the Advantage. of the King as to the Forfeiture of the 
Lands and Goods of the Clerk Convict, and for the Advantage of the 


. Clerk himſelf to make his Challenges to the Inqueſt ; and perhaps 
- He may be acquitted, and then he will not need this Privilege. 


[See 25 Ed. 3. Stat. 3. chap. 3. ] i after Conviction it may be al- 
low'd as a Favour tho' the Party does not Claim it; yet others ſay, 
that the Criminal muſt claim it. When it was allow'd, The Clerk 
was Delivercd to the Ordinary to make his Purgation. This Purgation 
was to be by his own Oath affirming His Innocency, and the Oaths 
of Twelve Compurgators as to their Beltef of it, before a Jury of 
Twelve Clerks. If the Clerk faild in His Purgation, He was Depri- 
ved of His Character, whereby he became a mere Lay-Man, or He 
was to be kept in Priſon 'till a Pardon. If he Purged himſelf, he 
was ſet at Liberty. Sometimes the Delivery to the Ordinary was 


k without Purgation, as upon Attainder by Confeſſion of the Felony, 


or By Verdict, where the Felony was Notorious, and then the Clerk 


was to be Degraded or kept in Priſon by the Ordinary. [See 23 H. 8. 


chap. 1. and Of Appeals, Book 4. chap. 5.] tho' the Ordinaries Even 
in 'Thoſe Caſes would frequently proceed to Purgation. 


By the 4 H. 7. chap. 13 A Convitt of Felony (not being within 
L Orders) ſhall be Burn'd in the Brawn of the left Thumb before he 
7s Delivered to the Qrdinary. | 

Every Perſon not being within Orders) which Hath been once ad- 
mitted to the Benefit of the Clerg y, upon the ſecond Arraignment ſhall 
not be admitted to it. But if one in Orders aiks the Benefit of the 


Clergy the Second Time, He myſt ſhew his Orders, or his Ordinary's 


Certificate. 


So that Clergymen may have the Benefit of the Clergy Twice 
and ſhall not be burnt in the Hand. ng 
| 2 'This 


* 
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This Statute was Repeal'd, as to Perſons in Orders, by the 28 H. 8. 
chap. 1. and 32 H. S. chap. 1. But it is Reviv'd by the 1 Hd. 6. 
* 1 2. 9.4. ® It was the firſt Statute that was made for Burning 
in the Hand, Yet it did not intend that the Burning ſhould be any 
Part of the Judgment, but only That the Criminals might be known 
upon the ſecond Offence, For at the Common Law oue might have 
His Clergy 172 Infinitum. 


By the 18 Eliz. chap. 7. An Offender admitted to His Clergy af- 
ter Burning in the Hand, fhall not be Delivered to his Ordinary. 
but ſhall be Enlarged By the Court, or be Detained in Priſon ar 
Diſcretion; but not longer than for one Tear. 


So that now Purgation is wholly taken away By this Statute. 

If the King Pardoneth the Burning of the Hand; * It is within the 
Act, tho' the Words are After Clerg y and Burning of the Hand; for 
the Pardon hath Diſcharged the Puniſhment. And if One Obtaineth 
a Pardon before Conviction, He ſhall not forfeit His Goods, nor the 
Profits of His Lands. 8 5 

To go on with the Statute: 


One admitted to his Clergy ſhall nevertheleſi Anſwer For All other 


 Felomes. 


n 3 Inſt. 73 
237. 


Hob. 294. 


5 Rep. 58, 
110. 
H P. C. 25. 


* 5 Rep. 50, 


110. 


But the n Practice is otherwiſe, as to Felonies within the Benefit of » Kely. 41, 


the Clergy, and is Thought to be according to Law. 
[See the 8 Eliz. chap. 4. as to Felonies not within the Benefit of 
the Clergy.] | 


By the 3 & 4 W. & M. chap. 9. Fa Woman is Convifted of an 
Ofence, for which a Man might Have the Benefit of His Clerg y, She 
(upon Her Prayer to Have the Benefit of this Act) ſhall be forthwith 
Burn'd in the Hand, and kept in Priſon not exceeding a Tear. [Sec 
the 21 Fac. 1. chap. 6.] 

Perſons Indicted of any Offence, for which by Virtue of any former 
T.aw They are Excluded Clerg y, if Convidted by Verditt or Confeſſion, 

Hall not be admitted to the Benefit thereof, If they ſtaud Mute, or 
will not Anfewer Directly to the Felony, or ſhall Challenge peremptorily 
Above Twenty, | See 1 Ann. chap. 9. 

After Burning and Allowance of Clergy, The Fudge may Diſcharge 
the Offender, or Bind him to his Good Behavur. 


This Statute Extends not to. Appeals, nor to Offences made Felo- 
nies by Subſequent Statutes. 

Note, That by the Common Law, where the Clergy was allowable, 
It was allow'd tho' the Party was Convict by Confeſſion or Verdict, 
or ſtood Mute, or Challenged above 'Thirty-Five So that if a Sta- 
tute takes away the Benefit of the Clergy only upon Conviction by 
Confeſſion or Virdict, The Benefit of the Clergy remains to One 
ſtanding Mute, (5c. till That alſo is taken away by Statute, as in the 
Statute above- mention d. | 


By 


42. contr. 

5 Rep. 50. 
H. P. C. 213, 
249. 


. 3 Inſt. 114. 
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Ey the 4 & 5 W. & M. chap. 24. F any Woman 7s Convifted of 
a Felony, and hath once had the Benefit of the Clergy, ſhe ſhall be 
Excluded it upon a Convittion of any other Felony. 

By the 5 Ann. chap. 6. If any Perſon Convitt of ſuch Felony, for 
which he ought to have the Benefit of the Clergy, doth pray the Be- 
uc fit of this Act, He ſhall not be Required to Read, but ſhall be puniſh- 
ed as a Clerk Convitt. And Perſons Burn'd in the Hand for Theft 
or Larceny may be ſent by the Fudges to a Houſe of Correction or 
IWorkhouſe, not leſs than Six Months, nor above a Tear. 


So that Reading at laſt as well as Purgation is wholly laid aſide. 
'Fhe Burning is now taken for the Benefit of the Clergy, which hath 
the ſame Effect as Purgation had before. 

Note, That a Lord of Parliament ſhall have the Benefit of His 
Clergy, tho' He cannot read, without Burning; but for the firſt Time 
only. [See 1 Ed. 6. chap. 12. and See of Perſons in Holy Orders. 
Ante in the 4 H. 7. chap. 13.] 


By the 4 Georg. chap. 11. Perſons Convict of Larceny, &c. within 

the Benefit of the Clergy, may be ſent to the Plantations in America 

for 7 Tears, inftead of being Burnt in the Hand. See Of Judg- 
ment in Felony. Book 4 chap. 5. 4 


RULES Concerning the Benefit of the Clergy. 


II Rep. 29. + All » Felonies (Except for Robbing Churches) The Offender 
NI ſhall have his Clergy, unleſs it is Expreſly taken away by ſome 
onto ev” Sinks. 
* 3 Inſt.z9, p Where any Offence is made Felony By a Statute, The Benefit of 
iS c 5 the Clergy is to be allow d, tho? the Statute ſays Expreſly That the 
Kely. 104. Offender ſhall ſuffer Pains of Death. For the Benefit of the Clergy 
is ſuch a Privilege, that no General Words in an Act of Parliament 
ſhall take it away from the Offender. 
Mn Rep.37- 4 Where-cver Clergy is Taken away by Statute, The Offence laid 
F. c. az in the Indictment muſt be upon that very Statute, otherwiſe the Of- 
fender ſhall have his Clergy; As upon the 3 & 4 Ph. & Mar. The 
Indictment muſt be Malitioſe; upon the 8 Elis. chap. 4. It muſt be 
Clam & Secrete, otherwiſe Clergy allowable. 
rH, F. C. r If a Statute takes away Clergy from the Principal, It is not to be 
2315 taken away from the Acceſſary; unleſs the Acceſſary alſo is particu- 
larly included. 
5 Rep. tio If one Hath his Clergy allow'd, He may afterwards purchaſe 
H. P. C. 241. Goods, tho' the Goods which he had at the Time of Conviction were 
5 292, Forfeited. And he may Retain the Profits of his Lands that ſhall 
FE ariſe afterwards. For by the Statute of the 24 Elig. chap. 7. Allow- 
ance of Clergy and Burning is in lieu of Purgation or Pardon, by 
Vertue of the Words He ſhall be 2h Wie Enlarged and Deliver d. 
[S:c of Forfeiture, Book 4. chap. 5. ts | 
„Hob. 204. * The Benefit of the Clergy, or Burning in the Hand, Reſtores One 
H. P. C.241. to his Credit; becauſe It cometh into the Place of Purgation at the 
Kely. 37,38. Common Law, which ſuppoſeth he might be Not Guilty, tho It is 


Contrary to the Verdict. [See of Epidenee, Book 4. chop. 4. 
I I Hint- 


0 


— —_—_— 
„ 


— 
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1 Hinted before that there were very few Caſes wherein the Com- 


mon Law denied the Benefit of the Clergy. u It was Denied only in » lugt. 152. 
High T reaſon againſt the King, Petit 'Treafon and Sacrilege. And as 634,63 5.686. 


5 4 4 | . . 3 - Fl * Re 95 00 
to Sacrilege, The Ordinary might have allow'd it if he pleas'd. H. P. C. 2:9, 


235, 

By the 25 Ed. 3. Stat. 3. chap. 4. Pro Clero, Every Clerk Cont Inſt, 114. 
of any Trecſon or Felony (not touching the Ring Himſelf) hall be 
MPelivered to the Ordinary. 


So that after this Statute There was Clergy in all Caſes but High 
Treaſon and Sacrilege. But now this Privilege is taken away by ma- 
ny Subſequent Statutes in ſeveral Offences, which 1 ſhall ſet down 
Alphabetically. 


Before the Fact Malitiouſly in Petty Treaſon, 
Murder, Burglary, Robbery in Dwelling-Houſc:, 
| 5 or in or near the High-way, Houſc-Burning, or 
Acceſſur. Burning of Barns wherein there is Corn or Grain. 


4 & 5 Ph. G M. chap. 4. [See under the Proper 
Heads, infra.] | 
To Imbezil to the Value of Twenty Shilling, 
Arinotir. 55 22 Gor. 2. chap. 5. [See of Public Felo- 

Cnies, Arte, chap. 1. 

To Acknowledge or to procure to be Acknow- 
ledged (Being Acceſſary Before the Fact) any 
„ Fine, Recovery, Decd Enroll'd, Statute, Recog- 
8 nizance, 541 L or Judgment, in the Name of 
| 5 Another not Conſenting or Privy. 21 Fac. 1. 

chap. 26. See the 4 & 5 IJ. T M. chap. 4. For a 


leſſer Puniſhment, for Perſonating Bail before 
Commiſſioners in the Country. 


Not Surrendring Themſelves, or not Submit- 

ting to be Examined, and upon 'Their Examina- 

Bankrupts, tion not Diſcovering How they Have Diſpoſed 
of the Eſtates and Effects, G c. 5 Georg. chap. 24. 


Where the Mother hath Conceal'd the Birth, 
Baſtard Children. Iſo that It it Doth not Appear whether the Child 


was Born Alive or Dead. 21 Fac. 1. chap. 27. 


9 Taking away Goods in any Booth or Tent 
oth. in any Fair or Market. 5 & 6 Ed. 6. chap. 9. 
 Buggery. < 5 Eliz. chap. 17. 
| 1 Ed.6, chap. 12. 18 Eliz. chap. 7. Acceſſari-s 
Burglary. ED 4 & 5 Ph. & M. chap. 4. Before and at- 
ter, 3 & 4 . & M. chap. 9. 


or Barns with chap. 13. Accellaries before, 23 H. 8. chap. 1. 4 & 
Corn. 5 Ph. & M. chap. 4. 


Captains. See Mariners. 


Burning Wg 23 H. 8. chap. 1. 25 H. 8. chap. z. 43 Eliz. 


Challenge 
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Above 'Twenty, If the Indictment be for ſuch 
Challenge of Ju-. 1. Oftence, for which the Clergy is not allow'd, 


= if the Party is Convicted By Verdict or Confeſſion. 
k H. 8. chap. 3. 4 & 5. Ph. G A. chap. 4 
3 & 4W.& M. chap. 9. 1 Ann. chap. 9. 


Conjuration. <4 See Witchcraft, 
Cut-purſe. < See Pick-pocket. 


Deeds Enroll d. 4 1 1 in the Name of Another. Sec 
5 . 


Jo Remain above a Month in England or 
Ia, 1 & 2 Ph, &. M. chap. 4. Conforting 
with Them for a Month. 5 Eliz. chap. 20, 


"OR 1 acknowledge in the Name of Another, See 


[Of Deeds, &c. upon Second Conviction. 5 Elig. 

chap. 14. Of Bank-Notes, 8 & 9 M. z. chap. 19. 
i 36. Of Exchequer Bills 7 & 8 W. 3. chap. 31. 
„ J 78. 6 Geor. chap. 4. F. 91. Of Stamps, 9 & 10]. 3. 
iff | | | chap. 25. F. 59.6 Georg. chap. 21. F. 60. South-Sea- 
* | Bonds, &c. 9 Ann. chap. 21. 6 Georg. chap. 4. F. 56. 
F ;  Forgery. < Lottery-Orders, 12 Ann. ag 2. 5 Georg. 

| 7 chap. 3. Bills on Aſſurance for Ships, &c. 6 Georg. 
| chap. 18. F. 13.SeeOf Forgery at the End of chap. i. 

Ante. And the 9 Ann. chap. 11. & chap. 23. 
10 Aun. chap. 19. 5 Georg. chap. 2. 6 Georg. 
chap. 21. F 60, For Stamps on Cards, Dice, Linen, 
Silks, Paper, Leather, - 


Helping fo Stoſn g Unleſs he Apprehends the Offender, Gc. In 
Goods for Reward. Lſome Caſes Ouſt of Clergy. 4 Geor. chap. 11. 


| SEV 1 Ed. 6. chap. 12. 2 G 3 Ed. 6. chap. 33. 
Horſe-Stealing. 4 Accelſaries Befoto and After. 31 Elis. chap. 12. 


In the Day-time, and taking to the Value of 
Houſe-breaking. 55 J. 39 Elis. chap. 15. 
See Robbery. 


 Ezyprians. 


Houſes, &c. De-) 
moliſhed by Ri- 8 See Rioters. 


f | oters. 
A | Feſuits. Hee Priefts. 
| q | To Acknowledge in the Name of another not 
Judgments. Privy. See Bail. 


1 Any Perſon Maliciouſſy. 22 & 23 Car. 2. chap. 1. 
. Maiming. Scale Aiders, and Abettors are alſo Felons 
| without Clergy. 1bid. 

if Maid. 4 See Woman. 5 

1 | Captains and Mariners belonging to Ships and 
„ 1 | * ſtroying the fame. 1 Aun. chap. 9. 

. : See 4 Georg. chap. 12. 

b And ſee Wreck infra. 3 Munition. 
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Munition. < To Imbezil. See Armor. 

23 H. 8. chap. 1. 25 H. 8. chap. 3. 1 Ed. 6. 
chap. 12. Acceſlaries before, 4 & 5 Ph. &. N. 
chap. 4 

Mute Standing, 0 25 H. 8. chap. 3. 1 Ed. 6. chap. 12. 4 & 5 


Alnrder. 


not Anſwering Ph. & M. chap. 4. 3 & 4 V. & Al. chap. 9. 1 Ann. 


Directly. chap. 9. 
Naval Stores, 4 To Imbezil, See Armour. 
Ordnance. To Imbezil, See Armour. 


For an Offence not within the Benefit- of the 
Clergy, 1 Ed. 6. chap. 12. 4 & 5 Ph. & Al. 


Ontlagry. } chap. . 8 Eliz. chap. 4. 18 Eliz. chap. 7. 22 Car. 2. 
| chap. 5. 3 & 4 V. & M. chap. 9. 

1 Taking above 'Twelve-pence from the Perſon 

Pick pocket. Clam & Secrete, 8 Elis. chap. 4. 
11 & 12 . 3. chap. 7. and the Acceſſary Be- 
Piracy. fore and after in ſome Caſes to ſuffer as Princi- 
pal. [See 4 Georg. chap. 1 2. 

Plagne. 4 See Onarentine. 
Poiſoning. Of Malice Prepenſed, 1 Fd. 6. chap. 12. 


Not Departing the Realm within a Time Li- 


Pop PRecuſants Smits, or Returning without the King's Licence, 


35 Eliz. chap. 2. 


Priefts and Jes Thoſe who Receive, Relieve or Maintain 
ſuits. Them knowingly, 27 Elis. chap. 2. 


Thoſe who Attempt to kill or do Strike or 
Priaycbunſellors. Wound him in the Execution of His Affice, 9 472. 


chap. 16. | 
Onarentine. 3 _— 7 Cs ch. 3-8 Georg. 
: chap. 
Rape. I 18 Eliz. chap. 7. 


To Acknowledge in the Name of Another. Sec 


Recognizance. ; 
5 Bail. 


Recovery. 3 pa Acknowledge in the Name of Another. See 
Riot ET iS. < I Georg. C h ap. 5. 


Robbery of 23 H. 8. chop. 1. 25 H. 8. chap. 3. 1 Ed. 6. 
lee e -c 12. 5 6 Ed. 6. chap. 1 Acceſſaries be- 
crilege. fore, 23 H. 8. chap. 1. 


Robbery in or , 23 H. 8. chap. 1. 25 H.8. chap. 3. 1 Ed. 6. 


near the High- chap. 12. Acceſſaries to Robberies in or near the 


WAY. Highway, 4 & 5 Ph. & M. chap. 4. 


Eee Robbery 


Robbery in Devel- 
linz-houſes, 
Shops, Ware- 
houſes, Coach- 
honſes or Sta- 
bles. 


Sacrilege. 
Smugelers. < 


Seladters. 1 


An Iuſtitute of the 


23 H. 8. chap. 1. 25 H. 8. chap. 3. 1 Ed. 6. 
p. 12. 39 Elia. chap. 15. 
chap. 9. 10 & 11 V. z. chap 
Sec the Statute In Larceny 
Burglary, chap. 1. ante. 
c' flaries, 23 H. 8. chap. 1. 4 & 5 Ph. & M. 
chap. 4 3 C 4 VU. & M. chap. 9. 10 & 11 / 3. 


_chap. 23. 
See Robbery of Churches. 
7 Georg. chap. 


Departing without Licence, 
3 H. 8. chap. 5. 2 Fd. 6. chap. 
Soldiers to Depart, 


Book III 


3@ 4W.&M. 
23. 12 Ann. chap. 7. 
from the Horſe, and 
See alſo for the Ac- 


7 H. 7. chap. 1. 
2. [For Seducing 
See 1 Georg. chap. 47.] 
Wandring without 'Teſtimonial of a Juſtice of 
he Peace, 39 Eliz. chap. 17. 

For being of the 


chap. 47.] 


Popiſh Religion, See 1 Georg, 


Ships. 4 Deſtroying, See Mariners, 


if abbing . 4 
Statute. 


Tranſported Fe- 
lons, &c. Re- 
turning within 
the Time Limi- 
ted, or being Re- 
ſcud when go- 

ing tobe Tranſ- 
ported. 


= 


Treaſon High. } 


Treaſon Petit. 3 


IVitchcraft. 4 
Wollen Cloth. 3 


W } 


1 Fac. 1 chap. 8. 
To Acknowledge in the Name of Another, See 


4 Georg. chap. 11. 5 Georg. c 


hap. 28. 6 Ceorg. 
6 (eorg. chap. 23. 


25 Ed. z. chap. 2. See the Statutes in High 
Treaſon, chap. 1. Concerning the Coin, The Pro- 
teſtaut Succeſſion and Soldiers. 


23 H. 8. chap. 1. 25 H. 8. chap. 3. 5&6 Ed. 
6. chap. 10. Acceſſaries Before, 4 & 5 Ph. & M. 
chap. 4. 


1 Fac. 1. chap. 12, And Acceſſaries before. 


Cut or Stol'n from the Tenters in the Night, 
22 Car. 2. chap. 5. 


Unlawful Exporters Returnin 


g after Tranſpor- 
tation, & , 4 Ceorg. chap. 11, 


omen. 
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Stol'n, Having Lands or Goods, or being Heirs 
Apparent, contrary to the 3 II. 7. chap: 2. ſhall 
not have the Benefit of the Clergy. Nor Acceſſaries 
before the Fact, 39 Elis. chap. 9. 

Known Carnally under Ten Years of Age. 
I 18 Eliz. chap. 7. 

Convicted of an Offence that was within Cler- 
gy. ſhall be excluded the Benefit of the Clergy 
upon Conviction of any other Felony, 3 & 4]. 6 
M. chap. 9. | 

Making Holes in any Part of the Ship, or Steal- 
906 any Pump, Gc. 12 Ann. chap. 18. [Sec 
4 Georg. chap. 12. 


Il omen. 


rech. 


C. 


Thus has the Benefit of the Clergy been taken away by Acts of 
Parliament in Abridgment of the Common Laco. h 


By the 3 & 4 W. & M. chap. 9. Perſons Inditted for Stcalins 
any Goods in any County, and thereof Convitted, &c. ſhall not 
Have Clerey, if it appears upon Evidence That the ſaid Goods were } 
taken in any other County, and They ſhould have loft the Benefit f 
of the Clerey, if They had been Convitted by a Fury in that 
County. 1 

A Tranſcript, Certified by the Clerk of the Crown, Clerk of the Aj- 
ſizes, or Clerk of the Peace, of the Tenor of the Indictment, and of the | 4 
Perſon's having had the Benefit of the Clone y, or of this Act, to the 1 

Fudge or Fuſtices in any other County, fhall v2 a Suffcient Pront 
That ſuch Perſon hath had the Benefit of the Clergy, and of this Att. —_— 
[See the 34 & 35 H. 8. chap. 14. ] Ni 


; 1 0 A i 
» — —_ — — — : 


Of Crimes Not Capital, And therein, I. Of Offences | 
Againſt the Temporal Laws made for the Support of I; 
Religion. 2. Of Offences immediately Againſt His = 
Majeſty's Crown and Dignity. 3. Of Offences that | | WW 
are Hurtful to the King's People, or ray the Com- = 
monwealth in General, in Reſpect of Publick Juſtice, f 
Publick Peace, Publick Trade, the Health and Eaſe of | "| 
the King's People. | | 


RIMES Not Capital are Thoſe for which (as I faid before) Of Grimes - 

The Offender ſhall not ſuffer Death, but only Forfeiture of 
Lands or Goods, or Fine, or Corporal Puniſhment. WW. 
Theſe Offences are againſt the "Temporal Laws made for the Sup- | 0 
port of Religion; againſt His Majeſty's Crown and Dignity ; againſt in 
t Sein [41 E Fan 88 the oi 
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Of Offences 
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the Commonwealth in General, in Reſpect of Publick Juſtice, Publick 
Peace, Publick Trade, The Health and Eaſe of the King's People. 
Ihis Diviſion includes the remaining Part of the Pleas of the Crow 
which ſhall be treated of in this Chapter. 8 


I. Of Offences againſt the Temporal Laws made for the Support 


Againſt Re- of * Religion. "Theſe are Mitchcraſt, Blaſphemy and Profaneneſs, 


lIigion, 


x Lynde- 
wode de Of- 
ficioArchipr. 
cap. 1, Igno- 
rantia Sacer- 
do. v. Blaſ- 
phemia. 


aAſtical, for Ever, and alſo ſhall ſuffer Impriſonment for Three Nears. 


Drmunkenneſs, Bawdry, Hereſy, Simony, Offences againſt the Eſta- 
bliſhd Church. I 

1. Of ]/itchcraft ; [Sec Of Witchcraft in the Second Degree, chop. 1. 
ante, and the Puniſhment of Impriſonment and Pillory for it.] 

1. Of Blaſphemy and Profaneneſs. 

* Blaſpheny (from Prdnlcw Thr give, T,edere Fumam) is an Injury 
oftered to God, by attributing what doth not belorg to Him, and 
by Denying what doth belong to Him, and by attributing to the 
Creature that which is proper only to God, | 

All Blaſphemy and Profaneneſs are Offences by the Common Latv, 
and are puniſhable by Fine and Impriſonment. 

Concerning Blaſphemy, as puniſhable by Starrte. 


By the 9 & 10 W. z. chap. 32. 1f any Perſon, Having ads Pro- 
feſſion of the Chriſtian Religion, ſhall be Convitted in any of the 
Conrts of Weſtminſter, or at the Aſſizes, of Denying any One of the 
Perſons of the Holy Trinity to be God, or of maintaining that there 
are more Gods than One, or of Denying the Truth of the Chriſtian 
Religion, or the Divine Authority of the Holy Scriptures, He ſhall 
for the firſt Offence be adjudged uncapable of any Office ; and for the 


Second Offence ſhall be Diſabled to Sue any Action, or to be Quar- 


dian, Executor or Adminiſtrator, or to take by any Legacy, or Deed 
of Gift, or to Bear any Office Civil or Military, or Benefice Eccleſi- 


No Proſecution ſhall be for Words Spoken, unleſs the Information 
be given upon Oath befare ſome Fuſtice of Peace within Four Days, 
and the Proſecution be within Three Months after ſuch Information 

Renouncing ſuch Erroneous Opinions in Open Court upon the firſt 


| Offence ſhall Diſcharge all Penalties. 


[See the 13 Eliz. chap. 12. 29 Car. 2. chap. 9. under the Tit. He- 
reſy, poſt. 


Concerning Profaneneſ(s. | 

Profaneneſs (qu. procul a Fano) is a Diſreſpect paid to the Name 
of God, and to Things and Perſons Conſecrated to Him. Or a Con- 
temptuous Treating of any Thing in which God's Name, or his Ho- 
our are Concerned. | EK | 

Profaneneſs is puniſhable by Statutes ; For Reviling the Sacrament 
of the Lord's Supper, Prophanely uſing the Name of Cod, Oc. in 
Plays: Prophaning the Lord's Day, Curſing and Swearing. 

J 


For 


— 


TA 2 — 


* Summa Ratio oft Que ro Religione facit. Rep. 14. 10 Rep. 55. 11 Rep. 70. 
1 Inſt, 341. a. | | 


. 
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For Reviling the Sacrament of the Lord's Supper. 


By the 1 Ed. 6. chap. 1. 1 Eliz. chap. 1. To Revite the Sacrament 
of the Lord's Supper is Fine and Imprifonmen.. | 


For Prophanely uſing the Name of God, c. 


By the 3 Jac. 1. chap. 21. Fan Perſon ſhall in any Stage-Play, 
Interlude or Shew, Jeſtiugly or Profancly uſe the Name of God, or 
of Jefus Chriſt, or of the Holy Ghoſt, or of the Trinity, He hall For- 
feit Ten Ponnds; the one Motety to the King, the other to Him that 
ill ſue for the ſame. | 


For Prophaning the Lord's Day. 


By the 1 Car. 2. chap. 1. There ſhall be no Aſſembly of People out 
of their own Pariſhes on the Lord's Day, {or any Sports whatſoever; 
nor any Bull-baiting or Bear-baiting, Interludes or Common Plays, 
or other unlawful Exerciſes or Paſtimes, uſed by any Perſons in their 
own Pariſhes, on pain that every Offender, upon View of a Juſtice, 


Confeſſion or one Witneſs, ſhall forfeit Three Shillings and Four Pence 


to the Uſe of the Poor, &c. 


By the 1 Jac. 1. chap. 21. 4 Shoe-maker putting Boots or Shoes to 


Sale on the Lord's Day, forfeits 3s. and 4 d. 

By the 3 Car. 1. chap. 1. No £utcher ſhall kill or ſell any Viftual 
pon the Lord's Day in pain of & s. and 8 d. 

By the 29 Car. 2. chap. 7. (This Statute being more Full, and the 
Conviction made more eaſy) No Perſons whatſoever ſhall exerciſe 
any Worldly Labour, Buſineſs or Mord of their ordinary Calling on 
the Lord's Day, (Except Works of Neceſſity and Charity, and the 
Dreſſing of Meat in Families, and the Selling of Meat in Vittuallins 
Houſes) but ſhall Exerciſe Themſelves in Duties of Picty, Publickly 
and Privately ; on pain of Five Shillinos, if the Perſon is Fourteen 
Tears old. And no Perſon ſhall publickly Cry, or Expoſe to Sale, 
any Goods whatſoever on this Day (except Milk which may be Sold 
before Nine in the Morning, and after Four a-Clock in the Jfternoon) 
on pain of Forfeiting the ſame. | 

Alſo no Drever, Horfe-Conrſer, Waggoner, Butcher or Higler, 
ſhall Travel, or come to their Inn on this Day, on pain of Twenty 
Shillinzs, upon Convittion by View of One Fuſtice, Couft ſion or Once 

itnel(s. 

And no Perſons ſhall travel with any Boat or Barge, except upon 
extraordinary Occaſion, with the Allowance of ſome Fuſtice of Peace, 
&c. on pre of Five Shillings. In caſe of Inability, &c. The Ofen- 
der Mall be ſet in the Stocks Two Hours. [But Sec the 11G 12]V. z. 
chap. 21. For the Allowance of Forty J/atermen to Ply on the 
Thames, Oc. 9 Ann. chap. 23. For the Allowance of Hackney 


Coach- Men and Chair- Men to Ply on Sundays within the Bills of 
Mortality. | 


If any Perſon Travelling on the Lord's Day is Robbed, The Hun- 
dred ſhall not be Charged. [See Of Robbery, chap. 1. ante. * 


No 
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No Perſon on the Lord's Day fhall ſerve any Proceſs, &c. except 
in Caſes of Treaſon, Felony or Breach of the Peace. The Service of 
all juch Proceſſes ſhall be void; and the Perſon ſerving the ſame ſhall 
auſtoer Damages, as if He had done the ſame without Warrant. [But 


ſee 5 Ann. chap. 9.} 
For Curfing and Swearing. 


By the 13 Car. 2. chap. 9. Al Perſons in the King's Pay at Sea 
ſhall be puniſhed for Profane Oaths, Curſings and Execrations, as a 
Court Martial ſhall think fit. | 

Ey the 6 & 7. W. 3. chap. 11. If any Perſon Prophanely Curſes 
or Seears in the Preſence or Hearing of any Fuſtice of Peace of the 
County, &c. or ſhall thereof be convitted by the Oath of One Ilitneſs, 
or Confeſſion of the Party before any Fuſtice of Peace, Mayor, &c. 
The Party Offending. ſhall forfeit to the Uſe of the Poor, (if Seruant, 
Labourer, Common Soldier or Common Seaman) One Shilling. And 
every other Perſon Two Shillings. For the ſecond Offence Donble, 
and for the Third Offence Treble; to be Levied by Diſtreſs by Mar— 
rant of One Fuſtice. If no Diſtreſs, the Party to be ſet in the Stocks 
One Hour for One Offence, Two Hours for more than One, if above 
Sixteen Tears of Age. If under that Age, and He doth not pay the 
Penalty, He ſhall be whippd by the Conſtable by Marraut from the 
Juſtice, or by the Parent, Maſter or Guardian in the Preſence of 
the Conſtable. 

15 Proſecution upon this Act muſt be within Ten Days after the 
Offence. 

The Convittion muſt be before One Fuſtice by the Oath of One 
IWitneſs. | 

244 Act. ſhall be read by Parſons in the Church the next Sunday 
after every Quarterdaꝝy upon pain of 20 s. for every Omi ſſion. Qu. 
How to be levied ? SER 

The Fuſtices muſt keep a Book wherein they mnſt Regiſter T heſe 
Convictions, and certify Them to the Quarter-Sefſions. 

T he Fuſtice who Omits the Exccution of this Act forfeits 5 l. [See 
the 21 Fac. 1. chap. 20.] 


3. Concerning Drunkenneſs. 


By the 4 Jac. 1. chap. 5. If any Perſon ſhall be Drunk aud Con- 
| eicted thereof, He ſbull forfeit for every Offence 5 s. to be paid with- 
vj iu one Ieek after Conviction, to the Churchwardens for the Uſe of the 
Ai Poor of the Pariſh: Upon Refuſal or Neglect to pay the Forfeiture, 
* | It is to be levied by Marraut from the ſame Conrt before whom the 
9 Cbnciction ſhall be. If the Offender is not able to pay, He fball be 

| committed to the Stocks by the Space of Six Hours. | 

One Convitted a Second Time of Drunkenneſs ſball be Bound in 
Ten Pounds with Two Sureties, to the Good Behaviour. © 

Conſtables, Churchwardens. &c. Hall be charged an their Oaths to 
Preſent the ſaid Offences. 

This Offence ſhall be Enquired of, Heard and Determined, at the 
Aſſizes, Quarter Sefſions and in Leets. 
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T his Ad ſhall not Reſtrain Eccleſiaſtical Furiſdittion, nor the tw 
Univerſities. 


By the 21 Jac. 1; chap. 7. One Witneſs, or the Party's own Confe( 


ſion ſhall be ſufficient Progf of the Breach of the 4 Jac. 1. chap. 5. 


und the Oath of the Party that made the Voluntary Confeſſion againſt 
Himbelf ſhall be ſufficient to convitt any other. And any Fuſtice of 
Peace within his Limits hath Power upon His 6wn View, Confeſſion 
of the Party, or Proof of One Witneſs upon Oath before him, to con- 
vit a Drunkard, as well for the Penalty of 5 s. as for the Binding 


f him to the Good Behaviour according to the 4 Jac. 1. chap. 5. 


[See the 5 (5 6 Ed. 6. chap. 25. 3 Car. 1. chap. 3. Concerning the 
Licenſing, of Ale-houſes and the Puniſhment of thoſe that keep Ale- 
houſes without Licence. ] 

See 1 Fac. 1. chap. 9. 21 Jac. 1. chap. 7. 1 Car. 1. chap. 4. Con- 
cerning the Puniſhment of Alehouſe-keepers, Inn-kcepers, Vintners, 
or Victuallers, that ſuffer any of the ſame Pariſh, or Any Perſon: 
whatſoever, to fit Tippling in their Houſes. And for the Puniſhment 
of thoſe that do fit Tippling in ſuch Houſes, Sce the 1 Fac. 1. 


chap. 9. 21 Fac. 1. chap. 7. and of Offences againſt the Health and 
Eaſe of the People, poſt.] 


By the 21 Jac. 1. chap. 7. An Alehouſe-kceper Offending againſt 
the 1 Jac. 1. Chap. 9. or 4 Jac. 1 chap. 5. is Diſabled to keep an 
Alehouſe within Three Tears after. 

By the 13 Car. 2. chap. 9. All Perſons in his Majeſty's Pay at Sea 
ſhall be Fin'd, Impriſon'd, or otherwiſe puniſhed for Drunkeneſs, 
Uncleanneſs, &c. as the Court Martial ſhall think fit. 


Note, That Prophanation of the Lord's Day, Seearing, Curſing 
and Drmunkenneſs, and other Lewd and Diſorderly Practices, are uſu- 


ally Puniſhed by a Juſtice of the Peace. But they may be Preſent- 


ed in the Seſſions. 


4. Concerning Bawary. | 
y 'Tho' Adultery and Fornication are puniſhable by the Eccleſiaſti- 
cal Law ; yet the keeping of a Houſe of Bawdry,. Stews or Brothel- 
houſe, being as it were a Common Nuſance, is puniſhable by tho 
Common Law upon an Indictment, by Fine and Impriſonment. 
And thoſe that are vehemently ſuſpected for Reſorting to Houſes 
of Bawdry May be bound to their Good * Behaviour, as well as Com- 
mon Whore-Mongers and Common Whores. For Adultery and For- 
nication are Offences Temporal as well as Spiritual, being Offences 
propucies) to Men's Bodies and Eſtates as well as to their Souls, and 
ighly deſtructive of the Publick Government. ® But if one is Indicted 
for Frequenting a Bawdy-Houſe, or for Inticing an Apprentice to a 
Bawdy-Houſe and Cauſing him to ſpend his Maſter's Money, It muſt 
Appear that he did know it to be ſuch a Houſe , and it mult be Ex- 
preſly Alledged that it is a Bawdy-Houſe, and not that it is Suſpect- 
ed to be ſuch a Houſe. | | 
> By the Cuſtom of London A Conſtable may Enter a Houſe, and 
Arreſt a Common Strumpet and carry her to Priſon. And by the 
Cuſtom alſo ſhe may be Carted. 
e All 
4 


y 3 Inſt, 205. 


2 Dalt. ch. 
124. p. 292, 
293. 


2 Poph. 208. 


b 3 Inſt. 206. 
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© 1 Sid. 168. © All open Lewdneſs, as was that of a Perſon who expoſed himſelf 
Naked to the People from a Balcony in Convert Garden, (5c. is In- 
dictable at Common Law. One was Fined for this Offence 2000 
Marks, committed for a Week without Bail, and to be of the Good 
Behaviour for three Years. 
5. Of Hereſg. | 
Hereſy (Alis, Optio or Electio) is an Opinion Repugnant to the 
Doctrine of the Chriſtian Faith, Obſtinately maintained and perfiſt- 
ed in By ſuch as Profeſs the Name of Chriſt. There is no Expreſs 
4 > Inſt 40. Statute that does Determine what ſhal] be called Hereſy. d Yet be- 
H. P. C. 3, 4, cauſe the 1 Elis. chap. 1. directed the High Commi ſſtoz Court (which 
is now Aboliſhed) To Reſtrain it To what hath been adjudged fo 
By the Authority of the Canonical Scriptures, or by the firſt Four 
General Councils, or By any other General Council wherein the 
ſame was declared Hereſy by Expreſs Words of Scripture, or as ſhall 
hereafter be Determined to be Hereſy By Parliament, with the Af 
ſent of the Convocation, This may ſerve for a Direction to other 
Judges ; but it is not obligatory. | 
+2 af. ag. © The Temporal Judge cannot Have Cognizance of any Perſon 
40. for Hereſy By Indictment or otherwiſe. Some fay poſitively That an 
12 Rep. 56, Heretick may be Convicted before an ArchBiſhop and Biſhops and 
I. p. c. 4. 5 the Clergy at a General Synod or Convocation. ( 9/7.) But it is al- 
Finch. ch. lowed That they may Declare what Opinions are Heretic}, And 
25, P. 219. that the Archbiſhop or the Biſhop of every Dioceſs may Convict any 
for Hereſy. This is by the Common Law, and, 


By the 23 H. 8. chap. 9. Every Archbiſhop may Cite any Perſon 
Dewelling in any Biſhops Dioceſs within his Province for Hereſy, 
If the Biſhop or other immediate Ordinary Conſents; or If that ſame 
Biſhop, or other immediate Ordinary, or Fudge, do not his Duty in 
— the ſame. | 


| But yet The Temporal Courts may Incidently adjudge whether any 
5 Rep. 58. T' cnet be Hereſy or not; f as in a OQuare Impedit, If a Biſhop pleads 
that He Refuſed the Clerk for Hereſy, He muſt ſet forth the Particu- 
lar Hereſy, that the Temporal Court may Judge of it, after a Con- 
ſultation with Divines. Upon this Account I thought it not improper 
to mention this Offence. 


By the 13 Eliz. chap. 12. If any Perſon Eccleſiaſtical, or which 
hath an Eccleſiaſtical Living, * ee any Doctrine contrary 
or repuznant to any of the Thirty-Nine Articles of Religion, and 
being thereof Conven'd before the Biſhop or Ordinary, ſhall perſiſt 

therein, or after Revocation thereof ſhall again affirm the ſame, it 

Pall be Lamful for the Biſhop or Ordinary to Deprive Him. 


F. N. b. The Puniſhment for Hereſy was ® Burning by Force of the Writ 
__ * De Heretico Comburendo, Grantable out of CHANCE RT, upon 
Hl. P. C. 5, Certificate of ſuch Conviction. But, 

Ey the 29 Car. 2. chap. 9. The Irit De Hzretico comburendo, 
with all Proceedings thereon, and all Puniſhments by Death in pur- 
ſuance of any Eccleſiaſtical Cenſures, are utterly aboliſhed. : 

2 et 
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Yet by the Canon Law an obſtinate Heretick may be excommvu- 

nicated; and is ſtill liable to be imprifon'd upon the Writ De Ex- 

communicato Capiendo, till he makes Satisfaction to the Church. 

Sec the 9 G 10 V. Jo chap. 32. ſupra, Tit. Blaſphemy.] a 

6. Simony is a Promiſe or Actual Payment, or Receiving of forac 

Temporal "Thing for that which is Spiritual, or annexed to a Thing 

that is Spiritual. "Thus it is Defin'd by the Canoniſts ; but by our 

Ste Law it is thus deſeribed and puniſhed. For, 


head — — CE ——— 


By the 31 Eliz. chap. 6. If any Perſon for any Reward, or for 
any Promiſe or Aſſurance thereof, direitly or indirectly, do Preſent or 
Collate ay Perſon to a Benefice or Dignity, every ſuch Preſent a- 
tion, &c. and every Admiſſion therennto, ſhall be Void, and the Nins 
thall Prefent or Collate for that Turn. And every Perſo that 
ſhall Give or Take ſuch Reward, or take or make ſuch Aſſurance, 

Pall Forfeit the Double Valne of one Tear's Profit of ſuch Beneficc 
or Dignity ; and the Perſon taking ſuch Benefice or Dignity, ſhall 
be Incapable to Enjoy the [ame. | 


Note, h That the Statute doth not make the Promiſe or Aſſurance »; Inft. 152, 
void, but the Preſentment, &. And that if an Uſurper Preſents or 15+ . 
Collates for Reward, &c. the King ſhall not Preſent, but the Right- 
ful Patron. If the Patron only is Corrupt, and the Preſentce not Pri- 
vy or Conſenting, he is not incapable of the ſame Living, tho' the 
Preſentation and Benefice is void; for the Perſon /o corruptly giving 
is only Diſabled. : 

The Double Value ſhall be reckoned according to the true Value, 
and not according to the King's Books. | 

There is more in this Statute concerning Corrupt Nrdaining or Ma- 
king of a Miniſter, Corrupt Inſtitntion and Indiction, Corrupt Ve- 
frenations or Exchanges of Benefices, and Corrupt Elcttions or Re- 9 
ſignatious of Scholars, Fellows, &c. in any Church Collegiate or 1 
Cathedral, College, School, Hoſpital, Hall, or other Society; but | 
I have taken Notice of theſe Clauſes in other Places; tho' Sir Ed- | 
ward Coke comments upon all theſe Clauſes in his Chapter Of $imo- j 
ny and Corrnpt Preſentations, 3 Inft. 153. [See Of Parſon, Book 1. | 
chap. 3. The Statute of the 31 Elis. under Tit. Corporations, Book: 1. | 
'chap. 8. The Statutes concerning Adzoce/0715 Preſentative, Collative | 
or Donative ; and the Remarks upon the 31 Elia. chap. 6. 1 UU. & ö 
M. chap. 16. 12 Ann. Sf}. 2. chap. 12. Tit. Adroteſons, Book 2. 
chap. 2. 5 

7. Oftences againſt the Zfabliſhd Church are by not uſing the 
Publick Liturgy, or by Ridiculiug it, by not Receiving the Sacra— 
ment, by Abſeace or Non-Conformity to the Eſtabliſhed Church. 

1. By not inſiug the Publick Liturge q, or by Ridiculius it. 


By the 1 Eliz. chap. 2.6. 4. I any Parſon or other AMiniftcr 
whatſoever, &C. that ought to [ay the Common Prayer, &c. ſhall Rc- 
fuſe to Uſe it iu ſuch Clinch, or other Place toherꝰ He ſhould Uſe the 
{ame, or Uſe 'any other Form, or ſpeak any Thins in Terogation of 
the faid Book, or any Thing therein contained, He fhall forfeit for 1 
His Firſt Offence one Tear's Profit of all His Syiritual Promotions, ( 

| * 5: Aud 
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and be Six Months Impriſoned ; and for the Second Offence ſhall be 
Deprived. 4 | 

The Juriſdiction of the Bccleſiaſtical Court is ſaved. 
9. 9. If any Perſons ſhall in Plays, Songs, or other Open Ilords 
Speak any Thing in Derogation of the ſaid Book, or Procure or Les 


| 
1 any Mini ſter ſay the Common Prayer Openly in other Form, He ſhall 
| forfeit a Hundred Marks for the firſt Offence, and Four Frm 


| g jor the Second, &c. and for the Third Offence He ſhall forfeit all his 
| Goods and Chattels, and ſuffer Imprifonment for Life. | 

[ 5 

i 2. By not Receiving the Sacrament of the Lord's Supper. 

\ | , 

4 By the 13 Car. 2. Stat. 2. chap. 1.4. 10 & 12. No Perſon ſhall be 


4 Choſen to any Office of Magiſtracy, Place of Truſt, or other Employ- 
i ment, relating to the Government of any City, Corporation, Borough, 
. &c. who ſhall not have Receiv d the Sacrament of the Lord's Supper, 
ol | according to the Rites of the Church of England within one Year 
1 next before His Election. In Default thereof every ſuch Election or 
Place ſhall be void. Moreover upon the like Penalty every Perſon ſo 
Elc&ed and Placed ſhall take the Oaths of Allegiance and Supremacy 
at the ſame Time, to be Adminiſtred by the ſame Perſon, when the 
Oath for the Due Execution of the ſaid Office ſhall be Adminiſtred. 


[Sce 5 Georg. chap. 6. For the Repeal of the other Oath and the 
Declaration; and that the Proſecution muſt be within fix Months 
after the Election, &c. | 


By the 25 Car. 2. chap. 2. All Officers Civil and Military (except 
Thoſe that have Offices of Inheritance, where ſufncient Deputies are 
appointed) and all who have any Salary or Wages by Reaſon of any 
Grant from the King, (except ſuch as ſhall be Granted for Valuable 
Conſideration for Life or Tears, and not Relate to any Office or 
Place of Truſt) ſhall take the Oath of Allegiance and Supremacy, 
and Teſt or Declaration in the ſaid Act mentioned the next Term af- 
ter their Admittance, in the King's Bench or Chancery, or at the 
next Quarter-Seſſions; and all and every Perſon ſo to be Admitted 
ſhall alſo Receive the Sacrament of the Lord's Supper, according to 
the Uſage of the Church of England, «within Three Months after His 
Admittance in ſome Publick Church upon the Lord's Day immedi- 
ately after Divine Service and Sermon; and in the Court where He 
ſhall take the ſaid Oath Ile ſhall Deliver a Certificate of His Re- 
ceiving the ſaid Sacrament, under the Hand of the Miniſter aud 
Church-warden, and make Proof thereof by Two Credible Witneſſes, 
upon Penalty of being ipſo facto adjudged incapable to have the ſais 
Office ; and every ſuch Place ſhall be void, and the Offender ſhall for- 
Feit 500 I. except Feme Coverts, Infants under the Age of Exghteer: 
Nears, Perſons of Non-ſane Memory, or on the $:as, or beyond Sea, 
&c. and except High Conſtables, Petty Conſtables, Churchwardens, 


Overſeers of the Poor, &c. | I 


It is made a Queſtion, Whether a Parochial Miniſter may Re- 
fuſe to Adminiſter the Sacrament to One that comes to be Qualified 


for an Office, tho an ill Liver, Heretick, Schiſmatick, &c. But by 
| | tne 
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the 1 Ed. 6. chap. 1. and the Rubricb before: the Communion- Ser- 
vice in our Liturgy, an Abſolute Right of Admiſſion to the Sacra- 
ment ſcems to be Denied to ſuch Perſons; and that an Action of the 
Caſe will not lie againſt the Miniſter who Refuſes upon good Cauſe, 
when He has enquired into the Fitneſs of the Perſon, and Finds that 
He comes only to ſerve a Turn. [See the 1 V. G. M. chap. 18.] 

7. i Whether the Places of Thoſe that have Juriſdiction being = Lev. 84 
void, the Acts of One under ſuch Diſability, while He was in the Of- 242. | 
fice may be Valid? Many innocent Perſons might ſuffer if they were 
not Valid. Therefore by Reaſon of the Inconveniencies that would 
follow, The Rule Quod ſieri non Debuit, Fattum Valet, may here 
take Place. [See the 1 Ed. 6. chap. 1. 9. 7. 5 Georg. chap. 6. For 
Quieting Corporations. ] 


3. By Abſence or Non-Conformity to the ſtabliſb d Church. 


By the 1 Eliz. chap. 2. Every Perſon ſhall Reſort to His Pariſh- 
Church or Chapel upon every Sunday or Holy-day, or upon [ome rea- 
ſonable Let to ſome other Pari ſi- Church, and then and there Abide 
Orderly and Soberly during the Time of Common Prayer, Preach- ' 
ing or other Service, upon Pain of Puniſhment by the Cenſures of the 
Church, and upon Forfeiture of Twelve-pence for every ſuch Offence, 
to be Levied by the Church-wardens for the Uſe of the Poor by Di- 


ſtreſc. [See 3 Fac. 2. chap. 4. H. 27.] 


Here are Three Offences in this Clauſe, 1. Abſenting from Church. 
2. Not Abiding there till Divine Service and Sermon is Ended. 
3. For not Bchaving Themſelves Orderly and Soberly while there. 
k He that miſſes Morning and Evening-Prayer is within the Sta- 12 


tute; for it ought to be an entire Day and entire Service. | 1 183, 


„* 


8 


By the 23 Eliz. chap. 1. Every Perſon, above the Age of Sixteen 
Mari, not repairing to Church according to the 1 Eliz. chap. 2. ſhall 
forfeit 20 l. upon Conviction, to the King, for every Month they ſo 
make Default. | 5 


This Act is conſiſtent with the r Elis. chap. 2. and the Forfeiture |, , 1 
of Twelve-pence and Twenty Pounds may ſtand together; tho the 12 Rep. 1,2. 
laſt is to the King and the other to the Poor. 0 | 

The Month ſhall be computed, not by the Kalendar, but by 28 
Days; for the Statute ſpeaks generally of a Month. [See Of Lapſe, 

Book 2. chap. 2. and ſee the 29 Eliz. chap. 6. f. 4. 3 Fac. 1. chap. 4. 

Concerning the Forfeiture of 20 J. for every Month after ſuch Con- 

viction until he ſhall conform and come to Church. Where if the 

Offender makes Default of Payment, the King ſhall ſeize and enjoy 
His Goods and Two Parts of His Hereditaments, Leaſes and 

Farms, 5c. | 1 

Copyhold Lands are not within the 29 Elig. nor 3 Fac. 1. becauſe 
it would be prejudicial to the Lord in reſpect of His Services, &c. | 1 

| | F ff 2 x i 
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By the 3 Jac. 1. chap. 4. He that ball Retain, or keep in Hi, 
Houſe, any Perſon (except His Father, Mother, Ward, or Priſoner) 
who ſhall not go to ſome Church, &c. ſhall for every Month that be 
ſhall keep ſuch Perſon forfeit Ten Pound. 


The Statutes concerning Popiſh Recuſants, ſhewing what For- 
feitures, Diſabilities, and Inconventencies They are liable to above 
all others, are the 23 Elis. chap. 1. 35 Elis. chap. 2. 1 Fac. 1. 
chap. 1. 3 Fac. 1. chap. 4 & 5. 7 Fac. 1. chap. 6.. 3 Car. 1. chap. 2. 
30 Car. 2. Stat. 2. chap. 1. 1 V. & M. _ 9. 1 M. & N. chap. 15. 
1 V. & M. chap. 26. 11 &. 12 V. 3. chap. 4. 12 Ann. chap. 14. 
1 Georg. chap. 13. 1 Georg. chap. 55. 3 Georg. chap. 18. 6 Georg. 
chap. And the Statutes ſhewing by what means they may be 
Diſcharged from the Forteitures, are the 23 Eliz. chap. 1. 29 Eli. 
chap. 6. 1 Fac. 1. chap. 4. 1 JV. & M. chap. 18. 6 Georg. chap. 
[See Nel/orr's Office of F. P. Tit. Recuſancy, Hawkins's Pleas of the 
Crown, Book 1. chap. 12, 13, 14, 15. and Of Premmunire, poſt. 

But as to PROTESTANT DISSENTERS from the 
Eſtabliſhed Church, the 1 /. & M. chap. 18. hath Repealed the 


23 Eliz. chap. 1. 29 Elia. chap. 6. and that Clauſc of the 1 Eliz. 


chap. 2. whereby all Perſons arc required to reſort to their Pariſh- 
Church, or ſome uſual Place of Common Prayer, c. By which 
Statute alſo the 3 Fac. 1. chap. 4& 5. and all other Statutes made 
againſt Papiſts (except the 25 Car. 2. chap. 2. 30 Car. 2. chap. 1.) 
are Declared not to Extend to any Perſon Diflenting from the 
Church of ENGLAND, either 8 or Hearers, that ſhall 
take the Oaths, &'c. and 0 UA LI1FY Themſelves, as is required 
by the Act. | | 

This Act is commonly called the A of Toleration, and is to this 
Effect, (via.) 


By the 1 W. & M. Seſſ. 1. chap. 18. Neither the Adds of the 23 
Eliz. and the 29 Eliz. and the Clauſe in the 1 Eliz. whereby All 
Perſons are required to reſort to their Pariſh-Church, &c. Neither 
the 3 Jac. 1. nor any Statutes made againſt Papiſts or Popiſh Recuſants, 
(except the 25 Car. 2. chap. 2. the 30 Car. 2. chap. 1.) ſhall be con- 


ſtrued to extend to any Perſon Diſſenting from the Church of Eng- 


land that ſhall take the Oaths , Allegiance and Supremacy. [Sec 
1 V. & M. SH. 1. chap. 8. 1 Georg. chap. 13.] and make and ſub- 
ſcribe the Declaration mentioned in the 30 Car. 2. chap. 1. at the 
Ouarter-Sefſions. 


Provided, T hat if any Aſſembly of Proteſtant Diſſenters ſhall be 
had in a Place for Religious Worſhip, or any Preaching be there 
with the Doors lock'd, &c. They ſhall have no Benefit of this Law, 


Nor if the Place of Meeting is not Certified to the Biſhop or Arck- 


deacon, or to the Fuſtices of Peace in Seſſions. 

Diſſenting Teachers that ſhall make and ſubſcribe the Declaration; 
and take the Oaths aforeſaid at the Quarter-Seſſions, and ſubſcribe 
the Articles of Religion, except the 34th, 35th, and 36th Articles, 
and Part of the 20th, ſhall not be liable to any Penalties mentioned 
in the 17 Car. 2. 22 Car, 2. 7207 13 & 14 Car. 2. 
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Anabaptiſt Teachers uuſt ſubſcribe the Articles of Religion, ex- 
cept as before excepted, and alſo except Part of the 27th Artich 
touching Infam-Baptiſm. 

Quakers that Scruple the taking any Oath muſt nabe aud ſubſeribe 
the Declaration aforeſaid, and the Declaration of Fidelity, aud the 
Form of Profeſſion of the Chriſtian Faith, in the Statute ſet forth. 

All the Laws made for frequentins Divine Service on the Lord's 
Day ſhall bs ftill in Force againſt all Perſons, except J. hey come to 
ſome Aſembly of Religious Worſhip allowed by this Act, and againſt 
all Papiſts, and againſt thoſe that in Preaching or Mritina deny the 
Trinity. 


By the 10 Ann. chap. 2. If a Diſſenting Teacher is proſecuted for 
nt Quolifying Himſelf according to the Toleration-Act, He anay be 


eutituled to the Benefit of it, If at any Time afterwards He makes 
and ſubſcribes the ſaid Oaths, Declaration, &c. and ſhall be Y. 
charged of all Penalties incurrd by a Penal Statute. And if He be 
once duly Qualified, He may Officiate in any Congregation in anc- 
ther County, fo as the Place be certified, &c. 

By the 5 Georg. chap. 4. Magiſtrates n¹]t not be Preſent at any 
Mifſenting Mecting in their Peculiar Habits, or attended with their 
7 belonging to their Offices, on Pain of Diſability to Hold any 
Office. 

By the 23 Eliz. chap. 1. g. 16. No Corporation or other Perſon 


ſhall keep or maintain a Schoolmaſter which does not conſtantly re- 


pair to the Church; or is not allow'd by the Ordinary; in Pain of 
10 l. a Month; and ſuch Schoolmaſter ſhall be Diſabled for ever to 
teach Nouth, and ſuffer a Tear's Impriſonment. | 

By the 1 Jac. 1. Chap. 4. 9. 9. No Perſon ſhall be a Schoolmaſter 
in any Place out of the Univerſities, except it be in ſome Publick 
Grammar-$chool, or ſome Gentleman's Honſe that is no Recuſant, 
and except the Perſon be Licenſed by the OSS, on Pain, that 
as well the Schoolmaſter as the Party that retains Him, fhall each of 
Them for 22 Day forfeit Forty Shillings. | 

By the 13 & 14 Car. 2. chap. 4. 9. 11. Every Schoolmaſter Sep- 
ing any Publick or Private. School, and every Tutor in any Pri- 
gate Family, ſhall ſubſcribe the Declaration, (viz.) That He will 
Conform to the Liturgy of the Church of England, as it is by Law 
Eſtabliſh'd, and unleſs He be Licenſed by the Ordinary, and hath 


ſubſcribed the ſaid Declaration, He ſhall for the firſt Offence ſuffer 


Three Months Impriſonment, &c. [See Can. 77, 79.] 
By the 11 & 12 W. 3. chap. 4. 0. 3. If any Papiſt hall be Convi f- 
ed of keeping School, or of Taking upon Himſelf the Education or 
Government, or Boarding of Nouth, He ſhall be Adjudg'd to Perpc- 
tual Impriſonment. | 

If any Popiſh Parent, i order to compel a Proteſtant Child t9 
change His Religion, ſhall Refuſe to Allow ſuch Child a ſnfficicnt 
Maintenance, The Lord Chancellor upon Complaint may make Order 
therein. | See the 1 Ann. chap, 30. Concerning Feewiſh Parents Re- 
fuſing Maintenance to a Protetiart Child, @c.] 


By the 12 W. 3. chap. 2. Ihoſocver ſhall come to the Crown of 
England. ſhall join in Communion with the Church of England, 
| 25 
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By the 5 Ann. chap. 5. The Statutes of the 13 Eliz. chap. 12. 
For the Miniſters of the Church of Euglaud to be of Sound Religi- 
on: 13 Car. 2. chap. 4. For the Uniformity of Publick Prayers, &c. 
(other than ſuch Clanſes as have been Repealed) and all other Sta- 
tutes for the Preſervation of the Church of England, are made Per- 
petnal, and to be in force for ever. | 

And every King and Qucen Hhereafter at their Coronation: ſhall take 
and Subſcribe an Oath to Preſerve the Settlement of the Church of 
England, aud the Doctrine, Diſcipline aud Government thereof cult - 
in the Kingdoms of England and Ireland, and the Territories there- 
unto belonging. And this Act ball be held a Fundamental and EG 
ſential 8 of the Union betevixt the Two Kingdoms of England amd 
Scotland. | | 


3 II. Offences immediately againſt His Majeſty's Crown and Digni- 
immediately 73 (that arc Not N are Miſpriſion and Premnnire. 

againſt His I. m Miſpriſion (from Meſpris, Neglect or Contempt) {ſignifies in 
Majeſty's cur Law a Neglect, Overſight or Contempt. u Miſpriſion is included 


Crown and. a 
Digniry. in every Treaſon or Felony; and where any one hath Committed 


f " 3 Inſt. 36. 'T'reaſon or Felony. The King may Order that He ſhall be Indicted 
J. n Miſpriſion only. But in Legal Uuderſtanding Miſpriſion is when 


Wt, P. 334, 335. | | 
(VF '» 5 Inſt. 36, One knoweth of any "Treaſon or Felony and concealcth it. In a lar- 


if 7, ger Senſe, it is taken for many great Offences, which are neither 
Mi 12S. © © Treaſon nor Felony, or that are not Capital, but come very near to it. 


wy 2 Inſt, 173. A Miſpriſion may be either by Ouiſſion or Commiſſion. 
i 1. By Omiſjion, in the Caſe of Treaſon or Felony. In the Caſe of 
Treaſon, when one doth know that another hath committed any 
ſort of Treaſon, and doth not Reveal it to the King, or His Privy 
8 Council, or to ſome Magiſtrate, That the Offender may be ſecured 
# and brought to Juſtice. This bare Knowledge and Concealment was 
„ „ last. 128. High Treaſon at Common Law. To know and Aſſent with Any 
„ 3 Inſt. 138, . . . 
mn 1 Outward Act that ſhews an Approbation of it, makes it High Trea- 
5 H. FP. C. 127. ſon; as where One, Having Notice of a Meeting of Conſpirators 
| te: againſt the Government, goes into their Company, and hears their 
Treaſonable Conſultation, and conceals it, &c. One that is only 
Wl told in General, that there will be a Riſing, without knowing the 
| Perſons or the Place where, (5c. may Conceal it. [See Of Princi- 
pal and Acceſſary, Ante.] 


11 By the 1 & 2 Ph. & M. chap. 10. A Concealment of any High 
4 Treaſon ſhall be only Miſpriſion of Treaſon. 


This then is to be underſtood of a bare Knowledge only and Con- 


1 a cealment. 

uy e 2 Inſt, 629. P If High Treaſon is diſcoverd to a Clergyman in Confeſſion, - He 
Pt ougnht to Reveal it: But not in Caſe of Felony, 

Tint By the 13 Eliz. chap. 2. Concealers of Bulls of Abſolution from 
1 Rome, are guilty of Miſpriſiom of High Treaſon. 

"A By the 14 Eliz. chap. 3. Thoſe who forge Foreign Coin, not Cur- 
4 rent here, ſhall ſuffer (with their Procureri, Aiders and Abetters) 0s 
b in Caſe of Miſprifion of Treaſon. 


4 Miſpriion 


2 


4 Mifpriſion of Filony is a Concealment of a Felony, or a Procu- 
ring of the Concealment thereof, whether F elony by Common Lacs 
or by Stotnte, See VMeſt. 1. Or 3 Ed. 1. chap. 9, Concerning the 
Concealment of Felonics by Sheriffs, Coraners and Bailiffs, within 


their Liberties, &'c. 3 II. 7. chap. 1. 33 H. 8. chap. 6. For Conceal- 


ments of Jurors. And fee of T heftbote, inſra, and of Judgius t, 
Book 4. chap. 5. ] 

2. By* Commiſion 3 which Miſpriſions ariſe from ſome Contemptu- 
ous and Undutiful Behaviour with Regard to the King; being ſome 
heinous Offences under the Degree of Felony. This is a Miſpriſion 
in a large Senſe. More particularly, 'Theſe may be committed by 
Contemning the King's Prerogative, (cig.) by Refuſing to Ajſt the 
King according to Law, by Recciving a * Pexſion from a Foreign 
Prince without His Leave; by Speaking or ]//iting againſt His Per- 
ſon and Government. | See the 4 4774. chap. 8. 6 Ann. chap. 7. 
Denying His Title to the Crown; Refuſing to take the Oaths of Al- 
legiance and Supremacy, required by Law. [See 1 V. & M. chap. 8. 
13G 14 V. 3. chap. 6. 1 & 2 Ann.chap., 17. 4 4nn. chap. 8. 1 Georg. 
Te 13.] By Contempt againſt the King's Palace or Courts of 

uſtice. 


By the 33 H. S. chap. 12. Malicions Striking in the King's Palace 
to Bloodſhed (where the King's Royal Perſon Refideth) is punifhabl: 
with the Loſs of the Offender's Right Hand, Perpetual Impriſonment, 
and Fine at the King's Pleaſure. 


A Striking in a Palace, * where the King is not Reſident at the 
Time, is not within the Intent of the Act, as may be Gathered from 
the Preamble. | 

u Blood muſt be Drawn ; for a Striking without Bloodſhed is not 
to be puniſhed in this Manner, | 

* But Drawing a Weapon only without Striking in JVeſtminſter- 
Hall, or in any other Place, fitting the Courts of Chancery, the Ex- 
N the King's Bench, the Common Pleas, or before Juſtices of 


Aſſiſe, or Juſtices of Oyer and Terminer, [See the 25 Ed. 3. chap. 2.] 


upon any Judge or Juſtice, the Offender ſhall loſe his Right Hand, 
and forfeit his Lands and Goods during Life, and be perpetually im- 
priſoned. So if One doth Strike a Juror, or any other Perſon, within 
the View of the ſaid Courts with Weapon, or without, He ſhall have 


the like Puniſhment. But not if He only maketh an Aſlault. [See 


of Zudement, Book 4. chap. 5. 

The Law makes a great Difference betwixt a Stroke in or before 
any of the ſaid Courts of Juſtice, where the King is Repreſentatively 
Preſent, and His Palaces where His Royal Perſon Reſideth. In the 
King's Palaces Blood muſt be Drawn ; but drawing a Weapon only 
upon a Judge, or Striking only of another Perſon in the King's Courts, 
is ſufficient to take away the Right Hand, Gc. and moreover to For- 
feit Lands or Goods during Life; J even tho' the other made the 
firſt Aſlault. : 

If any do * Reſcue a Priſoner in or before any of the ſaid Courts, 
who was committed by the ſaid Juſtices, He and the Priſoner Allent- 
ing to it, ſhall forfeit Lands and Goods, and be perpetually impri- 
| oped; 
3 | 


t 3 Inſt. 140; 


cont. 


1 2 Inſt. 549. 


3 Inſt. 140. 


H. P. C.. 132. 
x 2 Inſt. 549. 


3 Inſt. 140. 


H. P. C. 131, 
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ſoned. But the Reſcuers ſhall not loſe a Hand, becauſe no Stroke 
was Given. * | | . 
b ; loſt 142 * Reproachful or Threatning Words to a Judge, a Threatning of a 
Roll. Abr or for giving His Verdict againſt One, & c. are puniſhable by Fine and 
Impriſonment. | 
He that ſpeaks Reproachful Words to a Judge while ſitting on the 
„ rs... Bench is immediately > Fineable by the Judge Himſelf, or as ſome 
Roll. Abr. Tay, © the Offender may be Indicted. But One gannot be Indicted for 
7%: £47, ,, any Scandalous or Reproachful Words ſpoken of or to a Judge, &c. 
4+ Di . 4 not being in Publick Place of Juſtice, or. in the Execution of His 
2 Roll. Abr. Office; tho He may be Committed to Priſon till He finds Sureties 
4 44. for his good Behaviour, [See Of Juſtices of the Peace, Book 1. 
Dalt.ch.124. chap. 7.1 | 
* There is in this large Senſe great Variety of Miſpriſions by Chan- 
miſſion; for every conſiderable Niſdemeanor, which hath not a cer- 
tain Name in the Law, is ſometimes fo call'd. 
Is 2. © A Premmunire (from the Words in the Writ Premmire facias 
129. b. or Premoncre facias, ſignifying the Vit and the Qffeuce on which 
3 Inſt. 1209. the Writ is grounned) is an Offence whereby One ſhall Incur the 
ſame Puniſhment, which is inflicted upon thoſe that tranſgreſs the 
„ « Inft, 120. Statute made the 16 Nich. 2. chap. 5. commonly called the Statute 
Dav. 84, $5. Of Premunire, and the other Statutes made before that Time. 
86. f 'Theſe Statutes were made againſt the intolerable Encroachments 
of the Sce of Rome, as well as other Statutes ſince that which is 
eſpecially called the Statute of Premnmre. = 
'{heſe Statutes arc chiefly concerning Papal Proceſſes or Inſtru- 
ments and Encroachments upon the King's Corrts; Flettion or Con- 
ſecration of Biſhops ; The Popiſh Religion; The Oaths of Allegiance 
and Sema; The Authority of the King and Parliament, and 
Liberty of the Subject; unwarrantable Undertakings by Publick 
Subſcriptions, &c. . 


1. Concerning Papal Proceſles or Inſtruments and Encroachments 
upon the King's Courts. 7 


By the 27 Ed. 3. chap. 1. and 38 Ed. 3. chap. 3. If any Subjetts 


Draw any ont of the Realm in Plea, or Sne in any other Court, to 
Defeat the Fudements given tn the King's Courts, &c. He incurs a 
Præmunire. : 

By the 16 Rich. 2. chap. 5. J any Purchaſe, or Purſue, or cauſe 
to be Purchaſed or Purſued in the Conrt of Rome, or Elſewhere, any 
Tranſlation, Proceſſes, Sentences of Excommunication, Bulls, Iuſtru— 
ments, &c. which touch the King ; or if any do bring them within 
this Realm, or Receive Them, They ſhall be put out of the King's 
Protection, and their Lands, 1 enements, Goods and Chattels, tor- 
feited to the King. | See the Expoſition of this Statute, 3 Iuſt. 126. 
and fee 28 H. S. chap. 16. which is a General Law, aud ſtrictly 
penn'd againſt Pleading any Bull, Diſpenſation, &*c. from Rome, 
which is not warranted by the Act. | 


A Bull (from B Conſilium) is an Inſtrument granted by the 


Pope containing His Proceſſes, Decrecs, &., ſeated with a Seal of 


een eee 3 y 
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131-Counſellor or Attorncy for being employcd againſt one, or of a Ju- 


9 "LI * * > 
* war Nig * agl [RY * P N < j = C_ p 5 4 
* 3 3 1 r rn . * * * _ PII Ty 3 . 
WF * SS. 4 3 0 2 9 ren A. 5 1 * * a 
* 2 1 „ cd ot bag £- I; LE ö ALES TIS a a th * 
5 . * 3 $8 . ES IS » | 
K * 2 


| ST. = 3 . 


Ch. 2 Laws of England. 


409 [ 


By the Words Elſecohere It is ſaid that Suits in Equity to Re- 
licve againſt a Judgment at Law, and Suits in the Admiralty, Suits 
in the Courts of the Coſtable and Marſhal, and Fcclefiaftical Courts, 
for Matters belonging to the Cognizance of the Common Lew, are 
within the Statute. (C.) [See the 4 H. 4. chap. 23. and fee of the 
High Churt of Chancery, Book 4. chap. 1. 

h Out of the Kings Proteition. So that he canot bring an Arion; 
Yet he cannot be Slain by any one, as the King's Enemy, as was 
Anciently held. | See the 5 Elig. chop. 1.] 

[Sce the 25 Ed. 3. chap. 22. 25 Ed. 3. Stat. 5. chap. 22. De Pro- 
wiforibus, 38 Ed. 3. chap. 1, 2, 3, 4. 12 Rich. 2. chap. 15. 13 Rich. 2. 
Stat. 2. chap. 2 & 3. 2 H. 4. chap. 3 & 4. (which Statute concerns 
Religious or Seculars, who put any Bulls in Execution for Diſcharge 
of Tithes of their Lands in the Hands of Their Farmers) 6 VH. 4. 
chap. 1. 7 H. 4. "ay 6. & 8. 9 H. 4. chap. 8. 3 H. 5. chap. 4. 
23 H. S. chap. 21. 28 H. 8. chap 16.] Many of theſe Statutes were 
made againſt Proviſions, or the Providing of a Biſhop of a Biſhoprick 
or other Perſon of an Eccleſiaſtical Living, by the Pope, before the 
Incumbent was Dead. Which, tho out of Uſe ſince the Supremacy 
is acknowledged to be in the King, yet may not be improperly here 
hinted at. 

[See Dag. Rep. The Caſe of Præmunire Sg.] 


By the 24 H. 8. chap. 12. and 25 H. 8. chap. 19. To Appeal to 
Rome om any of the Kings Courts is made a Præmunire. ll 
Appeals from henceforth ſhall be made to the High Court of 
Chancery. | 

By the 26 H. 8. chap. 14. Suffragans ſhall not Exerciſe any Grea- 
ter Authority than what is Limited to Them By Commiſſion from the 
Biſhop of the Dioceſe, on Penalty of Præmunire. 

By the 5 Eliz. chap. 1. To Defend the pretended Furiſdiftion of 
the Pope in this Realm is a Præmunire for the firſt Offence, and 
High Treaſon for the Second. 


2. Concerning Election and Conſecration of Biſhops. 


By the 25 H. 8. chap. 20. If any Dean and Chapter Refuſe to 
Elect the Perſon named in the King's Letter's to a Biſhoprick with- 
iu 12 Days, and to Certify the Election within 20 Days; Or If any 
Archbiſhop or Biſhop (after ſuch Election, or Nomination in the De- 
fault thereof) Refuſe to Confirm or Conſecrate the Perſon ſo fignified 
to them; it is a Præmunire. 


3. Concerning the Popiſh Religion. 


By the 13 Eliz. chap. 2. To Bring any Agnus Dei, Croſſes, 
Beads, or ſuch like Superſtitiovs Things pretended to be Hallowed by 
the Biſhop of Rome, &c. and to Deliver, or Offer the ſame, to be 
Horn or Uſed, or If Any one ſhall Receive the ſame, to ſuch Intent, 
and not Clear Himſelf by Diſcovering the Offender, &c. It is a Pra» 
munire. Aud a Fuftice of Peace ſhall incur the {ame Penalty, who, 
being informed thereof, ſhall not within 14 Days declare it to a Pri- 
2 Counſellor. 

G88 By 


s 2 Inſt, 
Gor, Ec. 

3 Inſt. 120, 
121, 122, 
123, 124. 

i Dany. Abr. 
764. 


b Lit. 199, 

L Inſt. 129, b. 
130. a. 

2 Inſt. 126. 


@> = 


— — oO 


2 4 ee as. — 
— 


i 1 Inft, 
130. A. 

3 Inſt, 125, 
126, 
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By the 27 Eliz. chap. 2 To Contribute to the Maintenance of x 
Popiſh Seminary, is a Præmunire. 


4. Concerning the Qaths of Supremacy, Allegiance, c. 
By the 1 Eliz. chap. 1. 5 Eliz. chap. 1. To Refuſe the Oath of Su- 


premacy, 2s Præmunire, 5c. 

By the 3 Jac. 1. chap. 4. To Refuſe the Oath of Allegiance upon 
Tender is a Præmunire. [See 7 Fac. 1. chap. 6.] 

Hy the 1 W. & M. Seſſ. 1. chap. 8; The Oaths of Supremacy ard 
Allegiance preſcribed in former Acts are Abropated, and Ne Oaths 
and a new Declaration ſubſtituted in their Room ; which 70 Refuſe 
pon Tender makes one liable to the like Penalty Præmunire. 

By the 7 & 8 W. 3. chap. 24. Serjeants at Law, Connſcllors 4ttor- 
neys, Sollicitors Prottors, Clerks or Notaries, praFtifin as fuch in 
Any Court, without taking the Oaths of Allegiance an SHPremacy, 
and ſubſcribing the Declaration, incur a Præmunire. 


5. Concerning the Authority of King and Parliament. 


By the 13 Car. 2. chap. 1. To affirm malicionſily or adviſedly by 
Speaking or Writing, That Both or either Houſes of Parliament hace 
a Legiſlative Pocver without the King, is a Præmunire. 

By the 1 & 2 Ann. chap. 17. 4 Ann. chap. 8. I/ any fhall 
Maliciouſly and Direttly, By Preaching, or * Speaking, A ffirin 
that the Pretended Prince of Wales hath any Title to the Crown, or 
Any other Perſon than according to the 1 W. & M. chap. 2. and 
the 12 W. 3. chap. 2. &c. or that the Kings or Queen of this Realm 
with Authority of Parliament, cannot By Laws Limit the Crown 
and the Deſcent. thereof, They ſhall incur a Præmunire. 

Information muſt be Given within Three Days after the Mords 
ſpoken. [See the 35 H. 8. chap. 1. 1 Elis. chap. 3. 21 Fac. 1. 
chap. 3. 


6. Concerning the Liberty of the Subject. 
By the 31 Car. 2. chap. 2. No Subjett Inhabiting within this 
Realm ſhall be ſent Priſoner ont of it into Any other Parts, (except 
in Caſes mentioned in the Act) iz Penalty of Treble Coſts, 500 J. 
Damages and Præmunire. | 


7. Of Unwarrantable Undertakings by Publick Subſcriptions, &c. 


By the 6 Georg. chap. 18. All unwarrantable Undertakers by 
Publick Subſcriptions, Receipts, Payments, A Aanments or Trans- 
ers, &c. are deemed Public Nuſances ; and being Convifted in any 
of the Courts at Weſtminſter ſhall incur a Præmunire. 


Moſt of 'Theſe later Statutes refer the Puniſhment to the 
16 Rich. 2. chap. 5. i But the Forfeiture of Lands to the King 
therein mention'd muſt be underſtood only of Lands in Fee for Exer, 
and of Lands in Tail but During Life, or of ſuch Eſtate as One may 


4 Laws 


4 
5 
* * 
- 
* 
* 
* 
= 
4 4 
AH 
1 
xt 
„ 4 
— 
* 
* 
. 


Ch. 3. _ Lew FF England. _ 411 


Lawfully forfeit. A Premunire lieth as well for the Party Grieved 


ſtice. 2. Againſt the Publick Peace. 3. Againſt Publick Trade. Nins? Peo 


as for the King, and both may join in one Writ, But becauſe theſe 


Laws, making the Offences to be Premunire, are ſo very ſevere, 
y ; 2 | | : * 
They are ſeldom put in Execution. & For it has been always Ob- © 3 f. 23, 


ſerved, That too ſevere Laws are never duly executed. [See Of Fe TOM: 
Fudoment and Forfeiture, Book 4. chap. 5.] 

ITheſe are the great Offences (Not Capital) which are Immediate- 

ly and Directly levied againſt His Majeſty's Crown and Dignity 
known by the Name of Miſpriſionm and Premmnmire. [See the 21 


Zac. 1. chap. 2. 16 Car. 1. chap. 21. Of Monopoly.) 


III. Offencas that are Hurtful to the King's People, or againſt the Of Offences 


, f 8 that are 
Commonwealth in General, arc the Offences, 1. Againſt Publick 7u- Hurtful to 


4 


4. Againſt the Health and Eaſe of the King's People. | ple, r. 
t. Of Offences againſt Publick Juſtice. ; 


Theſe are Theft-bote, Perjury, Forgery, Bribery, Extortion, Bar- 
retry, Maintenance, Vexatious Informations, Conſpiracies, Neeli- 
gence of Officers entruſted with a particular Adminiſtration of Ju- 
ſtice. 3 5 

1. I Theft bote (Bote, Amends ;) is not only where the Owner Int. 127. 
knows of the Felony, ¶ Seo of Miſpriſtor of Felony, ſupra.] but takes ; . 13+ 
his Goods again, or other Amends, not to Proſecute the Felon, to H. P. C. 138 
the Intent that the Thief may Eſcape. Had he received the Thief 
Himſelf, he had been Acceſſary to the Felony. But if he had ta- 
ken his Goods again that were Stolen, without Favouring the Thief, 
it had I no Offence. [Sce Of Remedies toit hout Suit, &c. Book 
4. chap. 2. | CS | 

2 Puniſhment of Theft-bote is Fine and Impriſonment. 

2. m Perjury by Common and Statute Law is a Crime Committed 
by Milful and Falſe Swearing, abſolutely, in any Judicial Proceed- 
ings, in a Matter azaterial to the Iſſue or Point in Queſtion, (when a 
Lawn! Oath is Adminiſtred by one that hath Authority to do it) 
by the S7bornation of others, or by their own Act. 
nun An Cath (Sacramentum, Furamentum, Fusjurandum) is an Af- z Inſt, 165. 
firmation or Denial oy any Chriſtian of any T bing Lawful and Ho- 
neſt, before one that hath Authority to give the ſame for Advance- 
ment of Truth, calling God to Witneſs that His Teſtimony is true. 
It is call d a Corporal Oath, becauſe at the ſame Time He Toucheth 


m 3 Inſt. 194. 


4 


the Scriptures with His Hand. N 


* 


Now then let us peruſe the Parts of the Deſcription of Perjury. 8 
Per jury muſt be: ® Milful and Deliberate, not Committed thro' 


my 


* 3 Inſt. 167, | 
Surprize, ooo or Miſtake of the Queſtion. 


, 
* 


It muſt be P Falſe either in Expreſs Words or Intention. For , ; 1,& 66. 
Falſhood in Intention may be punithed, by the Common Law, tho the 2 Roll. Abr. 
Words happen to be true. If One knows not what He Swears, it is 77- 
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Inſt. 166 


z Inſt, 166. 
2 Roll. Abr. 


257. 


11 Rep. 98. 


1 3 Inſt. 166. 
4 Rep. 15. 


1 Roll. Abr. 


39, 40. 


23 Tut. 1 


67. 


1 Roll. Abr. 


41, 73, 


1 Cro. 428, 


500, 


vz Inſt. 165, 


4 Inſt. 278. 


279 


2 Roll. Abr. ; 
vate Capacity, or pretending to have Authority where he 


or by one that goes beyond the Authority which was granted. For 


257. 


3 Inſt. 167. 


3 [ Nall 
Abr. 79. 
2 Cro. 


a Falſe Oath in Him. So that One may ſwear the Truth, and yet 
be perjur d. 

q Abſolutely and Directly, not as one Thinks, Believos or Remem- 
bers, or to the beſt of his Remembrance. For if He Remember'd 
nothing, He cannot be puniſh'd for 8 | 

In any Judic Proceedings. For if it is not in a Judicial 
Proceeding, but in a Private Affair, as in Trading, Gc. it is not pu- 
niſhable as Perjury, either by the Common Law or by Statute. The 
Perjury may be Committed not only in a Court of Record, but in 
any other lawful Court ; and in any Matter Judicially Depending 
there; or in a Court of Equity or Eccleſiaſtical Court. And not on- 
ly in open Court, but before Perſons in the Country Authorized by 
the Court, or before any that have Adminiſtration of Juſtice. It 
may be committed then by taking a Falſe Oath as a Vitneſi in an 
Anſwer to Queſtions put in a Court of Law or Equity; in an An- 


ſwer as Defendant in Court of Equity or Spiritual Court; by ma- 


king a falſe Affidavit, &c. This is to be underſtood of AHertory 
Oaths, or where ſome Matter of Fact is falſly Affirmed or Denied. 


Therefore if Promiſſory Oaths of Officers are broken, They are not 


puniſhable as Perjuries ; tho' their Offences ought to be puniſhed with 
a ſevere Fine, &c. in reſpe& of the Breach of their Oaths. The 
Breach of Oath ſhall aggravate the Offence. If One calleth Another 
Perjured Man, He ſhall have his Action on the Caſe, becauſe it 
ſhall be intended contrary to His Oath in a Judicial Proceeding; not 
for calling One a Forſwory Man, becauſe the Forſwearing may be 
Extrajudicially ; unleſs He ſays, That He was Forſworn in a Court 
of Record, (5c. 

In a Matter Material to the Iſſue or Point in Oneſtion. * For if 
it is not of any Conſequence in the Deciſion of the Cauſe, tho it is 
a falſe Oath, it is not to be puniſhed as Perjury, there being no ma- 
licious Deſign to be preſumed. But if a falſe Oath is in Circum- 
ſtances, Aggravating or Extenuating the Damages, and the Party 
pretends to. give a Particular and Diſtin& Account of the Circumſtan- 
ces, and makes them Reaſons of His Remembrance, to ſtrengthen the 
Subſtantial Parts of his Evidence or Anſwer, or gains the more Cre- 
dit by ſuch a particular Account of the Circumſtances, He may be 
Guilty of Perjury. (O.) | 

When a LFV Oath is Adminiftred by One that hath 
AUTHORITY. u The Oath muſt be Lauful, allow'd by the 
Common Law or ſome Act of Parliament. And it muſt be taken 
before one that hath Authority, not before a Perſon ay 1 a Pri- 

at h none; 


ſuch falſe Oaths cannot amount to Perjury in Law, becauſe ſuch 


Oaths are of no Validity or Force, being Coram nom Fudice. Beſides, 


it is a High Contempt to Adminiſter an Oath without Warrant of 


5 Law, and puniſhable by Fine and Impriſonment. [See 17 Car. 1. 


158. 


chap. 12. 13 Car. 2. chap. 1 2. 


There is alſo a Subornation (Subornare, * to Prepare underhand) | 


of Perjury in the Common Law, which is an Offence in procuring 
One to take a falſe Oath amounting to Perjury. Y But if He doth 
not take it, the Perſon who encouraged him to do it is not guilty ot 
Subornation of Perjury, tho' He is puniſhable by Fine, Ge. 1 
4 us 
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Fhus of Perjury and Subor nation of Perjury at Common Lace, 
which may be ? puniſhed by Fine, Impriſonment, Pillory, &. the r ts, 15. 
Offender being ever after incapable to be a Witneſs. | | 
2 us ſee now what is Perjury by Statme-Law, and How Pu- 
niſhed. 


By the 5 Eliz. chap. 9. If any Perſon ſhall U. /1wfully and Cor- 
ruptly Procure any Mitneſi to commit any Milfu and Corrupt Per- 
jury in any Cauſe Depending ” any IWrit, Action, Bill, Complaint | 
or Information concerning Lands, &c. Goods, Debts or Damages in | 
any of the King's Courts of Chancery, or in any of His Courts of | 
Record, or in any Leet, Antient Demeſne-Court, Hundred-Court, | 
Court-Baron, or of the Stannary, or Elſewhere, or ſhall unlaufully or 
corruptly procure any Winneſs to teſtify in perpetuam Rei memo- 
riam, every ſuch Offender ſhall forfeit 40 l. And if any ſuch Of- 
Fender ſo attainted ſhall not have any Lands or Goods to the Value 
of 40 1. He ſhall ſuffer Impriſonment for Half a Tear and ftand up- 


| on the Pillory an Hour in ſome Market-Town, and ſhall not be fe- 

. ceio'd as a Witneſs in any Court of Record, till ſuch Fudgment be 

\ Reverſed, &c. 

. And if any Perſon, either by Subornation or by their own Att, 

c ſhall wilfully and corruptly commit Perjury by their Depoſition 17: 

+ any of the Courts above-mention'd, or being examined Ad Perpe- 

˖ tuam Rei Memoriam; then every ſuch Perſon ſhall loſe 20 l. and be 

6 Impriſoned by the Space of Six Months, and His Oath ſhall not be 

+ Receio'd in any Court of Record until the Fudgment ſhall be Rever- 

ſed. And if ſuch Offender ſhall not have Goods or Chattels to the f 
7, . Value of 20 l. He ſhall be ſet on the Pillory in ſome Market-place, bi 
* 4 &c. where He ſhall have both Ears nailed, &c. The one Moiety of 
8 | the ſaid Forfeitures to the King, the other Moiety to ſuch Perſons as | 
3 ſhall be Grieved. . 
This Ad ſhall not extend to any Eccleſiaſtical Court, but ſuch O/- 
4 Fender ſhall be puniſhed by the Laws uſed in the ſaid Courts ; nor | 
A ] ſhall it reſtrain the Authority of any Fudge having abſolute Power 1 
4 ; to puniſh Perjury before the making this Aft. [ 
8 Obſerve, that the Firſt Part of this Act extends only to the Per- 
0 3 ſon that Procures or Suborns, and the Second Part to Him that a 
of f Sears falſly by Subornation, or of His own Accord: * So that you , 1g, 167, [ 
5 | muſt Declare in Certainty within which Clauſe the Defendant was 3 Bulk. 143. 3 
UH perjured. (0%) 8 g 
8 1 The Words b Wilfully and Corruptly muſt be expreſly ſet down in „z Inſt. 1657. 0 
3 a Proſecution for Perjury, or Action, upon this Statute. 1 Cro. 147. | 
ch 1 Falſhood in © Expreſs Words is only within this Statute, not „; Inſt. 166. | j 
4 1 Falſhood in Knowledge or Intention, which is only puniſhable by | h 
i b Common Law. | f 
1 As that Part of the Statute which concerns the Subornation of : 1 
92 E: Perjury extends only to Matters Depending in Suit by Vit, Action, | 

d) DA Bill, Plaint, or Information in any wiſe concerning Lands, Tene- il 
4B ments and Hereditaments, or Goods, Chattels, Debts or Damages, | 

mY 4 &c. © So the Clauſe concerning Perjury it ſelf muſt be Reſtrained « Rep, 99. (4 
. to the ſame Meaning. Therefore Subornation of Perjury, or Perju- 3 Int. 167. U 


ry, upon an © Indicment, is not within the Statute ; but it is pu- 3M 164 | il 
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niſhable by Indictment at Common Law. Hence it appears tha 
Perjury committed in an Information exhibited by the King's Attor“ 
ney General, or any other, for the King by any Witneſs produc'd on 
the Behalf of the King, tho it is the King's own Witneſs) is puniſha- 
ble by this Act, or at Common Law. 

This Statute alſo extends to no other Perjury than that of a 


z Inft. 166. f Witneſs; not if a Defendant commits Perjury in His Anſwer in the 
2 Roll. Abr. Chancery, Exchequer-Chamber, & c. in an Affidavit, by Swearing 


77. the Peace againſt another, Gc. [See 29 Car. 2. chap. 5. ] but He may 
be puniſh'd for that Perjury at Common Law ; which, after all that 
hath been ſaid, is the ſafeſt way to proſecute for Perjury, or Subor- 
nation of Perjury, 5 

No falſe Oath is within the Meaning of the Statute that is not 
prejudicial to ſome Perſon in his Cauſe; and gives him a juſt Cauſe 
of Complaint that He was grieved and moleſted by the Depoſition 
of the Witneſs. 


8 5 Rep. 99. 


8 A greater Penalty is inflicted on Subornation of Perjury, than on 


3 Inſt. 167- the Perjury it ſelf. For the Author fins more than the Actor. 


b 3 Inſt. 164. 


i Terms of 
the Law, v. 


Forger, Oe. 


3 Inſt. 169. 
1 Roll. Abr. 
65, 66. 


As the Act docs not extend to any Eccleſiaſtical Court, ſo ſuch 
Offenders may be puniſhed by the Eccleſiaſtical Law by the Words of 
the Act, if the Matter is h Spiritual, and not Temporal; or They 


may be proſecuted for falſe Oaths, either in an Anſwer or Depoſition, 
at Common Law. 


By the 7 & 8 W. 3. chap. 34. If any Quaker ſhall be lawfully con- 
victed to have Wilfully, Falſly and Corruptly made His Solemn Af- 
firmation amd Declaration, allow'd by the Act, Ile ſhall incur the 


ſame Penalty as Perſons Convitt of Milful Perjury. 


Perjury is fo odious, That by the Law of God it is not to be par- 
don'd, Deut. xix. 21. | HT | 
3. i Forgery (from Forger to beat on an Anvil like a Smith) by 
the Common Lato is a Fraudulent Making or Altering of a Writing to 
the Prejudice of another Man's Right, whether it be Matter of Re- 
cord, or any publick Writing, Deed or Will. 
By a publick Writing I mean a Probate of a Will, Certificate of 
Holy Orders, a Protection from a Member of Parliament, &c. As 
for Writings of an inferiour Nature (as private Letters, &c.) The 
Counterfeiting of Them is not properly Forgery. Therefore in ſome 
Caſes it may be more ſaſe to proſecute ſuch Offenders for a Mifde- 
meanor as Cheats. For by Reaſon of the Uncertainty of Opinions 
concerning proper Forgeries at Common Law, Indictments are Ge- 
nerally brought upon the following Statute, and very Few at Com- 
mon Law. But if the Indictment is at Conimon Law, and the Of- 
fender is convicted, He may be order'd to ſtand in the Pillory, To 
ay a Fine, and to be Impriſon' d. The Latiz Word to Forge is 
Fare or Fabricarc. 


I come to ſhew what is Forgery by Htatute-Law. 
4 | 
LY 


— 
— 


= 


Plus fercat Author quam Actor. 5 Rep. 99. 3 Inſt. 167. 
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By the 5 Eliz. chap. 14. If any one alone or with others, ſhall 
falſely Forge or make, or carſe to be Forged and Made, or Mut to 
the Forging or Making of any Writing Sealed, Court-Roll or Will 
in Writing, to the Intent That the Freehold, or Inheritance of Lands, 
Freehold or Copyheld, or the Right Title or Intereſt of any Perſon 
may be Molefted, Recovered or Charged, or ſball Pronounce or Publiſh 
or ſhew forth in Evidence any ſuch Forged Myitius as True, bnoc:- 
ing the ſame to be Forged, and ſhall be convicted thereof upon an 
Action founded upon this Statute, or otherwiſe by Bill in the King | 
Bench or Exchequer ; He ſhall pay to the Party Grieved his Double 
Coſts and Damages, and alſo ſhall be ſet upon the Pillory in [om 
Open Place, and have Both his Ears cnt off, his Noftriſs lit, and 
ſhall forfeit to the King the Iſſues, and Profits of His Lands and Te- 
nements, and ſuffer Perpetnal Impriſonment, &c. 

If Any One (prout ſupra) ſhall Forge, or Make, Canſe or Aſſent 0 
be made, Any Charter, Deed or Writing that one may Claim a Lcaſe 
for Years of Lands (not Copyhold) or an Annuity, or ſhall Forge, &c. 
any Obligation or Bill Obligatory, Acquittance, Releaſe or other Diſ- 
charge of any Debt or any Perſonal Demand; or Publiſh or Give in 
Evidence the ſame (Except as in the Statute is Excepted ; ) Upozz 
Convittion, as aforeſaid, The Offender ſhall pay Double Cofts and 
Damages to the Party Grieved; and alſo ſhall be ſet upon the Pillory, 
loſe One of his Ears, and ſuffer a Tear's Impriſonment ; the ſecond 
Offence being Felony without Clergy. 


3 Statute all other Statutes made againſt Forgery are Re- 

aled. 0 

reo * Make, Oc. are Larger Words than to Forge. For one may ; luft. 159, 

make a Falſe Writing within this Act, tho' it be not Forged in the 10. 

Name of another, nor his Seal or Hand Counterfeited, as by Alter- 

ing a True Deed. The Dced Charter or Writing muſt be Sealed 

(i. e.) There muſt be ſome Impreſſion on the Wax. A Court-Roll or 

Will need not be Seal'd. 2 
It is Forgery to put more in a Will than is Directed. Il 
This Ad mentions Fhur Kinds of Offences, 1. A Moleſtatiom of iz Inft. 172. 

a Freehold or Inheritance. 2. A Publication of the fame to other 

Perſons, by Words or Writing, that it is True. 3. A Moleſtation by 

Claim of a Forged Term for Years, Annuity, or Releaſe of Demands | | 9 

Perſonal. 4. A Publication of the ſame knowingly. | j 
Where there Is a Penalty in a Bond or Recognizance, the Party | 

Grieved by a Forged Releaſe, 5c. ſhall Recover Double the Penal- if 

ty, not of the Dcbt appearing in the Condition. a 
m The King may Pardon the Corporal Puniſhment which Tend- = 3 Int. 171. i 

eth to Common Example; but the Plaintiff cannot Releaſe it. Nep. 58. {0 
Forging an A/jjznment of a Leaſe is not within the Statute ; be- 

cauſe it does not charge the Lands, but only Transfers an Intereſt 

in Being. | 
n If one acknowledges a Statute-Merchant or Recognizance in the » , Roll. 

Nature of a Statute-Staple, in the Name of another; Theſe are Obli- 22 

gations within the Act, for Each of Them hath the Seal of the Par- ; Toft. 


Inſt. 171. 
ty. But it is otherwiſe of a Statute-Stapte, becauſe it hath not the ft. 171 
Seal of the Party. 


o One _ 
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o Pult. de 


Pace, Cnc. 46. 
.* 


p Forteſcue, 


15 Inſt. 147. 


z Inſt. 147, 
148. 


3 Inft. 147. 
t IInſt. 368. b. 


10 Rep. 102. 
= Inſt. 467. 
u 2 Inſt. 206. 


* | Inſt. 368. b. 


o One Scaleth a Deed for another by his Commandment and Di- 
rection, It is no Forgery. 

A Forgery of a Deed of Gift of mere Perſonal Chattels is not 
within the Words of the Statute ; The Words are Obligation, Bill 
Obligatory, Acquittance, Releaſe, or other Diſcharge. 

[See Of Forgery, chap. 1. Ante, and the 33 H. S. chap. 1. Concern- 
ing Counterfeit Letters and Falſe Tokens, &c. 5 Eliz. chap. 7. Con- 
cerning Servants with Falſe or Forged "Teſtimonials, &c. 9 & 10 
V. z. chap. 41. Of Perſonating the Wives Relations or Creditors of 
Seamen, and concerning Forged Letters of Attorney, Bills of Sale, 
Aſſignments and laſt Wills, Gc. for the Receipt of the Wages due 
to Seamen. ] | 

The Quarter-Seſfions Have no Authority to take an Indictment of 
Forgery. 

* P "Bribery (from Briber, To Devour) is when One in Judicial 
Place takes any Gift or Reward of any Perſon (who hath Buſineſs 
before him) for Doing his Office, or by Colour of His Office, Except 
of the King only, unleſs it be of Meat and Drink, and that of ſmall 
Value. This is Bribery in a ſtrict Senſe. But largely taken It may 
relate to the Receiving any undue Reward by any Perſon concern'd 
in the Adminiſtration of Publick Juſtice to Act contrary to his Duty. 
And ſometimes It ſignifies The Taking or Giving a Reward for Pub- 
lick Offices. TVS 

q Inu a Fudiciai Place, either Eccleſiaſtical or Temporal. This 
makes Bribery Different from Extortion ; for Extortion may be Com- 
mitted 3 one that hath a Judicial or Miniſterial Oſhce. | See Deut. 
XVi. 19. | 

Takes any Gift. If a Judge refuſes a Gift ; offered to Him, yet 
He that Offers the Bribe is puniſhable. | 

 IWho hath Buſineſs before him. Not only when a Suit Depend- 
eth before him, but alſo when It is by Vertue of his Office, when 
there is no Suit at all. ö 

Unleſs it be of Meat and Drink. But if it is in Money, &c. tho 
the Bribe be ſmall, yet the Fault is great and Puniſhable. [See 
20 FU. chap. 1, and See 12 Rich. 2. chap. 2.5 & 6 Ed. 6. chap. 16. 
1 JV. M. Seff. 1. chap. 21. Concerning the Sale of Offices, &5c. and 
See of O Ficers, Book 2. chap. 2.] 

This Offence is puniſhable by Fine and Impriſonment ; whether in 
a + ana or Miniſterial Officer, if we take Bribery in the largeſt 
Senſe. 

A Judge's, &c. Servant may be puniſhed for Receiving a Bribe. 

5. * 7:xtortion (from Fxtorqueo, To wreſt away) is an unlawful 
Taking by any Officer, by Colour of his Office, any Money, or 
any Valuable Thing of or from any Man that is not Due, or more 
than is Duc, or before it is due. In a large Senſe it is taken for 
any Oppreſſion by Power or Pretence of Right. To take by u Co- 
lour of an Office implies an ill Action; but to Take by Pertxe of an 
Office Implics the Act to be Lawful. * If the Taking is for Zxpedi- 
zion, It is Extortion by Colour of one's Office. Extortion is more 
Odious than Robbery, becauſe it carries an Appearance of Truth. 
But if ſuch Reaſonable Fees are taken, as have been Allowd by the 
Courts of Juſtice in antient Time to Inferiour Miniſters and Atten- 
dants, It is no Extortion. Y A Promiſe to pay Money to an N__ 

= or 
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Car. 2. chap. 23. 9 
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for the doing of a Thing, for which the Law will not ſuffer Him to 
take any Thing, is merely void. ? 

This Offence at Common Law is puniſhable By Fine and Impri— 
ſonment. | 5 

t is often accompanied with Perjury, in breaking the Oath which 
an Officer takes upon his Admiſſion into his Office. WEEN 


By the 25 Ed. 3. Stat. 3. chap. 9. Ordinaries or their Mimſters 
are not to be impeach'd upon Indittments of General Extortion. . 
By the 21 H. S. chap. 5. If Ordinaries aud Regiſters tabe more than 


their Due Fees, they ſhall forfeit the Exceſs to the Party Gricvee, 


and 10 l. to the King and the Party Grieved. | See the 22 & 23 
7 10 M. z. chap. 41.] 3 


The 23 H. 6. chap. 10. Concerns the Fees of Sheriffr, Under-She- 
riffs, Bailiffs, Gaolers, Gc. [See Meſt. 1. chap. 26. Weſt. 2. chap. 44. 
29 Elia. chap. 4. 3 Georg. chap. 15.) 2 The Statute of et. 1. lng. 568.6, 
ſtill ſtands in Force. And therefore ſuch like Oſſicers cannot take any 2 luſt. 20g. 
Thing, but what is Allow'd by Subſequent Acts. TY TR 
The 3 Fac. 1. _ 7. Relates to the Fees of Attorneys, Solli- 0 
citors, &c. and it is ſaid, That They are within all the Statutes of * 1 Mod. 5. 
Extortion. | | 
The 10 & 11 . z. chap. 23. Reſtrains the Fees of the Clerk of 
Aſſige, Clerk of the Peace, &c. Sce 2 H. 4. chap. 8. and 10. 33 H. 8. 
chap. 39. | 
80 the 8 & 9 Ann. chap. 19. Concerning Bookſellers and Printers 
Selling or ſetting unreaſonable Prices upon Books, (5c. = | 
6. b Barretry (from Barrett, a wrangling Suit or Quarrel) is an » Inf. 368. 
Offence at Common Law, and is committed by one that is a Com- 22 Jt 
mon Mover, Exciter or Maintainer of Suits or Quarrels, cither in 3 IS ty 
Courts or in the Country. Dalt. ch. 10. 
Common Mover, Therefore no One can be a Barretor in reſpect of “ 38. 
one or Two Acts only. The Indictment muſt Charge that he is 
Communis Barrectator, a Common Barretor, 
In Court. Whether of Record or not. | 
Or in the Country. Which may be in Three Manners. 1. In Di- 
ſturbance of the Peace. 2. By ſpreading Falſe Rumors and Calum- 
nies to Raiſe Diſcord amongſt Neighbours. 3. In Taking or Keep- 
ing of the Poſſeſſion of Lands in Controverſy by Force, or Subtlety 
and Deceit, and moſt Commonly in Suppreſſion of Truth and 


Right. 


One may be a Barretor by bringing many Groundleſs and Vexatious 


Actions to oppreſs others, as well as by Stirring up others To bring 


'Them. 
Opon Indictment The Proſecutor ought to Give the Defendant a 
Note of the Particular Matters which he intends to inſiſt on, and 
Prove againſt him. This may be order'd upon Motion by Rule of 
Court. 
The Puniſhment for this Offence is Fine and Impriſonment, and to 
be bound to the Good Behaviour. [See the 34 Ed. 3. chap. 1.] 
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IInſt. 368. b. 


2 Inſt. 212, 


213. 


2 Roll. Abr. 


\ 115. 


4 2 Roll. 
Abr. 115, 
116, 117. 

1 Inſt. 368. b. 
359. A. 

2 Inſt, 564. 


e 2 Inſt, 208, 
212. 
2 Noll. Abr. 
114. 
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7. © Maintenace (Manntentio, From Manu Tenere, A Taky 
in Hand or Upholding) in General is an Unlawful Upholdin« 01 
Quarrels Againſt Juſtice. It may be Committed in the Cont; b 
Taking or Keeping Poſſeſſion of Lands, Cc. for Others, or By Sx 
taining Quarrels or Suits in the Country, This is puniſhable onlv 2+ 
the Suit of the King. It is Committed in Corrs by upholding the 
Plaintiff or Defendant in a Cauſe or Suit depending in Court. which 
no way belongs to one, either by aſſiſting the Party by Words, Wr1- 
ting, Countenance or Deed. | ; 

This Maintenance in Court is Threefold. 

1. When one Maintaineth a Side without any Contract to have 
part of the Thing in Suit; as by aſſiſting one with Money to carry 
on his Cauſe, By Endeavouring To Perſwade an Attorney, &c. to 
manage it for him Gratis. 4 But if a Man hath an Intereſt in the 
Thing in Diſpute, tho' only a Contingent or Poſſible or Equitable In- 
tereſt, He may lawfully Maintain an Action Relating to it. So by 
Reaſon of Couſanguinity or Afinity ſome Acts of this kind are Juſti- 
fiable; as alſo by Reaſon of other Relation. Thus the Lord may 
maintain the Action of his Tenant with Money in Reſpect of the 
Lands holden of him; a Maſter may go along with his Servant to 
Retain Counſel, and ſtand by him and Aſſiſt Pim while his Cauſe 
is Tried. A Servant may ſollicit in his Maſter's Cauſe ; but he can- 
not lay out His Money to affiſt his Maſter. One Neighbour may 
lawfully go with another to his Counſel. And one may lawfully, 
out of Charity, give Money to a poor Man to carry on his Suit. 
An Attorney may lay out his own Money in Behalf of his Client to 
be repaid again. But He cannot carry on a Cauſe for another at 
His own Expence, with a Promiſe that he never will expect a Repay- 
ment unleſs he carries the Cauſe, or upon no Purchaſe no Pay. 

A Counſellor or a Sollicitor (Q.) who is no Attorney, cannot lay 
out Money to carry on another Man's Suit. 

Offenders of this Kind are liable to an © Action of Maintenance at 
the Suit of the Party Grieved, and they may be Indicted at Com 


mon Law as Offenders againſt Publick Juſtice, and may be Fined and 


Impriſoned. 

For Statutes Reſtraining it, See Jeſt. 1. or the 3 Ed. 1. chap. 28. 
1 Ed. 3. chap. 14. 20 Ed. 3 chap. 4. 1 Rich. 2. chap. 4. 1 Rich. 2. 
chap. 9. 


By the 32 H. 8. chap. 9. None ſhall Obtain or Buy any Pretended 
Right or Title to Any Land, wrleſs the Giver or Seller hath taken the 
Profits thereof one whole Year next before ſuch Bargain, or Hath 
been in Poſſeſſion of the ſame, or of the Reverſion or Remainder 
thereof; upon Forfeiture of the Value of the ſame Land, to be Divi- 
ded betwixt the King and the Proſecutor, &c. Howbeit, Purchaſing 
a 2 Title by him that is already lawfully poſſeſſed of the 
Thing, whereunto Title is made, is lawful. 

None ſhall unlawfully maintain any Suit or Action concerning 
Lands in any of the King's Courts, or elſewhere, where any Perſon 
ſhall have Authority to Hold a Plea of Lands, &c. Neither hall 

| | Any 


2 


th 
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© Culpa eſt immiſcere ſe Rei ad ſe non Pertinents. 1 Inſt. 368. b. 2 Inſt. 208. ; Inſt 91. 
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any Perſon nnlawfully Retain, for Maintenance of any Suit, any 
Perſon, or Fimbrace any Jurors, or Suborn any Witneſſes to the Hin 
drance of Fuſtice, or Procurement of Perjury, in pain of Ten Ponds 
to be Divided betwixt the King and Proſecutor. 

The Offenders againſt this Att ſhall be proſecuted within a Tear. 
Sce for the Expoſition of this Act. 1 Inſt. 369 a. & b. 


Maintenance of a Suit in the f Spiritual Court is not within the 1 Cro. 594. 
Statutes concerning Maintenance. Neither doth any Action lye at 
Common Law. 

The Law will not ſuffer any Thing in Action, Entry or Re-en- 5:Inft.214.a. 
try to be granted over, that pretended Titles might not be Granted R 
to Great Men to oppreſs the Meaner Sort. 


2. The Second Species of Maintenance is Champerty, from h Cam- " = Inft. 208. 
pus a Field and Partitio a Dividing; becauſe the Parties Agree to 
Divide the Thing in Diſpute. i Champerty therefore is a Bargain * !Inft.368.b. 
with the Plaintiff or Defendant to have Part of the Land, or any 17 ok 1 
Thing out of the Land, or part of a Debt or other Thing in Suit, 
carried on at his own proper Coſt, if He prevails. A Grant made to 
have part of the Thing in Demand when Recovered to ſatisfy a juſt 
Debt, c. is not Champerty. 
All Champerty is Maintenance; but all Maintenance is not Cham- 
perty. But as Maintenance in general is puniſhable by Commor: 
Law, ſo is Champerty too. 
Champerty alſo is particularly Reſtrain'd by Statutes. See Meſt. 1. 
or 3 Fd. 1. 2 25. Weſt. 2. or 13 Ed. 1. chap. 49. and for the Ex- 
poſition thereof, 2 Iuſt. 207, 208, 209, 484, 485, 563, 564. Articuli 
ſuper chartas or 28 Ed. 1. chap. 11. and 2 Inſt. 563. 33 Ed. 1. Stat. z. 
1 Rich. 2. chap. 9. | 


3. The Third Kind of Maintenance is Embracery. Now k Fmt t Terms of 
bracery is an Attempt to influence a Juror to appear, or to inſtruct a fh 2 
Jury, or any way to encline them to be more favourable to the one lat. pro 
Side than the other, by Promiſes, Threatnings, Letters, Money, Hob. 294. 
Treats, c. Whether the Jurors on whom any ſuch Attempt is 
made, give any Verdict or no, or whether the Verdi& paſs on his 
Side, ſuch a One is called an Embraceor ; and He is Subject to an 
Action or Indittment at Common Lac, as for other Kinds of unlaw- 
ful Maintenance. The Party Himſelf may Labour a Juror to appear, 
and diſcharge His Conſcience; but if a Stranger does it, He is an Eu- 
braceor. Juries may be allow'd their Expences for Travelling, Gc. 
by Him that prevails in the Suit. | 

All Indirect Practices to procure one's ſelf, or others, to be Sworn 
on the ! Tales, in order to ſerve one Side, is puniſhable in like 1Saund. 301. 
Manner. 3 

For Statuten that Reſtrain this Offence, [See the 5 Ed. 3. chap. 10. 

34 Ed. 3. chap. 8. 38 Ed. 3. chap. 12. and ſee again, the 32 H. 8. 

chap. 9. And ſee of the Verdict, Book 4. chap. 4. | 

S8. Pexations ® Informations upon Penal Statutes are Offences a- " 3 Inft. 197. 

gainſt publick Juſtice, ſuch Informers being Reſtrain'd by ſeveral Sta- 

zutes, (oi. ) by the 18 Eliz. chap. 5. 29 Eliz. chap. 5. 31 Eliz.” 
| Hhh 2 chap. 
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chap. 5. 21 Fac. 1. chap. 4. 4 & 5 V. & M. chap. 18. [See Of Informa. 4 
tions, Book 4. chap. 5. 1 
F. N. B. 9. An Conſpiracy (ſtrictly taken) is an Agreement betwixt Two I 
Ig OT More to Appeal or Indict an Innocent Man of Fe/ozy, Falſly and 
3 Inſt. 143. Maliciouſly, Who is accordingly Appeal d or Indicted, and afterward+ 
Rep. 56,57. lawfully Acquitted by Twelve Men, or by Verdict. [See the Defi- 
nition of ſuch Conſpirators in the 21 or 33 of Ed. 1.] Here the Par- 
ty Grieved hath 'Two Ways to puniſh the Offenders. 1. By Vit of 
Conſpiracy (which is a Civil Action) at His own Suit, where the 
Judgment ſhall be Fine and Impriſonnient, and Damages to the Par- 
* 1 Roll. ty. But a General ® Action of the Caſe, in the Nature of a Writ of 
Abr. 111. Conſpiracy, doth lie againſt one Perſon, where, if there were Two 
: At OKs or More joyn'd with Him, a Writ of Conſpiracy would lic according 
27 do its ſtrict Form. An Action of the Caſe will lie for a falſe and 
1Cre. 79,134 malicious Accuſation of any Crime, whether Capital or Not Capital, 
Pray 30 (even of High Treaſon) tho' the Bill of Indictment is found Ignora- 
3 Cro. 15. 2715, or tho it does not go fo far as an actual Appeal or Indictment; 1 
915557: and the ſame Damages may be Recovered in fuck an Action of the 
* „ Caſe, as in a Writ of Conſpiracy, where the Party is lawfully ac- 
8 quitted by Verdict. If one does falſly and maliciouſly proſecute a- 


nother in the Eccleſiaſtical Court, or procure another to be arreſted 
and brought before a Juſtice of the Peace to be examined concerning 
a Felony or Miſdemeanor, (5c. on purpoſe to vex and diſgrace Him, 
and to put Him to Charge and Trouble, tho' He is not indicted for 


of'f the ſame, yet He may have an Action of the Caſe; in which He need 
not aver that He was lawfully acquitted as He ought to do in a 
Writ of Conſpiracy. * But he muſt aver that the Accuſation or Pro- 
. p. C. ſecution was P Falſe and Malicious; and it muſt appear that there 
172. b. was no Ground for it. This Aion of the Cafe is more frequently 
1 Roll- Abr. brought. 2. By Indictment at the Suit of the King. If the Partics 
a 5Tnſt. 143, are found guilty of the Conſpiracy, the Judgment is very 4 Terri- 
222. ble, being call'd a Villainous Judgment. I ſuppoſe that there are but 
2 Int. 384. few Precedents of ſuch Judgments, therefore I need not repeat it. 
But at Common Law one may prefer an Iudidtment againſt Con- 
N ſpirators, tho' they do nothing but Conſpire together, and tho no- 
4 Rep. 36, thing is put in Execution. * The Commor Law puniſheth the Con- 
; fedcracy: But the Confederacy ought to be Declared by ſome Man- 
ner of Proſecution ; as by Promiſes to ſtand by one another. Right or 
| Wrong; by entering into Bonds for that Purpoſe, &c. And as the 
BF Conſpiracy ought to be declared by ſome Act, it ought to be laid, 
wat that the Matter of the Confederacy was Falſe, and the Conſpiracy 
Ml: Malicious, and muſt be made out to be ſo by the Innocency of the 
Party, and Purpoſe of the Conſpirators. 

But if the Defendants can ſhew any Foundation or probable Cauſe 
of Suſpicion, They ſhall be Diſcharged. The Confederacy ought 
alſo to be Voluntary out of Court; for if upon Trial it doth appear 
that the Proſecution was order'd in a Courſe of Juſtice, as that the 

| Witneſſes were forced to appear, Gc. There ought to be no Puniſh- 
5 2 „. ment. If the Defendants acted only as f Zzrors in a Criminal Mat- 
Vaugh. 135. ter, or as Judges in open Court, There is no Ground for Proſecu— 
. . c, tion, * Judges of Courts of Record are exempted from all Profecu- 
Rev 24 tions whatſoever, as Judges, except in the Parliament. [But ſee the 


ta R 
F Habeas Corps Act, 31 Car. 2. chap. 2. 9. 12.] A 
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I A Bare Conſpiracy will not maintain a Mit of Conſpiracy at the 
1 Suit of the Party Grieved, becauſe he is not damaged by it ; tho? it 
I is a Ground for an Indictment. | | 
One Perſon alone cannot be Drdiftecd for a Confpiracy ; u ſo that if S. P. G 
all the Defendants are Acquitted but One, that One muſt be Acquit- 2 RI. Ae. 
ted too. Otherwiſe in an Action of the Caſe. Husband and Wife are ss. 
but one Perſon ; and therefore they cannot be indicted for a Con- 33 2 
ſpiracy. OT gs 
[Sec the 4 Ed. 3. chap. 11.] | 
The Puniſhment upon ſuch an Indictment is Fine and Imprifon- 
ment, | 
10. Officers entruſted with a particular Adminiſtration of Juſtice 
(as Sheriffs, Coroners, Gaolers, Keepers of Houſes of Correction, 
Conſtables, Overſeers of the Poor, Surveyors of the Highways, Ge.) 
neglecting any Part of their Duty, may be Fined and Impriſon d. 
"Theſe are Offences in reſpect of Publick 7rſtice. 


— — 


2. Of Offences againſt the Pwblick Peace: 


Before I come to the ſeveral Kinds of Offences againſt the Prblick 

Peace, it may not be improper to ſhew how the Breach of the Pub- 

lick Peace may be prevented. This may be Done, 1. By Security 
for kecoping the Peace. 2. By Security for the Good Behaviour. For 
"Thoſe who are of ill Fame, or do any Thing tending to the Breach 
of the Peace or of their Good Behaviour, may be required to enter 
into a Recognizance, with Sureties or without 'Them, according to 
the Diſcretion of the Judge or Juſtice, to keep the Peace, or tobe of 
Good Bchaviour. 'Therefore, 

* 1, A Surety for the Peace is the Acknowledging of a Recogni- * 1 . 
zance (or Bond) to the King, taken by a Competent Judge of Re- Pulton = 
cord, tor the Keeping of the Peace, K 

A Juſtice of Peace may Demand it ex Officio according to His Diſ- | 
cretion where He ſees Cauſe, or at the Requeſt of any Subject or C 
Perſon under the King's Protection. His Warrant alſo may be Grant- 1 
ed when He is Coxzmanded to do it by Mrit of Supplicavit out of 
Chancery or the King's Bench. Here the Juſtice is to Act as a Mini- 
{ter, and muſt make a Return to the Writ under His Hand and Seal. | [ 
But this Writ is ſeldom made uſe of. It may be Granted Y 4zainſt 1 Dat. eh. 
any Perſon whatſoever, under the Degree of Nobility, whether He 117. p. 26; | 
be a Magiſtrate, even againſt a Fellow-Juſtice of tha Peace, or a 8269. N 
Private Perſon, under Age, or of Full Age. Complaint ought to be 
made againſt a Peer, Dutcheſs, Counteſs, or Baroneſs, in the Court ; 
of Chancery or King's Bench; and they may be bound there to keep | g 
the Peace. The Warrant of the Juſtice to keep the Peace may be 
Granted againſt Infants, Feme Coverts, againſt the Wife at the 
* of the Husband, againſt the Husband at the Requeſt of the | 
Vite. f 

But Eccleſiaſtical Perſons that are performing Divine Service in | 
the Church, Church-yard or other Place dedicated to God, may not 9 
be Arreſted. If Surety of the Peace is · demanded againſt a Juror | 
at the Seſſions, it is Grantable after the Seſſions is ended. Surety 

ſhall not be Granted againſt a Non Compos, Nor to Him upon His 
Requeſt ; otherwiſe concerning a Lunatick that has ſometimes Lucid 
In- 
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Intervals. the Surety of the Peace may be granted to or againſt 
* Dalt. ch. One Attainted of Treaſon or Felony ; and in a Word, 2 againſt all 
44 GEM Perſons that are ſuſpected to break the Peace, or that do break the 
Peace by Affrays, Aſſaults, Battery, Wounding, Hot Words in the 
Preſence of a Juſtice, Fighting, Quarrelling, 'Fhreatning to Beat or 
Kill another, or to Burn His Houſe, Barretors, Riotors, &c. and in 
all Caſes where there is a preſent Danger, or Fear of Future Dan- 
* Dalt. ch. ger. Now Security for the Peace being given to the King by Re- 
Q * ; : g dy 
276 PF 27) cognizance, with Sureties or without, in a Penalty of a Sum of Mo- 
» Dalt. ch. ney, according to the Nature of the Caſe, Then if the Peace is 
187. Þ. 251, broken afterwards by ſuch Act, before the Recognizance is Releaſed 
41:0. 389, or Diſcharged, as by Affray, Aſſault, Battery, &c. The Recogni- 
zance being brought to the next Seſſions of Peace by the Juſtice, | See 
* Dalt. ch. 3 H. 7. chap. 1.] © the Juſtices in Seſſions may certify the Recogni- 
27. Lance, with the Cauſe of the Forfeiture into the Chancery, King's 
Bench or Exchequer; from whence Proceſs of Scire Facias ſhall go 
out againſt the Party. | 
4 Palt. ch. 4 The At that ſhall amount to a Forfeiture of ſuch Recogni- 
121. p. 285, zance mult be intended or done to the Perſon, or to the Terror of the 
OED 180. People; not to One's Lands or Goods. For tho' theſe may be 
181, Breaches of the Peace, yet 'They are not within the Meaning of the 
Recognizance. 
* Dale. ch 2. © Surety for the Good Behaviour or Good Abearing is Granted, 
n Taken, (5c. as Surety for the Peace; and by ſome Opinions it differ- 
4 Ini. 25% eth little or nothing from it. But the Party bound to the Good Be- 
haviour may ſooner fall into the Danger of forfeiting his Recogni- 
zance. Surety for the Good Behaviour doth include Surety for the 
Peace. For Surcty of the Good Behaviour conſiſteth chiefly in this, 
'That One ſhall demean Himſelf quietly, doing nothing that ſhall 
be the Carſe of the Breach of the Peace, or of putting the People in 


Fear or Trouble. 


By the 34 Ed. 3. chap. 1. Juſtices of the Peace are impocrer d to 
Arreſt and Chaſtiſe Rioters, Barretors, and to cauſe them to be Im- 
priſoned and Puniſhed, and to take of all Perſons that be not of Good 
Fame ſufficient Surety for their Good Behaviour towards the King 
and His People. | See the Expolition of this Act, 4 Iuſt. 18 1. 


Juſtices of the Peace have alſo this Power by their Commiſſion. 
5 Dalt, ch. One may be bound to his Good Behaviour for a ſcandalous way 
124. P. 292» of Living, as for keeping Houſes ſuſpected to be Houſes of Bawdry, 
1 Gro. 38. for Haunting ſuch Houſes, or Taverns, Alehouſes, Gaming-Houſes, 
c. for ſpeaking Words of Contempt of a Juſtice of Peace, abuſing 

His Warrant. It is ſaid, that the Hatutèe does not extend to Miobe- 

s 4Inft. 181. haviours that do not Relate to the es Publick Peace. Certainly it 
> Dalr. ch. ought not to be Demanded for calling one h Rogue, Knave, Fool, 
1 * Drunkard, Bankrupt, G c. But it is generally allow'd that the Ju- 
ſtice hath a Diſcretionary Power to take Surety of all Thoſe that are 

; Dalt. ch. ſuſpected ta be Dangerous, Quarrelſome or Scandalous; i and of 
124, P. 293 Night-walkers, Eaves-droppers, Common Drunkards, Common 
"oP Whoremongers, Putative Fathers of Baſtard Children, Common 
Whores, Of thoſe that Live idly and Fare well, having nan 
: we 

2 


—— —— 8 1 w — P FL 


Laws of England. 423 


— * — "ES 


— — 


— — . * a 


* 
— 1 ——_— 
— — 
* 
. 
„ - 
Ss 5 — 
— 
* 


live upon, of Cheats or Libellers, of thoſe that take Gates off of 
the Hinges, or caſt them into Ditches, Gc. | 

k Onc Juſtice alone out of Seſſions may Demand this Security, . 
either by his own Diſcretion or upon the Complaint of Others: And 
may commit the Perſon to Gaol, if he refuſes to be Bound. He is 
alſo empower' d to bind ſeveral Offenders to the Good Behaviour by 
ſeveral Statutes, as well as by the Common Law. [See Halt. ch. 
224. pag. 295. 

If one enters into Recognizance for His Good Behaviour, He may 
| Forfeit His Recognizance by being Drunk, (Cz.) By going armed Dalt. ch. 
in an unuſual Manner and above his Degree, By uling Threatning 4p. 296. 


Words ® immediately tending or inciting to the Breach of the Peace, 4% > 


as to Threaten to Beat one, Challenge one to Fight, or by doing any * 3 Cro. 498. 


other 'Thing which ſhall immediately tend to the Breach of the . 
Peace, or put the People in Fear, altho' there be no Actual Breach * © 
of the Peace. Not for Abuſive Language, as calling one Lyar 

Rogue, Raſcal, Gc. wy this is only a Motive or Diſtant Provoca- 

tion to the Breach of the Peace) nor for a Treſpaſs on Land. It 

muſt Relate to the Perſon of a Man. 

The Surety for the Peace or Good Behaviour may be n Releaſed Dali. ch. 
either by the Juſtice himſelf that took it, or by the Party upon 134. P. 296, 
whoſe Complaint it was Granted. | ** 

[See 21 Fac. 1. chap. 8. To Prevent Abuſes in Procuring Proceſs 
and Superſedeas of the Peace and Good Behaviour out of his Majeſty's 
Courts at J/eſtminſter, By forbidding Them to be Granted but upon 
Motion in open Court, Oc. 

Having now ſhewn How Breaches of the Peace may be in a great 
Meaſure Prevented ; I come now to ſpeak of Actual Diſturbances of 
the — Peace, and How They may be puniſhed when Com- 
mitted. | | 

Offences againſt the Public Pence are Aſſaults, Batteries Af- © 
frays, Taking away Maidens, Kidnapping, Forcible Entries and 
Forcible Detainers, Unlauful Aſſemblies, Routs, Riots, Riding or 
Going Armed, Libels, Falſe and Slanderons Taler, Falſe Prophecies. 


1. An ® Aſſault ( Aſultns, Tnſultus,) is an Attempt or Offer to ®Finch.ch.g. 


Do a Hurt to One's Perſon ; as by an Offer to Strike One, holding up ?; 2%: 


alr, ch. 121. 


the Fiſt in a Threatning Manner, or by Preſenting a Piſtol towards p. 282. 


and near one, tho' no Hurt actually Done. Words cannot amount to Pult. 4. 4. 
an Aſſault; tho” there are ſome Opinions to the Contrary. : I” Abr. 


The Offender is liable to an Action at the Suit of the Party Af- 
ſaulted for Damages, Oc. and to an [ndiftment, upon which He 
ſhall be Fined, and Impriſon'd till paid. [See the 5 & 6 Ed. 6. 
chap. 4. infra.) | 


2. AP Battery (from Batre, to Strike) is any Injury done to the r Finch. ch 
Perſon of another in a Rude or Angry Manner; as by Striking, Puſh- put 293: 
ing, Joſtling, Catching by the Arm, Filliping upon the Noſe, Spit- Dalt. ch. 122 
ting in the Face, Pulling of a Button in a Rude and Inſolent Man- P. 282. 
ner, Gr. But It is no Battery to lay one's Hands gently upon another 
that is going to ſtrike one. 


This Offence is Puniſhable by Action and Indictment in the ſame 


Manner as an Aſſault, 4 If the Husband and Wife bring an Action of , , 1g. 236. 


Battery for the beating of Himſelf and his Wife, the Writ fhall 
: | | abate 
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Terms of 
the Law, v. 


Battery. 
2 Roll Abr, 


546, 547, 
548, 549. 
Dalt. ch. 121. 
P. 284, 285, 
283, 308. 
Kely. 64. 


An Inſtitute of the Bock III. 
abate, becauſe the Wite cannot joyn for the Battery of the Husband 
and the Husband cannot have Judgment alone, becauſe his Wife is 
joyned with him in the Original. And fo it is in like Caſes, 

A Man may Juſtify the Beating of another, who firſt Aſſaults 
Him, in his own Defence, by a Special Pleading in an Afion De 
Sor Aſſault Demeſne, or that the Battery was occation'd by his own 
Aſſault; or he may give That in Evidence upon Not Guilty to an 
Indictment. * And the Record of the Conviction of the Party by 
Indictment may ſerve afterwards for Evidence in the Action of 
Treſpaſs for the ſame Aſſault and Battery. [See of a Confeſſion un- 
der 'Tit. Of the Behaviour of a Criminal on his Arraignment, 
Book 4, chap. 5. 

One may alſo Juſtiſy the Beating of another who Aſſaults his 
Wife, Father or Mother, or his Child or Servant; and ſo on the 
Contrary The Wife, Father, Mother, Child, Servant may Juſtify a 
Beating where thoſe that are ſo nearly Related to them are Aſſault- 
ed. Alſo the Law doth allow a Man to beat another in the neceſſa- 
ry Defence of his Goods; but If he kills Him, It is Felony. Thus 
one may beat another in Defence of his Poſſeſſion of his Eſtate, if 
upon a Diſturbance One pretends to Aſſault or Beat him. Thoſe 
that Have a Natural or Civil Authority over others may Chaſtiſe 
them for their Offences. And therefore a Husband may correct his 
Wife, a Parent may Juſtify the Chaſtiſing of his Child within Age 
with Moderation; A Maſter his Servant or Apprentice, | See 33 MH. 8. 
chap. 12.] A Schoolmaſter his Scholars, A Gaoler or his Servant, 
His unruly Priſoners, An Officer thoſe that Reſiſt his Arreſt. So one 
may Chaſtiſe his Kinſman that is Mad, Chain him up and Beat him 
with Rods to keep him from doing Hurt. 

If the Life of any One is in Danger by Beating, or otherwiſe, 
Any Perſon may beat him that offereth the Violence, to make him 
Quiet. 

See the 5 H. 4. chap. 6. For the Penalty for Aſſaulting of a Servant 
of a Knight or Burgeſs in Parliament. The 11 H. 6. chap. 11. For 
the Puniſhment of 'Thoſe as do make an Aſſault upon any that come 
to Parliament, or to the King's Council. The 9 Ann. chap. 16. 
Concerning an Aſſault on a Privy Counſellor in the Execution of his 
Office. 9 Ann. chap. 14. concerning an Aſſault, Beating or challeng- 
ing to Fight upon Account of Money won by Gaming. 6 Georg. chap. 
21. (. 24. For the Puniſhment of Aſſaulting beating or Wounding an 


Officer of the Cuſtoms in the Execution of his Office, 6c. 6 Georg. 


chap. 23. H. 11. For Aſſaulting any Perſon in the Streets or High-ways 
with Intent to Tear His Cloaths, Gc. . 

Aſſault and Battery are often confounded, tho in Law Diſtinct Of- 
fences; for in Treſpaſs for Aſſault and Battery, One may be found 
Guilty of the Aſſault and not Guilty of the Battery. [See of May- 
hem, chap. 1. ante.] | " 


By the 5 & 6 Ed. 6. chap. 4. None ſhall uſe any Chiding Words 
in a Church, or Church-yard, in pain of Suſpenſion of a Layman 
ab Ingreſſu Eccleſiæ, and of a Clerk from the Miniſtration of His 
Office. He that ſhall Smite or lay violent Hands there upon any 
Other, is thereby Excommunicated. ipſo facto. He that is convitted 
of Striking with a Weapon in any Church or Church-yard, or Hoy 
| 2 a | raw 


Ch. 3. Laws of England. 
draw any Weapon there, with Intent to ſirike Another with the ſame 
IFcapon, by Verdict, Confeſſion, or Two Lacmful WWitnefſes, ſhall by 


Judgment of Juſtices, &c. ho one of bis Ears cut off, &c. and 
hall ſtand Excommuntcate ipſo tacto. | 


t Church-wardens, & c. who whip or ſtrike-Boys for playing in the * « Saund. 13. 
Church, or pull off the Hats of Thoſe that tit there with their Hats 1g. 1. 
on, or gently lay their Hands on one that is Excommunicated, to 
Turn Him out of the Church are not within the Statute, 

3. An u Affray (from AHrayer, to Terrify) is a Fighting of Two 3 Irft. 158. 
or More to the Terror of the King's Subjects. There muit be a Stroke Dalt ch. S- 
Given or Offered, or a Weapon Drawn. If the Stroke is offer d on Ii. . C. 135, 
one Side only, or in a Private Place out of the Hearing of Any, it is 136. 
an Aſſault, tho' Aſſault and Aﬀray are ſometimes Contounded. | 

A Menace to Beat or Kill is no Afray. To Challenge Another 
Either by Word or Letter to Fight a Duel, or to be a Meſſenger of 
ſuch a Challenge, is a High Offence; and the Combat, tho' no Blood 
is Drawn, is an Affray. Any Private Perſon, who ſees others Fight- 
ing, may lawfuily part them till the, Heat is Over, and Deliver 

Them to the Conſtable; and the Law Goth encourage Bim to it. 
For if He receives any Harm by the Afrayers, He is allow'd His Re- 
medy by Action againſt Them. + And if any private Perſon is com- 
mala by the Sheriff, Juſtice of the Peace, Conſtable, & c. to aſſiſt 

in parting the Aﬀrayers, and He Refuſes or Neglects to do it, He is 

puniſhable by Fine and Impriſonment. And fo is the Corftable, or 

other Conſervator of the Peace, if They neglect their Duty. | See 

Of Conſtables, Book 1. chap. 7. 

All Affrays are puniſhable by 


Fine and Impriſonment. 


4. * The Taking away Maiden or Women Children under the * lust. 62. 
Age of lixtcen Years without Conſent of their Parents, is againſt the 


Publick Peace. Therefore, 


: { 
By the 4 & 5 Ph. & M. chap. 8. None ſhall take away or Canſe | 

to be Taken away, any Maid or Woman Child unmarried within the 

Age of Sixteen Tears (tho it be not a wy Fer Will) without Con- 

ſent of the Father or Mother of luc aid, or of ſuch Perſon ap- i 

pointed to be Governour or Guardian by the Father in His Life- | 

Time, or by Mill after His Death, upon Penalty of Two Nears Im- 

priſoument. And if any ſuch Maid is Deflonr d or Married againſt 

the Mill of the Father, if He is Living, or againſt the Mill of the 

Y Mother, having the Cuſtody of ſuch Maiden, if the Father is Dead, 

5 The Offender 2 ſuffer Five Tears Impriſoument. | 

And if any ſuch Child above the Age of twelve Nears, and unter 

3 the Age of Sixteen, do Conſent to ſuch Marriage, The next of Kin of 

* the ſaid IWoman Child, to whom the Inheritance ſhould deſcend vr come | 

J after the Deceaſe of the ſaid Woman Child, ſhall from the Time of 


111 ſuch 


pr Ee CIR 


W 


— 


_— 


Qui non Prohibet cum Prohibere poteſt, in Culba eſt. 3 In 158. 
1adem eſt Facere & Nolle Prohibere, cum Pol ii Ibid. 


Qui non Prohibet quod Prohibere poteſt, Aſentire videtur. 2 Inſt. 305 
E ar Olſtat quod Obſtare poteſt, facere videtur. 2 Inſt. 146; 
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ſuch Aſent or Agreement enjoy all ſ11ch Lands, &c. as the (aid Il; 
mam Child had in Poſſefſion, Reverfion or Remainder, at the Ti ms 
of the Aſent, during the Life of ſuch IVoman Child. 

Provided this Act ſhall not be Prejudicial to any Cuſtom concern. 
ing Orphans iz: London or other City, &c. 
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It is required Here that the Maid ſhould have Lands or Goods. 
cc. as by the 3 H. 7. chap. 2. Concerning Forcible Marriage or 
Defilement of Women of Eſtate. [See Tit. Felony, chap. 1. ante. 5 
3 e. I. chap. 5. 9. 13. Concerning Forfeiture for a Popifh Mae. | 
Vidge. | 
7 Raym.474 5. ) Kidnapping is a Stealing away of a Man, Woman or Child. 
It is an Offence at Common Law, and puniſhable by Fine, Þillo- 
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{ ry, Oc. 
„ By the 11 @ 12 W. z. chap. 7. Ha Maſter of a Merchani-Ship, L 
1 | &c. ſhall during His being Abroad Force any Man Aſbore and wil- 
1 1 fully leave Him behind, &c. He fhall (uffer Three Months Impriſon- 
{3 ment. [Sec 4 Georg. chap. 11, Concerning "Tranſportation upon 
1 Contract, Gc.] 5 
„ + Dale. ob 6. A Forcible * Entry is, when One or more Perſons furniſhed 
+8 126. p. 299. with unuſual Weapons do violently enter into the Houſe or Land of 
ml fl. P. C. 1-8, another, or do uſc Violent and Threatning Words to the Terror of 

ih | IInſt. 257. b. another, and by that Means gain the Poſſeſſion, or if one or mere 
my do enter Peaceably, and then Forcibly put another out of His Pof- 
1. ſeſſion. Oc. 

1 : Dalt. ch A Forcible ® Detainer is when One or More have Enter'd peace- 
| 1 126. p. 300, ably and Detain'd the Poſſeſſion with Force, with Arms, or with an 
100. 1 139. unuſual Number of People, or with Threatnings to Defend it, &c. 
6 1 Inſt. 2 5b. This was no Crime at Common Law where one had a Title, and 
bi: i Entry was Lawful. But now This is made an Offence by Htatutes. 


For, 


By the 5 Rich. 2. chap. 7. None ſhall Enter into Lands or Tene- 
ments, but where Entry is Given by Law, and in a peaceable Man- 
ner, upon pain of Impriſonment and Ranſom at the King's Mill. 


8 » Dalt, h. Here was no Remedy but upon a General Enquiry in the Quar- 
333 126. P. 297. ter- Seſſions, or by Indictment or Action. Therefore, 


By the 15 Rich. 2. chap. 2. hen a Forcible Entry is made into 
Lands, Benefices or Offices of the Church, One or More Fuſtices of 9 
the Peace, takins Sufficient Power, and Going to the Place ſo kept 3 
by Force, and findin; any that Hold, ſuch Places Forcibly, may W 
Commit the Offender to the nent Caol, there to Remain Conwitt by 1 
the Record of the Juſtice, Sc. till He hath made Fine and Ranſom 
1% the King. And all People of the County ſhall be Afſiſtins to the 
Fuſtice to Ar; ? ſuch Offender upon Pain of Fine and Impriſonment. 


The ſame Juſtice may aſſeſs the Fine for this Offenco. 
2 


But 


Ch. 3. | | Laws of England. 1 | 427 


But neither of theſe Statutes extended to Thoſe that enter'd 
Peaceably and Detained with Force, nor gave any Remedy if the 
Parties, who made the Entry with Force, Removed before the Co- 
ming of the Juſtices, nor did they give the Juſtices any Power to 
Reſtore the Party ejected ; nor ordain'd any Penalty againſt the She- . 
riff, if He did not obey the Precepts of the Juſtices in the Execution 
of the ſaid Statutes, Wherefore, 


By the 8 H. 6. chap. 9. Upon Complaint made to the Juſtices, or 
One of them, of a Forcible Entry or Detainer, by the Party griev- 
ed, They or One of Them ſhall cauſe the Statute of the 15 Rich. 2. f 
chap. 2. to be duly Executed at the Coſts of the Party grieved. 

And when Complaint is made of any ſuch Entry or Detainer to 
any Juſtice or Fuſtices, He or They by I arrant or Precept ſhall 
Command the Sheriff to Summom a ſufficient Fury to enquire of the 
Force Committed. And upon Force found, The Juſtice or Fuſtices 
ſhall cauſe the Lands, &c. to be Re-ſciſed, and ſhall put the Par- 
ty Diſſeiſed in Poſſeſſion, in the Abſence as well as Preſence of the 
Party Offending. 


e The Juſtices are to Reſtore the Poſſeſſion, and not to enquire in- 5 N 
to the Title of either of the Parties. * 


Provided that this Statute ſhall not Endamage any, where They 


or T heir Anceſtors have continued their Poſſeſſiaus of the ſame for 
Three 7ears. 


d But if the Diſſeiſee within the Three Years makes Lawful Claim, H.P. C. 139. 
This is an Interruption of His Poſſeſſion. 


By the 31 Eliz. chap. 11. There ſhall be no Reſtitution upon an 
Indictment of Forcible Entry or Forcible Detainer, where the Defen- 
.dant hath been in quiet Poſſeſſion for Three whole Teors together 
next before the Day of ſuch Indittment ſo found, and His Eſtate 

therein not Ended ; which the Party Inditted may Alledge for ftay of 
Reſtitution; and Reſtitution is to ſtay till that be tried, if the other 
will Traverſe the ſame, &c. 

By the 21 Jac. 1. chap. 15. Upon Forcible Entry or Detainer, A 
Fuſtice, &c. hath Power, upon Indictment foumd, to give Reſtitution 
of Poſſeſſion to Tenants for Tears, By Elegit, Statute-Merchant or 


Staple, Tenant by Copy of Court-Roll, as well as to Thoſe that claim 
Freehold or Inheritance. | 


So that now a © compleat Remedy is given againſt Thoſe who; 1 ay 5 
Enter with Force and continue the Poſſeſſion peaceably, againſt * 
Thoſe who enter peaceably and detain or hold out with Force, 
and againſt Thoſe who both enter by Force and detain by Force. 

The Indictment muſt ſet forth, That the Entry was f Manu Forts. * 1 Cro. 461. 
Thoſe are peculiar Words for this Offence, to Diſtinguiſh it from all 1 
other Treſpaſſes Ji & Armis. There are many Niceties to be Ob- * 


. ed 


* 


— 


Aultitudinem Decem Faciunt. (Qu.) 1 Inf}. 257. a. 
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ſerv'd in drawing the Indictment. [See Hawkirs's Pleas of the Crown 
Book 1. chap. 64. | F 
To remove a Force out of a Pariſh-Church, or Parſonage-Houſe 
. There is another Remedy by a Writ g De Vi Laicd Removend; 
[See of Writs, Book 4. _ 4. ] 
hy is a Force implied in Law, as in every Treſpaſs, Ji & Ar- 
Mis, Oc. | 45 
b 3 Inſt. 176. 7. h An Unlawful Aſſembly is where Three or More Aſſemble 
— 5 A1 Themſelves together to do an Unlawful Act, and Part without doing 
136. p. 320, the ſame, or without making any Motion towards the Execution of 
* it. The meeting only to do an unlawful Act is puniſhable. If there 
was no ill Intent, and the Meeting was for Sport and Merriment, it 
is not puniſhable. 
i Hate, ch. One for Safeguard of His Howſe, and for the Defence of the Poſ- 
127. p. 338. ſeſſion thereof, may Aſſemble His Friends againſt thoſe that threaten 
m_ © 137: to make an unlawful Entry into it; but He cannot Aſſemble His 
5 *eÞ: 9 Friends for the Defence of His Perſon againſt thoſe that threaten to 
beat Him, while He is out of His Houſe. 
« 3 Inft.176 8. AK Rout (Ront, Turba) is when Three or More do any un- 
Pult. 25- lawful Act upon a Common Quarrel; as when the Inhabitants of a 
Town break down Incloſures, pretending to have Right of Common 
'Dalt. ch. Or a Way there. I But Others ſay that a Rout is where Three or 
136. p. 351. More have met to do an Unlawful Act, and have moved forward in 
Order to do it, but part without doing it. This is puniſhable tho' the 
Act is not Executed. The firſt Deſcription of a Rout agrees almoſt 
with the Notion of a Riot. For, 
m3Inſt 176. 9. Am Riot (from Rioter, Rixari) is where Three Perſons at leaſt 
Hl. P. C. 137. do an Unlawful Act, of a Private Nature, with Force; as when The 
Beat a Man, Hunt in His Park, Chaſe or Warren, Cut or Deſtro 
His Corn, Graſs or other Profit, enter or take Poſſeſſion of Land, Gc. 
All who are concern'd therein are Rioters. And if one ſeeing others 
engaged ih a Riot do aſſiſt them therein, He is as much a Rioter, as 
if He had firſt Aſſembled with them for that Intent. | 
In every Riot there muſt be ſome Intention of Force or Violence. 
„ Dalt. ch, u Therefore Aſſemblies for Wreſtling, playing at Cudgels, Cards and 
136. P. 322: Dice, Drinking, Dancing, c. are not Riots. And this Force muſt 
Relate to ſome Private Quarrel only. For if the Intention of ſuch 
Aſſemblies is to Redreſs ? Publick Grievances, and ſuch Intention is 
Exccuted, This is Levying War againſt the King, and amounts to 
High Treaſon. [See Of Hizh Treaſon, ante.] | 
2 In Riots, Routs and Unlawful Aſſemblies, P we muſt Conſider the 
Muuber of the Perſons, which muſt be Three at leaſt; The Intent 
3s. and Purpoſe of their Meeting, which muſt be to do ſome Unlawful 
123-32 Act with Violence or Force, and muſt not be a falling out upon a ſud- 
den Quarrel after a Lawful Mecting; The Lawfulneſs or Unlawful- 
neſs of the At; The Manner and Circumftances of Doing it ; for 
the Manner of doing a Lawſul Thing may make it Unlawful ; as 
if a Nuſance is removed in a Violent and Tumultuous Manner, Gc. 
By the Common Law Offences of this Nature are puniſhable by 
Fine and Impriſonment, and, if Enormous, by Pillory. 
a 3 er 252, If a Mayor and Aldermen, Gc. are Guilty of a Riot, They are 
Dalt. ch. 82. puniſhable only in their Natural Capacities. - Yet the Liberties of 
cha. 139. Corporations Have been Sciſed, or the Corporation Fined, where 25 
p. 326. I | 0” 


6 F. N. B. 
55 


— _—_ 4... 


Ch. 3. Laws of England. 


- Governours have Countenanced a Dangerous Riot within their Pre- 
cin&ts. [Sce Of Corporations, Book 1. chap. 8.] 


r Women are puniſhable as Rioters, but Infants under the Age of * Datr. ch, 


Fourteen are not puniſhable. 
'Theſe Offences are alſo puniſhable by Statute. For, 


By the 34 Ed. 3. chap. 1. The Juſtices of the Peace have Power 
to Reſtrain Offenders, Rioters, &c. and to Arreſt and Chaſtiſe them 
according to their Offence; and to cauſe Them to be Impriſon'd, and 
duly Pumi ſbed. 

By the 27 Rich. 2. chap. 8. A ſoon as the Sheriff and Other the 
King's Miniſters ſpall Hear of a Riot, Rout, or other Aſſembly A- 
gainſt the Peace, They with the Power of the County ſhall apprehend 
ſuch Offenders, and put Them in Priſon until delivered by Law. 

By the 13 H. 4. chap. 7. Two Juſtices of the Peace, dwelling near 
the Place where ſuch Offences ſhall be Committed together with the 
Sheriff or Under-Sheriff, ſhall by the Power of the County, (if need 
be) ſuppreſs Riots, Routs and Unlawful Aſſemblies, Arreſt the Offen- 
ders and Record what fhall be done; by which Record the Offenders 
ſhall ſtaud Convict as by the Statute of the 15 Rich. 2. chap. 2. 77: 
Cafe of forcible Entries. And if the Offenders are departed, the 
ſaid Fuſtices, &c. ſhall within a Month after make Enquiry there- 
of, and Hear and Determine the ſame, in Pain of 100 l. [See the 
Statute at large, 


ſ 'Theſe Statutes are to be underſtood to ſpeak of Great and No- 
torious Riots, in the Nature of Inſurrections and Rebellions. The 
Juſtices by their Commiſſion may enquire of ſmall Riots at any 
Time afterwards. | 

'The Record of the Riot within the View of the Juſtices, by whom 
it is Recorded, is ſuch a Conviction as cannot be * Traverſed, the 
Parties being concluded thereby. Yet the Parties may take Advan- 
tage of the Inſufficiency of the Record, and except againſt it, if the 
Juſtices have not purſued the Statute, &c. 

u It is ſaid that the Offenders, being arreſted by the ſaid Juſtices, 
and convicted upon the Record of their Offence in their Preſence, 
ought to be ſent immediately to Gaol till They pay the Fine Aſſeſ- 
ſed by the ſame Juſtices, who drew up the Record ; which Fine ſhall 
be Eſtreated into the Exchequer to the King's Uſe ; or elſe the Juſti- 
ces may Record ſuch Riot by them viewed, and commit the Offen- 
der; and after certify the Record into the King's Bench, or to the 

Aſſizes or Seſſions. 
I the Offenders are gone, then the Juſtices ſhall enquire by a 
Jury; and if the Riot is found, The Juſtices muſt make a Record of 
it, and fine them or receive their Traverſe, to be ſent by the Ju- 


ſtices to the next Quarter-Sefſtons, or into the King's Bench, or to be 


tried according to Law. [See the 2 H. 5. chap. 8. 2 H. 5. chap. 9. 
8 H. 6. chap. 14.| 


By the 19 H. 7. chap. 13. The Sheriff having a Precept directed 
to Him to return a Fury according to the 13 H. 4. chap. 7. &c. ſhall 
Return twenty-four Perſons, &c. to enquire of the Riot, Rout or Un- 
lawful Aſſembly. a 

| ce 


159+ p. 325. 


Dalt. ch, 
83. p. 201. 


t Dalt. ch. 8 2. 
p- 199, 200. 


f Dalt.ch,$2. 


201, 202. 
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x 4 Inſt. 160. 


z Inſt. 162. 


1 Terms of 
the Law. v. 


Libel. 


5 Rep. 125. 


See the 13 Car. 2. chap. 5. An Act againſt Tumults and Diſorders 
upon Pretence of preparing or preſenting publick Petition, (5c. to 
His Majeſty or. the Parliament. oy 

But the 1 Georg. chap. 5. is a more ſevere Statute againſt Rioters, 
if they meet to the Number of Twelve, adjudging them to be F- 
long without Clergy. But that Statute being wholly in the Affir— 
mative does not take away any Authority in the Suppreſſing of a 
Riot by Common Law or by Statute. Gee the 1 Georg. chap. 5. 
and Of Felonies by Rioters, chap. 1. ante. And See the 1 Georg. 
chap. 28. For preventing Diſturbances by Seamer and others.] 

10. Riding or Going Arm'd with dangerous and unuſual Weapons 
to the Terror of the People, is an Offence at * Common Law, and 
Prohibited by Htatute. 


By the Statute of Northampton, or the 2 Ed. 3. chap. 3. None 
ſhall come with Force and Arms before the King s Fuſtices, or other of 
the King's Miniſters, doing Their Office, or Executing His Com- 
mand; nor Go or Ride Arm'd by Night or Day in Afray of the Peg- 
ple in any other Place, upon Pain to forfeit their Armour, and to 
ſuffer Impriſonment at the King's Pleaſure. 

Juſtices of the Peace, &c. have Power to put this At in Execu- 
tion. And the Fuſtices of Alle have Power to Puniſh them th, 
hade not done their Duty. 


[See the 25 Ed. 3 chap. 2. 7 Rich. 2 chap. 13. 20 Rich. 2. chap, 
1. By the laſt of which Acts a Fine is added to the other Penalties, 
for Riding or Going Arm'd, to be ſet by the Juſtices, ec. | 

Theſe Statutes are ſeldom put in Execution. | 

Y No Perſon can excuſe the wearing ſuch Armour in Publick b 
Alledging that He wears it for His Safety againſt an Aſſault, which 
One has Threatned. But He may Aſſemble His Friends, and Arm 


Them againſt 'Thoſe that Threaten to do Him Violence in His Hoſe, 


as before Obſerved. Men may uſe Common Arms according to 
their Quality and according to the Faſhion, and have ſuch Atten- 
dants with Them Armed as is agreeable to their Characters. And 
Men may Arm "Themſelves to take Felons, Suppreſs Rioters, to 
Execute the King's Proceſs, Gc. as is Excepted in the Statute of 
Northampton. 


11. * A Libel (Libellus Famoſus) is a Malicious Defamation of 


any Perſon Expreſſed either in Printing or Writing, Signs or Pictures, 
to Aſperſe the Reputation of One that is Alive, or the Memory of 


One that is Dead. If it is made againſt a Private Man, it may Ex- 


cite the Libelled, or His Friends, to Revenge, and be the Cauſe of 
Blood-Shedding. If it be againſt a Magiſtrate, it is not only a 
Breach of the Peace, but a Scandal to the Government. A Libel is 
puniſhable, tho' a Private Man or Magiſtrate is Dead at the Time of 
making the Libel ; for others of the ſame Family are alſo prevoked 
to a Breach of the Peace; and in the Caſe of a Magiſtrate deceaſed, 
the Government is alſo traduced, which never Dieth. It is not ma- 


5 Rep. 125. terial whether the Matter of the Libel be * True or Falſe, if the 5 
e 253- Proſecution is by Information or Indictment, But in an Action of | 
* ard. 470. .* * . . ; 5 
the Caſe One may Juſtify that it is True. | 


Ch. 3. Laws of England. 431 

The Printing or Writing may be Libellous, tho the Scandal is not 
charg'd in direct Terms, ® but obliquely or ironically; © or tho' there Hab. 275 
is but one or two Letters of the Name Expreſsd ; or the firft and Barga, 
laſt Letter of the Name; if the Jury will underſtand it to point at Trin. 1a Num. 
a particular Perſon. | | 

Falſe or ſcandalous Matter in a 4 Legal Proceeding in « Courſe of 5 yer 29, 
Juſtice (as by Bill of Complaint, Petition, Articles, Cc.) will not 4e. 
amount to a Libel, if the Court, or the Perſon applied to, hath Ju- | Kall a 
riſdiction in the Cauſe. Therefore no Prefentment of a Grand Jury 6 
can be a Libel. | 

If One Fizzds a Libel, He ought to Burn it or Deliver it to 2 Mas 
giſtrate. © For not only the Contriver but the Procurer or Publiher g Rep +5 
of it, knowing it to be a Libel, is puniſhable. If One readeth a 
Libel, or Hears it read, and Laughs at it, it is not a Publiſhing of 
it; for Before He Reads it or Hears it, He cannot know it to be a 
Libel. But if after He hath Read it or Heard it Read, He Repeats 
or Sings it, or any Part of it, in the. Hearing of others ; or if after 
He knoweth it to be a Libci He Reads it to others; it is an Unlaw- 
ful Publiſhing of it. But if One writes a Copy of it, and does not 
Deliver it to others, 'The Writing of a Copy is no Publication ; but 
it is a great Evidence that He publiſh'd it, if it is publiſhed, when 
He knowing it to be a Libel Writeth a Copy of it, if He does not at- 
terwards Deliver it to a Magiſtrate to Examine it. For then the 
ſubſequent Act doth explain the precedent Intent. * If a Libel is * 1 ventr. 31. 
found in a Houſe, The Maſter of the Houſe cannot be puniſhed on 5 Rep. 125. 
an Information or Indictment for Framing, Printing and Publiſhing | 
of it. But He may be Indicted for having it, and not delivering it to 
a Magiſtrate. 8 It is ſaid, That if Bookſellers or Hawkers publiſh or , Nfoor ;.- 
ſell Libels, tho' they know not the Contents of them, yet they are Contra. 
puniſhable ; the publick Peace being to be more regarded than a pri- Rep. 59. 
vate Intereſt. 

To ſend an Abuſive h Letter to One without publiſhing of it to „ Ren. 
| . ; 5 : p. 34. 
others, is an High Offence; becauſe it directly tends to the Diſtur- Hob. 62, 215, 
bance of the Peace; but no Action will lie becauſe it is no Publica- 253: 
tion. To Scatter and Diſperſe a Libellous Letter in the Fields with- _— 
out ſending any to the Perſon Himſelf, is a Publication of the Libel. 

I faid that a Libel may be by i Signs and Pictures, as well as by i; Rep. 123. 
Printing or Writing. For to fix a Gallow's at one's Door, or to 
paint it upon one's Door, or to paint One in a Fool's Coat, or to 
draw One's Picture with Aſſes Ears, Gc. is very provoking, and a 
direct ſtirring up a Quarrel, cauſing a Diſturbance of the Peace. 

k A Libeller or a Publiſher of a Libel, or thoſe that procured the . | 

: Rs g : 5 Rep. 125. 
making or publiſhing of it, may be puniſhed upon Indictment at; Intt. 174. 
Common Law by Fine and Impriſonment, and by the Pillory, by 3 Cre. 175. 
wearing Papers ſignifying the Fault, or other Corporal Puniſhrient, 
if the Offence deſerves it. : 

12. Fulſe and Slanderons Tales and News, | whereupon Diſcord 1 j,q_ _..s 
may ariſe betwixt the King and Great Men of the Realm, may be 227, 228. 
puniſhed at Common Law by Fine and Impriſonment. [See the Ha- 
zutes concerning the Nobility, Book 1. chap. 4-] 

13. n Falſe Prophecies, (where Perſons pretend Extraordinary z 166, 128, 
Commiſſions from God) to raiſe Jealouſies in the People, or to Ter- 129 
rify 


— 


* 
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rify Them with impending Judgments, are puniſhable at Common 
Law as Impoſtures. Predictions, either of the Time of the End of 
the World, or that it is at Hand, are not Lawful. 


By the 5 Elis. chap. 15. None ſhall publiſh or ſet forth any Phan- 
taſtical or Fulſe Prophecy, with an Intent to Raiſe Sedition, in pain 
of 1001. for the firſt Offence, and a Tear s Impriſenment. And for 
the Second Offence, To Forfeit all His Goods and Chattels, Real au 
Perſonal, and to incur Impriſonment during Life. oY 

The Proſecution is to be within Six Months. 


Theſe are the Chief Offences againſt the Public Peace. But to 
this Head all kind of Mifdemeanoys and Treſpaſſes Vi & Arimis, 
may be referr d; which are innumerable. | 


III. Offences againſt Prblick Trade are Uſury, Foreftalling, In- 
groſſing and Regrating, Monopolies, Deceit and Cofinagc, 2 
of the Game, Deſtropers of Corn, Wood, & c. 
a; Inf. 151, I. n Nu (Uſus Aris) is the Gain of any Thing by Contract 
152. above the Principal or Thing Lent, Exacted only in Conſideration of 
the Loan of it, or for the Forbearance of the Demand of it. It may 
be of Money, Wares, (Fc. 
All Uſury was againſt the Common Law, and puniſhable by it. 
Sce Exod. xxii. G. 25. Lepit. xxv. v. 36, 37. Deut. xxiii. c. 19, 20. 
Pſal. xv. ] But now it is permitted by Statutes. 


By the 12 Ann. chap. 16. No Perſon after the 29th of September, 
in the Tear 1714, ſhall take Directly or Indireftly for the Loan of 
any Money, Mares, &c. above the Value of Five Pounds for the For- 
bearance of a Hundred Pounds for a Tear, and ſo after that Rate 
for a Greater or Leſſer Sm, or for a Shorter or Longer Time ; in 
pain that all Bonds and Contracts to the Contrary fhall be void; 
and the Receiver to Forfeit for every ſuch Offence the Treble Value 
of the Money, Mares, &c. fo Lent and Bargain d. 

Every Scrivener, Sollicitor, &c. Taking for Procuration above 
Five Shillings for the Loan of 1001. for a Tear, and ſo Rateably ; 
or above 12 d. for making the Bond or Bill, &c. ſhall forfeit 20 1. 
for every Offence, with Coſts of Suit, and ſuffer Iinpriſomment for 
Half a Tear. 


A Contract for Six per Cent made before this Statute is not with- 
in the Meaning of it. See the old Statutes concerning Uſury, 
37 H. 8. chap. 9. 13 Eliz. chap. 8. 21 Fac. 1. chap. 17. 12 Car. 2. 
chap. 13. And ſce 1 Fac. 1. chap. 21. An Act againſt Pawn-Brokers, 
8 9 V z. chap. 32. To Reſtrain the Number and ill Practice of 
Brokers and Stock-Jobbers. ] SY 
„ 2 Inſt. 8g »A Special Agreement to pay Double the Sum Borrow'd, &c. 
: Roil. Abr. by way of Penalty for Non Payment of the principal Debt at a cer- 
' © tain Day, is not within the Statute ; for this is only a Penalty for 
Damages; and the Borrower might repay the Principal at the 'Vime 
y > Cro. 208. agreed to avoid the Penalty. Neither is it exceffive Uſury, if 


209, 508, 509. the Intereſt doth Exceed five per Cent, when poſſibly the Principal 
Show. Rep. 8 | | | and 
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and Intereſt are in Hazard upon Contingencies or Cauſualties; or 
where there is a Hazard that one may have lefs than his Principal. 
As upon a Bond with Condition of Payment of a large Sum, which 
Depends upon the Return of a Ship from the Indies, &c. 4 So U 
on a Grant of an Annuity for Life beyond Legal Intereſt. If the A- 
greement 1s to pay F ifty Shillings at the End of Six Months, the 
Computation mult be by Kalendar Months; becauſe if the Computa- 
tion was by Lunar Months, The Intereſt would exceed the Rate Al- 
low'd by the Statute. But where the Agreement is for Intereſt Al- 
low'd by the Statute, 'The © Miſtake of the Scrivener ſhall not avoid 
a fair Agreement, if He draws a Bond, &c. in ſuch Manner as brings 
it within the Statute. Neither ſhail the Receipt of the Intereſt be- 
fore the 'T'ime for the Convenicncy of the Creditor, (5c. without an 
Corrupt Agreement, make the Receiver liable to the Fortcitute of 
the Treble Value; or if the Lender Accepts of a (Voluntary Gra- 
tuity from the Borrower upon Payment of Principal and Intereſt; 
If there was no Agreement made tor it, tho' the Lender might Ex- 
ect it. | 

g [Sec the 9 & 10 JV. 3. chap. 17. Where Inland Bills of Exchange 
of Five Pounds or upwards (in which Bills the Value ſhall be expreſo d 
to be recciv'd) ſhall be repaid with Intereſt and Charges from the 
Protcſting; And in Default of ſuch Proteſt, or due Notice thereof, 
the Perſon failing ſhall be liable to All Coſts, Damages and Intereſt 
thercof, See alſo the 3 & 4 Ann. chap. 9. For Giving like Remedy 
upon Promiſſory Notes, as is uſed upon Bills of Exchange; and for 
the Better Payment of Inland-Bills of Exchange.] 

2. Of Foreſtalling, Regrating and Ingroſſing. 

A * Foreſtallinz (from the Saxozz Word Far or Fare, the May or 


Paſſage, and Stall, a Hindrance) is Deſcribed in the Following Sta- 
tute, For, 


By the 5 & 6 Ed. 6. chap. 14. A Buying or Contraiting for any 
Merchandize, Victual or any other Thing whatſoever, in the Way, 
Coming By Land or Mater to any Fair or Market, or Coming from 
beyond Sea to any Port, &c. to be Sold; or Cauſing the ſame to be 
Bought; or a Diſſuading People by Mord, Letter, Meſſage, or 
otherwiſe, from Bringing ſuch Things to Market, or Perſaading 
Them to Enhance the Price after They are brought thither, is Forc- 


ſtalling. Aud the Party Guilty in any of theſe Inſtances ſhall be ad- 
Judged a Foreſtaller. 


It is againſt the Common Law to Sell Corn in u Sheafs before it 
is Threſh'd and Meaſur'd; for by ſuch Sale the Market is in effect 
Foreſtalled. | | | | 

* To Diſcourage Pcople by Falſe Reports to Sell their Wool, or 
by Falſe Reports to Lower the Price of our Native Commodities, is 
Fineable. For all Attemps of this Kind are prejudicial to Trade. 


3. J Regrating (from Regratement, Huckſtry) is Diſcribed by the 
{ame Statute. For, 


By the 5 & 6 Ed. 6. chap. 14. 4 Regrating is a Buying, or Ob- 
taining in any Fair or Market any Grain, Wine, Fiſh, Butter, 
Cheeſe, Candles, T allow, Sheep, Lambs, Calces, Swine, Pigs, Geeſe, 
| K k E Capons, 


P- 41 Cro. 27. 


2 Cro. 253. , 
5 Rep. 69,70. 
Shov. Rep. 8. 


t IInſt. 16. b: 
3 Inſt, 193. 


u 3 Inſt: 197: 
H. P. C, 152. 


x 3Inft. 196. 


3 Inſt. 195: 
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Capons, Hens, Chickens, Pidgeons, Contes, or other Dead Vitinal 


ing of the ſame again in the ſame Fair or Market or Place, or in 
{ome other Fair or Market within Forr Miles. 


By Regrating the Goods are made Dearer, for every Seller will 
gain ſomething. | 


3 1:2. 193. 4. 2 An Tnerofſing, (from Groſſe, Great or Whole) is alſo Deſeri- 
bed by the fame Act. For, 


By the 5 & 6 Ed. 6. chap. 14. An Ingroſſing is 4 Getting into 
One's Volleſſiun By Buying, Contratt or Promiſe (other Than by 
Grant o Leaſe of Land or T:ithes) Any Corn Growing in the Fields, 
or other Cain, (Fxcept Barley and Oats to make Malt and Oatmeal, 
in his ocen Houſe) Butter, Cheeſe, Fiſh, or other Dead Vittnal 
whatſpever (of like Neceſſary and Common uſe) with Intent to ſell 
them again. 


» + Inſt, 195, © Salt is within the Statute (Sce 13 Elig. chap. 25. f. 21.) but not 
196. Apples, Plums, Cherries, (7c. tor they are no Victual; nor b Hops, 
| Cre. 214. Nor © Malt, nor the Buying of Corn to make Starch of it, and then 
3 Cro. 231. to Sell it, or to make 4 Meal, and then to ſell it, Nor the Buying of 
3 aſt = e Barley with Intent to make it into Malt, and then to fell it. 

Cro. agi. into the Realm may ſell the ſame in Groſs ; but he that Buys them 
nl. 195: cannot do the like; neither may any Merchant Buy in Groſs within 
Int. 136. the Realm and Sell in Groſs; for then a Rich Man might Ingroſs a 

whole Commodity, and fell it at what Price he thought Fit. [See 


5 Elig. chap. 5. 0. 13. 


9 

b 

c . * . . © 

H. P. C. 15. f A Stranger or Subject bringing Victuals, or other Merchandize, 
3 

c 

3 

K 


3 
3 
C 
3 


By the ſaid Statute, The Party Guilty of any of the Offences a- 
forcſaid, (i. e, Foreſtalling Regrating or Ingrofling) por Convittion 
at the Quarter-Seſſions By Two Mitneſſes, upon Bill, Information, 
Preſent mc nt, &c. loſeth for the Firſt Offence the Goods ſo bought or 
had, or the Value of them, and ſhall Suffer Two Months Impriſon- 
ment; For the Second Offence double the Value, and Six Months 
Timpriſenment ; and for the Third Offence He hall Forfeit all his 
Goods, be ſet wiper the Pillory, and be Impriſoned at the King“ 
Pleaſure. KI | BY 


The Forfeitnres arc to the King's Uſe only, If there are no Infor- 
mers; otherwiſe a Moiety to the King and a Moiety to the Informer, 


The Infermation 11: be within Two Tears after the Offence. 

This Att ſhall ni Reftrain the Buying of Any ſuch Barley or Oats 
as any Perſor (not Foreftalling) ſhall Buy to Conzert into Malt or 
Oatmeal % his own Honſe. | 


\ 
— * 


[Seu the 1 V. & Al. Parl. 1, Sef. 1. chap. 12. An Act to Encou- 


rage the Exportation of Corn. ] 


This Act (viz. of the 5 & 6 Ed. 6.) fhall not reſtrain the Buying 
ef Any ſuch Things by any Fifhmonger, Butcher or Poulterer, Inn- 
x 5 | holder 


tohat ſocter, brought to a Fair or Market to be Sold there, and a Hell. 


s + #4 - 
rr A * 


PPA 


„ 


Ch. 3. Laws of England. ” 


holder or Victualler, (not Foreſtalling) for any Thing concerni 718 
Their Trades, They Retailing the ſame at Reaſonable Prices. 

Or Sk 4 aking of any of the Things Above-mention'd Reſere/d up- 
on a Leafe. 

Or the Buying of an Dry'd or Salted Fiſh, Herring or Sprat s 

(not Foreftalled) and 2 for Reaſonable Prices. 

Or any Badger, Lader, Kidder, or Carrier Aſſign'd to that Office 

by three Fuſtices of the Peace and delivering the Commodity out of 


His Hand within one Month after He = it. 


Or to a Common Drover Licenſed by Three Juſtices, Buying and 
Selling Cattle, &c. 

[See the 5 Elig. chap. 12. An Act "Touching Badgers of Corn and 
Drovers of Cattle to be Licenſed. See alſo 13 Elis. chap. 25. 


6. 20, 21.1 


Or the Proviſion made for any Town-Corporate, Ship; Caſtle; 
Fort, &c. 
þ [See the 23 Ed. 3. 1 1 6. 25 H. 8. chap. 2. How and by whom 
the Prices of Victuals ſhall be Aſſeſſed. 5 Elig. chap. 5. Concerning 
* Sea-Fiſh, Wine, Oil, Sugar, Salt, & c. 13 Eliz. chap. 25. Concern- 
K ing Foreign Victuals. 31 Elig. chap. 5. 21 Fac. 1. chap. 22. Con- 
cerning Traders in Butter and Cheeſe. 1 V. & M. Sel. 1. chap. 22. 
1 For the Exportation of Beer, Ale, Cider and Mum. 3 (5 4 V. & M. 
0 chap. 8. For the Enconragement of Breeding and Feeding Cattle. 
A 8 & Yz. chap. 25. 9 & 10 V. z. chap. 27. 3 & 4 Ann. chap. 4. 
7 4 Georg. chap. 6. For Licenſing Hawkers and Pedlars.] 
"” 5. A ® Monopoly (from Mir alone, and rie to Sell) is an Al- 8 5 Inſt; 181. 
lowance by the King by His Grant, Commiſſion, c. to any Perſon 
5 or Perſons for the ſole Buying, Selling, Making, Working or Uſing 
5 of any Thing, whereby any Perſon or Perſons are ſought to be Re- 
i jo ſtrain'd of any Freedom that they had before, or to be hinder'd of 
S their lawful 'Trade. | 
- The Procuring or making Uſe of an unlawful Monopoly is pu- 
13 niſhable at h Common Law, by Fine and Impriſonment. And lag 47,61 | 
15 6 | | 3 Inſt. 181. ö 
an l By the 21 Jac. 1. chap. 3. All Perſons are made uncapable to e 5, f 
85 I have or put in Ure any Monopoly, Grant, Licence, &c. And any 11 Rep. 53. | 
Perſon Grieved thereby and Diſturbed by Reaſon thereof, ſhall Re- * f 
"TY : cover Treble Damages and Double Coſts. * — 
ner f This Statute does not Extend to any Letters Patents granted for 
n l the ſole making of any * New Manuf itare to the Inventors thereof, i 3 Toft. 184. | 
; being not contrary to Law, or prejudicial to the Commonwealth ; nor 
Ute 5 to Grants heretofore me by. Act of Parliament ; nor to any 
- - = Warrant or Privy Seal 3 or to be granted to the Fuſtices of 
IK; the K. B. or Common Pleas, Barons of the Exchequer, Fuſtices, &c. 
Mm to Compound for the Forfeitures of any Penal Statute; nor to any 
ou. Corporation concerning any Grants to Them made, or concerning 


any of Their Cuſtoms ; nor to any Corporation, Company or Fellows- 
El ſhip of any Trade or Myſtery ; or to any Company or Society of Mer- | 
1 5 chants; nor to any Grant for Printing ; for Digging or making 1 
” | 8 KE Ek 2 Salt- 
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Sali- Petre or Gunpowder, Ordnance or Shot for Ordnance; nor to 
any Grant of any Office now in Being; nor to the Liberties of 


Newcaſtle concerning Sea-Coals ; nor to Licenſing of Taverns, ſo the 


King Receives the Benefit ; nor to Commiſſions concernins Allum or 
Allum-Mines. &c, [See this Act explain'd 3 ft. 182, &c. and fee 
the 16 Car. 1. chap. 21.] 


£2 Inſt. 182. All Matters of this Nature ought to be tried at k Common Law 


183. only, and not at the Council-Table, &c. 
! Einch 6. 1 Deceit and Coſiuage are Offences at Common Law, and are 


Book z. all Practices of Defrauding or of Endeavouring to Defraud Another 
— by ſome artful Device, of His known Right, contrary to Common 
2 Cro. 437. Honeſty, A mere Lye is not puniſhable. The Puniſhment at Com- 


498. mon Law for Fraud, or Cheating, is Fine and Impriſonment ; and 

> Roll. Abr. ſometimes Pillory, as for Cheating with Falſe Dice, &c. [See 

78. 16 Car. 2. chap. 7. 9 Ann. ** 14. Of Gameſters and Gaming. 
Deceit and Coſinage may be Committed by One or More; but 


ir Inſt, i Coin is a Secret Aſſent determined in the Heart, of Two at leaſt, 
357- + & b. to Defraud and Prejudice another. 

The Kinds of Frauds and Deceits of Tradeſmen and Others are 

Infinite; but many of Them are Reſtrained and puniſhable by Hta- 

tute c. Therefore there are Statutes concerning the Frauds of Ale- 

houſe-keepers, Bakers, Bankrupts, Braſiers, Brewers, Butchers, Con- 


cerning Books, Brandy, Butter, Buttons, Chandlers, Cheeſe, Cider, 


Coffee, Mead, Metheglin, &c. Concerning Coals and Colliers, 
Cloth, Carders, Spinſters, Weavers and Fullers, Conſpiracies amongſt 
Tradeſmen, and concerning Artificers in our Manufactures exerci- 
ſing their Trades beyond Sea, Coopers, Curriers, Dycrs, Diſtillers, 
Felt-Makers, Fuel, Fuſtian and Cotton, Gaming, Goldſmiths, 
Hops, Innholders, Iron, Leather, Linen, Malſters, Millers, Paper and 
Parchment Stampt, Pewterers, Pawn-Brokers, 'Taylors, Salt, Sea- 
mens-Wages, Serges, Shoemakers, Silk, Snuff, Sope, Stockings, 'Tan- 
ners, Tile-Makers, Tobacco, Tokens Falſe or Counterfeit Letters, 
Victuallers, Vinegar-Makers, Vintners, Upholſterers, Wax-Chandlers, 
Weights and Meaſures, Woodmongers, Wool, Yarn, &c. 

All theſe Offenders ſhall pay their Fines and ſuffer Impriſonment, 
as the ſeveral Statutes direct. But where a Statute creates a New 
Offence and inflicts a particular Puniſhment, there the Statute muſt 
be purſued, and the Offender puniſhed only by the Statute. | 

[See the 6 Georg. chap. 21. For Preventing Frauds and Abuſes in 
the Publick Revenues of Exciſe, Cuſtoms, Stamp-Duties, Poſt-Of- 
fice and Houſe-Money, | 

Amongſt Theſe Ways of Deceit and Coſinage, Frauds by Falſe 
Weights and Meaſures are moſt Common ; A Crying Sin, and a 
Shame to a Chriſtian Nation. 'Therefore I ſhall enlarge a little up- 
on that Head, and 'Touch upon the Statutes relating to 'Them. Be- 


ſides, The Learning about Weights and Meaſures is very Curious 


and of Great Uſe. 


By Magna Charta, or the 9 H. 3. chap. 25. 14 Ed. 3. chap. 12. 
25 Ed. 3. chap. 10. 27 Ed. 3. chap. 10, &c. There is to be but One 
Meiglt and Meaſure, and one Yard throughout England, according to 

the 
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the ks in the Exchequer. [See the 17 Car. 1. chap. 19. in- 7 
fra. 
By the 8 H. 6. chap. 5. Every City, Borough and Town, ſhall 
have a Common Balance Sealed, with Common Weights Sealed; ac- 
cording to the Standard in the Exchequer, upon the Common Coſt, 
and in the Keeping of the Head Officer ; in pain that every City for 
ſuch Default ſhall forfeit 101. A Borough 3 l. and every other 
Town 40 8. 
1 17 the 11 H. 6. chap. 8. In every City; Borough and Town there 
\-_ ſhall be a Common Buſhel /eal'd according to the Standard, in like 
manner to be bought and kept, and upon hike Pain for Default, as 
in the Statute of the 8 H. 6. chap. 5. is Specified for a Common Ba- 
lance. 
And All Fuſtices of the Peace, Mayors and Head Officers may 
Hear and Determine the Offences Committed againſt the ſaid Sta- > 
Futes. 
By the 11 H. 7. chap. 4 Meaſures aud Weights of Braſs ſhall be 
ſent to the Cities and Boroughs in this Att named; by which every 
Market-Town in the ſame Shire ought to have their Common 
Weights and Meaſures to be Mark'd by Him that Hath the Stan- 
dard. | r 
Only Cities and Market Towns are enjoymd to Have Common Ba- 
lances, Weights and Meaſures, notwithſtanding the 8 H. 6. chap. 5. 
11 H. 6. chap. 8. | 
None ſhall Buy or Fell with any other Weights and Meaſures in 
any City, Borough or Market, but ſuch as are Mark'd by the Chief 
Officer, nor in any other Place, with a Buſhel that is not mark'd. 
unleſs it be equal with the Standard. 
Mayors and Chief Officers of Cities, Boroughs and Market-Towns 
ſhall at leaſt once a Tear View All Weight, and Meaſures within 
their Juriſdictiont, and Break and Burn them which They find 
Defettive ; and alſo ſet a Fine of 6s. & d. payable to the Mayor, &c. 
for the firſt Offence, for the Second 138. 4 d. and for the Third 20s. 
: and adjudge the Offender to the Pillory. 
f And Two Juſtices of the Peace, (1 Quorum) have Authority to 
1\ Hear and Determine the Defaults of Mayors and other Head Offers, 
® and allo of Buyers and Sellers, contrary to this Act, and to (et Fines 
| at Diſcretion on Offenders, and to Burn Defeitive Weights and 
A Meaf! 2e. | 
By the 16 (or 17) Car. 1. chap. 19. There ſhall be but One Weight 
| A and Meaſure and one Tard according to the Standard of the Ex- 
| *  chequer. And whoſoever ſhall Buy or Keep any other Meigbt or 
Meaſure, whereby any Thing 1s Bought or Sold, ſhall forfeit for eve- 
| | ry ſuch Offence 5 s. being thereof Lawfully Convitted by the Oath of © | 
4 One Witneſs before a Fuſtice of Peace, or Head Officer in Cities, &c. 
. to be Levied by Diſtreſs; and in Default of Diſtreſs They may Com:- 
4 mit the Offender to Priſon till Payment. | 
. . By the 22 Car. 2. chap. 8. Water-Meaſure as to Corn or Grain, 
' Ground or Unzround, or Salt, is Declared to be within the Statute 
of the 16 Car. 1. chap. 19. And if any Sell any Grain or Salt, or 
% other Thing, that is Bought or Sold by any other Buſhel or Meaſure 
„ than what 1s agreeable to the Standard in the Exchequer, 8 
A. ca 


4 


— — —ü—ä — — 0 


4 


— 2 
- * 
— — - ——— 1 _ — — * — 
— N — — = 9 4 > 
. = * — 
— 9 


— 
83 * 
2 
— 4 — — 
_—_ 
- = 
- ET | — — 


ns ——— 


- 4 
| as 
—— 
2 


— — - L-- = = S 
1 — — 3 
0 > — 
— 
— 


— 2 — 
— — * = 
- . - E 
_— — —— — F 
— = Soo — 
- 


_ 
A”. = — — 
— —— ñ̃ä— ; -— — - 5s 
mo jo - 


— — 


CES - 
<p 
— 
7 _ ay” - = 
by — 33 dies. * — * 
— 0 - - . 
— 222 — * bs i a- 


2 
— 
$2 


_ 
* 
— 
1 ” 
MAIER” 
= = 4 . 


» 


* — A — - ——ů— 


— 
— 
— 
— — 
2 8 — 


+ 


ꝗ6mßuß— . —— —— — 
* ” _— o 


4 =. — — — —_ a WL. C- ESE Ln c, EE r 
— — AR 5. "2 * 
2 8 - —__ — — * 
= F x — x” ”4 2 


— — . =_ 
| — x 
— 2 
1 2 * 2 _ - a 


— 
— 
1 K Z— 


— 
By 


: oY _ - 2 —— * 
- 2 
- — CA - — — Pr — ht * 2 I 
0 0 e 1 _ — — — — — 
— . * 2 — 
- — — _ — - 
* — ms hee * - — yo : > - 
- SF — — - - — — 
=o —_— — - =—Y — - , og =— * 2 . * — * — — * . — 4 
— 1 bs mw — — — * * — 
——— is — — — — — — — 2 | X — — - - — * 
= - - ad mum — — — — — - — — 
— . n — — — — — — — 1 - <a - * * 


An Inſtitute of the Book III. 


Dalt. chap. 
112. p. 248, 


249. 


o Dalt. chap. 
I 12. P · 250. 


call Wincheſter Meaſure, He ſhall Forfeit for every ſuch Qhence, 


40s. to be Levied by Diſtreſs, &c. 

Mayors and all other Officers permitting the Uſe of any other 
Meaſure, or upon Comphtnint ſhall not puniſh according to that Sta- 
trite, ſhall no Convittion by Preſentment or Indiftment, at the 
Onarter-Sefſions, forfeit 5 l. | 

He that hath the Toll, or Profit of the Market where no Toll is, 
ought to ” {taps one Mea ſure of Braſs, and chain it in the Publich 
Market-Place, on Penalty of Five Pounds. 

Conſtables may Search and Examine if any nſe other Meaſures, 
&c. and Preſent the Offender at the next b e 

By the 22 & 23 Car. 2. chap. 12. They that Sell or Buy Corn or 
Salt without Meaſuring (if required) or in other Manner than by 
the 22 Car. 2. chap. S. ſhall Forfeit, beſides the Penalty of 40s. lll 
the Corn or Salt, or the Value thereof, to the Perſons Complaining. 
The Proof to lie upon the Perſon Accuſed by Oath of One Witneſs 
that He did Buy the ſame according to This or the ſaid former Af, 
or elſe to Forfeit as by the ſaid Former Act is Directed. 


See the 1 Ann. chap. 15. Concerning Water-Meaſure. 5 & 6 JV. 
& M. chap. 7. 9 & 10 V. z. chap. 6, &c. Concerning the Meaſure 
of Salt. 2 V. & M. SH. 2. chap. 14. Concerning the Meaſure of 
Wine and Other Liquors. 11 V. z. chap. 15. Concerning the Mea- 
ſure of Ale and Beer by Retailers of it. 8 Ann. chap. 18. 1 Georg. 
chap. 26. 5 Georg. chap. 25. Concerning the Aſſiſe of Bread. 7 Ed. 6. 
chap. 7. 43 Ehiz. chap. 14. Concerning the Aſſiſe of Fuel. 9 Ann. 
chap. 15. 10 Ann. chap. 6. Concerning the Aſſize of Billet, &c. For 
the Meaſure of other Things, See Dalton and Nelſon, Tit. Weights 
and Meaſures.| 

But notwithſtanding the Statute of Magna Charta, ec. There are 
n Two Kinds of Weights uſed in England, and Both warrantable by 
Cuſtom, (viz.) Troy Weight and 4verdupois. Troy Weight contains 
12 Ounces to the Pound and no more; by which are weighed Gold, 
Silver, Pearl, Precious Stones, Silks, Electuaries, Wheat and Grain, 
and all Liquors, [See the 51 H. 3. 31 Ed. 1. 12 H.7. chap. 5.] 
Averdupois. (Aver du pois, To have Weight) hath 16 Ounces to the 
Pound, and is Confirmed by the 27 Ed. 3. chap. 10. By which are 
. N all Grocery Wares, and all Commodities whereof comes a 


Refuſe, as alſo Copper, Tin, Iron, Lead, c. Fleſh, Cheeſe, Cc. 


Here Twelve Pounds over are allow'd to every Hundred. So as One 
Hundred and Twelve Pounds make a Hundred Weight, Fifty Six 
Pounds make Half a Hundred, and Twenty Eight Pounds make a 
Quarter. ® And ſo in many Places and Counties there are differ- 
ent Meaſures of Corn and Grain; and the Buſhel in One Place is lar- 
ger than in Another. I cannot well account for the Lawfulneſs of it, 
ſince Cuſtom or Preſcription is not allow'd to be good againſt a Sta- 


tute, But it is generally practis d without Reſtraint. From this and 


the Statutes before-mentioned You may infer that We have 'Three 
Different Meaſures, (viz.) One for Vine, One for Ae and Beer, 
One for Corn. In London there is a Difference betwixt Ale and Beer 
Meaſure. 

The Puniſhment for Selling by Falſe Weights and Meaſures may 
be by Fine, (5c. upon Indictment ; notwithſtanding a Puniſhment is 


appointed 
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appointed by the Statutes abovemention'd ; becauſe it is an Offence 
at Common Law. [ See of 'Fhe Clerk of the Market, Book 1. cha p. To 
And ſee Of Attions on the Caſe, Book 4. chap. 4.] 


Diſtroying the Game is an Offence againſt publick Trade, as 


it promotes Idleneſs in the Ordinary Sort of People, taking them | 


away from Their Proper Profeſſions and Callings, 


By the 1 Jac. 1. chap. 17. Fiery Perſon Convicted by TW O ç Tit- 
nefſes 1pon Oath before Ito or More Fuſtices of the Peace 10 Hage 
KilPd or Taken any Pheaſant, Partridge, Pidgecm, Duch, IHron, 
Hare or other Game, &c. ſhall be committed to Prilton without Bail, 
unleſi He immediately Pays to the Uſe of the Poor, where the Offence 
«as committed, or He was Apprehender, 20 8. for Hiccry Foul, Hare 
or Eag ſo taken and Deſtroyed, &c. [Sce the 7. Fac. 1. chop. 11.] 

Ry the 22 & 23 Car. 2. chap. 25. Lordi Mconnors, or other Roz- 
altics, not under the Degree of an Eſquire, may by Writing mundo, 
their Hands and Seals Juthorize Game-keepers to {viſe Gum, Doge 
and Engines, for taking of the Game. And ſuch Game-keepers, and 


others, may by Warrant from a Fuftice of Peace ſearch the Towſes of 


Perſons ſuſpected to keep ſuch Cums, Dogs, &c. or Engines, and 
ſeiſe them to the Uſe of the Lord of the Manor, or Deſtroy them. 
Perſons not Having an Eſtate of Inheritance, in their Own cr 
Their Wives Right, of 100 l. per annum, or for Life, or Leaſe {or 
Ninety Nine Tears of 1501. per Annum (other than the Son and 
Heir of an Eſquire at Leaſt, or Owners and Keepers of Foreſts, 
Chaſes, Parks or Warrcns, &c.) are Declared to be Perſons not Al- 
low'd to keep any Guns, Dogs, Engines, &c. 

By the 3 & 4 W. & M. chap. 10. If any Perſons ſhall unlawfully 
Courſe, Hunt, Take in Toyls, Kill, Mound or Take away Any Deer 
in any Foreſt, Chaſe Purlicn, Paddock, Wood, Park, &c. without 
the Conſent of the Owner, or be Aiding therein, and ſhall be convitt- 


ed by Confeſſion, or the Oath of One Jitneſs, before a Fuſtice of 


Peace, where the Offence ſball be committed, or the Party Apprehend- 
ed within a Twelvemonth after the Offence done, He fhall forfeit 
for every ſuch Offence 201. and for every Deer eroumded, taken or 
Kill d 3o l. to be levied by Diſtreſs, &c. and in Default thereof, the 
Offender is to be Impriſon'd for a Tear, and ſet in the Pillory for 
an Hour, &c. 

Conſtables, &c. by a Fuſtice's Warrant, may Enter and Search the 
Homſes, or other Places, of ſuſpetted Perſons ; and if any Veniſon or 
Skins of Deer, or Toyls be found, They ſhall carry the Offender before 
a Juſtice of Peace; and if he do not give a Good Account How He 
came by them, &c. He ſhall be ſubjoct to the Penalties for killing 
Deer. | 


See the 5 Georg. chap. 15. For making more effectual the 3 & 4 
H. & M. chap. 10. and For Diſcovery and Puniſhment of Deer- 
Stealers, Concerning the Writ of Certiorari to Remove Convictions 
into the Courts at Weſtminſter, &c. and the Bond for the Good Be- 
haviour ; and Concerning the Puniſhment of Keepers or other Officer 
of any Foreſt Oc. for Killing or taking away any Red or Fallow 
Deer, or being aiding thercin, without Conſent of the Owner or Per- 

for; 


—— IE 
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fon chiefly Intruſted, &c. and of Deſtroying Pales, Walls of any 
Park Cc. Seo allo the 5 Georg. chap. 28. concerning Tranſport- 
tion of Decr-Stcalers convicted upon Indictment before Juſtices of 
Gaol-Deliverv, for Entring any Park, Paddock or other Incloſed 
Ground, where Deer are uſually kept, and wilfully wounding or 
Killing any Red or Fallow Deer there, Gc. 


7 
1 
2 


By the 4 & 5 W. & M. chap. 23. Conſtables, &c. by a Juſtice of 
Pence's Il'arrant, may and are Required to Enter and Search Hhuſes 
of ſulpetted Perſons not qualified; and if Any Game hall be found 
there, The Offender ſball be carried before a Juſtice of Peace, and If 
He do not give dt Good Acconnt How he came thereby, He ſhall be 
comvitted of ſrich Offence by the ſaid Fuſtice, and forfeit for every f 
Hare, Partridge, &c. or other Game, not under 5 s. nor above 20s, 1 
the One Blotety to the Informer, the other to the Poor of the Pariſh 
«here, &c. and to be lecucd by Diftreſs and Sale of Goods ; and for 
want of Diſtreſs to be Committed to the Houſe of Chrrection for any \ 
Time not exceeding a Month, nor leſs than Ten Days, there to be x 
whip'd and kept to Labour. I 

IF Any Perſon not Qualified by Law do keep or Uſe any Bows 22 
Greyhounds, Setting Dogs, Lurchers, Ferrets, Hays, Nets, Tunnels, 3 
Lotu- Bella, Hare Piper, Snares or other Inſtruments for Diftruftion 
of the Game, and ſhall be Convicted as aforeſaid, H- ſhall be Subject 
to the Pains and Penalties aforeſaid. [See the 5 Ann, chap. 14.] 
infra. | 

e whatſoever ſhall keep any Net, Angle or other Eu- 
gine for taking Filh, other than the Makers and Sellers thereof, or * 
gh Owner or Occu pier of a River or Fiſhery. And the Owners of 
Rivers ond Fiſhertes, aud fuch as they ſhall Authorize, may ſeiſe 
aud keep to their own Uſe any juch Engine, which ſhall be uſed by 
or in the Poſſe ſion of any Perſon whatſoever, Fiſhing in any Ri- 
ger or Fiſhery «i1/:out the Conſent of the Owner or Occupier. And 
Any Perſon whatfocver, Juthorized by Warrant from a Fuſtice of 
Peace, may fearch the Houſes and other Places of Perſons prohibited 
aud ſuſpected to have in their Cuſtody any ſuch Engines. [See the 

22 Car. 2. chap. 25. For the Puniſhment for taking Fiſh in ſeveral 
Waters; and Of Common of Piſcary, Book 2. chap. 2.] 


7 Certiorari fall be allow'd to Remove any Convittion or other 
Proceedings concerning any Matter in this Act, unleſs the Party 
convitted ſhall become Bound to the Proſecutor in the Sum of 561, 
with Sureties 10 ＋7⁰ to the Proſecutor, within a Month after Con- 
wittion confirmed, full Gofts and Charges to be aſcertained upon 


Oath. ID 7 

Perſons Proſecuted for any Thing Done in purſuance of this Aft «4 
may e General Iſſue, &c. and the Defendants may Recover - 
Treble Coſts. TH C 

By the 5 Ann Seſſ. 2, chap. 14. 1F any Higler, Chapman, Carrier, * 
Tunkee per, Victualler or Alehouje-keeper Have in their Cuſtody any. ; 
Pheaſant, Partridge, Hare, Moor, Heath-Game or Greaſe, every FN 
fuch Higler, &c. (unleſs ſuch Game be ſent by ſome Perſon Vpalified . 
19 kill the Game) ſhall be carried before ſome Fuſtice where the Of- 1 


fence was Committed, and upon View or Oath ſhall forfeit for every 
z Pheaſant, 
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Pheaſant, &c. 5 J. half to the Informer, and half to the Poor of the 
Pariſh where the Offence was committed, to be levied by Diſtreſs, &c. 
and for want thereof to be committed to the Honſe of Cbrrett ion, for 
＋. {4a Months for the firft Offence, and Four Months fer every other 
Ofence. 
The Convittion is to be within Three Months after the Offence. 
No Certiorari ig to be allow'd to remove the Proceedings, unleſs the 


Offender ſhall be bound to the Proſecutor in the Sum of 50 l. with 


ſufficient Security, on Condition to pay the Proſecutor full Coſts, 
within 14 Days after Conviction confirmed, or Procedendo granted. 


Any Perſon that ſhall Defiroy, Sell or Buy any ſuch Pheaſant, 


'&c. and within Three Months make Diſcovery of any Higler, &c. (0 


as to be convitted of the Offence, The Diſcoverer ſhall be diſcharged 
of the ſaid Penalties, and have the Benefit of other Informers. 

If any Perſon not Qualified ſhall keep or nſe any Dogs or other 
Engine to Deſtroy the Game, and ſhall thereof be Convitted by a 
Juſtice of Peace, where the Offence is Committed, He ſhall forfeit 
5 1. one Half to the Informer, the other to the Poor of the Pariſh, to 
be levied by Diſtreſs, &c. and for want thereof to be ſent to the 
Houſe of CorreEtion for Three Months for the Firſt Offence, and Four 
Months for every other Offence. 

 Fuſtices and Lords of Manors within their Reſpective Liberties 
may take away any Pheaſant, &c. from Higlers or Perſons not 
Quali * and may take away Dogs, Nets, and Engines to their 
own Uſe. 

And ſuch Lords of Manors may by Writing under their Hand and 
Seal Impower Their Game-Keepers to Kill any Game: But if They 
Sell or Diſpoſe thereof without Conſent of Their Lord, and ſhall be 
Convitt, upon Complaint of ſuch Lord, upon Oath before a Fuſtice 
of Peace, They ſhall be Committed to the Houſe of Correttion for 
Three Months to be kept to Hard Labour. 

By the 9 Ann. chap. 25. The Statute of the 5 Ann. chap. 14. is 
made Perpetual. 

No Lord of a Manor ſhall appoint more than One Game-keeper 
im one Manor with Power to Ditroy the Game. His Name muſt be 
enter d with the Clerk of the Peace; if not Enter d or not Oualify'd 
by Law to kill Game, and yet fhall deftroy any Pheaſant, Partridee, 
Hare, &c. or if any other Perſon; not qualified in His own Right, 
ſhall Sell or Expoſe to Sale any Pheaſant, &c. He or They ſhall iu- 
cur ſuch Forfeitures as are inſlicted by 5 Ann. on Higlers, Carriers, 


' &c. for Buying or Selling Game; ſuch Forfeitures to be recovered as 


by that Att. 

If any Pheaſant, &c. ſhall be Found in the Poſſeſſion of any 
Perſon, not Qualified in His own Right to kill Game, The ſame ſhall 
be Adjudged an Expoſung to Sale, unleſs He was Entitled thereunto 


by ſome Perſon Quali fie 


Deſtroying ſuch Game in the Night-Ti me hath the like For- 


feitures. 


Driving and 7. aking any Water-Fowl, betwixt the 1ft of July and 
the 11t of September, 7s a Forfeiture of 5 s. for every Fowl, upon the 
Oath of One Mitneſs before a Fuſtice of Peace; one Moiety to the 
Informer, the other to the Poor of the Pariſh, to be levied by Diſtreſs, 


| &e. and for want of Diſtreſs to be committed to the Houſe of Cor- 


L11 


rect᷑ i om, 
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rection for any Time not exceeding a Month, nor leſs than 14 Days, 
there tc be whip'd and kept to hard Labour; and the Juſtice ſhall 
cauſe the Hays and Nets to be Deſtroy d in His Preſence. 

By the 3 Georg. chap. 11. No Lord of a Manor ſhall appoint any 
Perſon to be a Game-keeper with Power to kill or take any Hare, 
Pheaſant, Partridge, &c. unleſs ſuch Perſon is Oualified according 
to Law, or be truly a Servant to ſuch Lord, or be immediately en. 
ploy'd to kill the Game for the ſole Uſe of ſuch Lord : And no Lord 
ſhall Authorize any Perſon not qualified by Law, to keep any Dogs 
or any Engine to kill the Game ; upon Penalty that the Perſon not 

ualified, or not truly a Servant, or not immediately employ'd to take 
or kill the Game as aforeſaid, or acting under Pretence of a Depu- 
tation Granted to Him, when not qualified, ſhall incur ſuch For- 
feitures as are inflited by the 5 Ann. chap. 14. 9 Ann. chap. 25. 


See 11 H. 7. chap. 17. Concerning the Forfeiture of 10 /. for ta- 
king Pheaſants or Partridges with Engines, and Killing or Taking 
away Hawks. 15 H. 8. chap. 10. For Tracing Hares in the Snow. 
24 Elis. chap. 20. For Killing Pheaſants and Partridges in the 
Night; and the Forfeiture of 40 J. for Hunting with Spaniels in 


Standing Corn, 
8. Concerning the Deſtruction of Corn, Wood, &c. 


By the 43 Eliz. chap. 7. F any ſhall be convicted by his own 
Confeſſion, or one Witneſs upon Oath, before one Fuſtice of Peace, t0 
have cut or taken away any Grain Growing, or Frint-trees ; Robb d 
any Orchard or Garden, broken any Hedges, Pales or other Fences, 
[See 5 Georg. chap. 15.] cut or 8 any Woods Standing, &c. or 
been accefſary thereunto, He ſhall pay the Damages, or be committed 
to the Conſtable to be whip'd. | See 22 & 23 Car. 2. chap. 7. Con- 
cerning the Deſtruction of Plantation of Gio wg 1 fr b 

By the 1 Georg. chap. 48. If any Perſon ſhall Deſtroy or Spot 
an Y Timber-T; rees, Fruit- Trees or other Trees, The Perſons Dama- 
ged ſhall receive Satisfattion from the Inhabitants of the Pariſh, to 
be levied as by the 13 Ed. 1. for Hedges and Ditches overthrown. 
And any Tuo Fuſtices on Complaint ſhall commit the Qffender to the 
Houſe of Correction, &c. [See 6 Georg. chap. 16. To Explain and 
Amend the former Act.] X 


[See Of Common of Paſture, Book 2. chap. 2. and of Arſon, 


Book 3. chap. 1.] 
Theſe are the Chief Offences againſt Publick Trade. 


Or Offene: 4. There are Offences againſt the Health and Eaſe of the King's 
againſt the People; which are Nzſarnces, (from Nuire, To Hurt) of Several 
Healrh and Sorts and Kinds. | . 
2 AP Nuſance, Particularly fo call'd, is where One encroaches on 
the King's Land, or the High-ways, or Common Rivers, or Com- 


ple. : 
e 2 Inſt. 272. mon Streets of a City, Cc. Endeavouring to make that Private 


3 which ought to be Publick. [See Of Purpreſture under Tit. Di Hei 


82, 137, Sr. 
ſiu, Abatement and Intruſion, Book 2. chap. 4.] But Theſe are alſo 


accounted Nuſances, (iz.) When One erecteth a Wall, Gc. or doth 
any 'Thing upon his own Ground, to the Unlawful Hurt or Annoy- 


ancc. 


c cc 
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ance of His Neighbour; or maketh Annoyances upon Common 
Ways, By Logs, Blocks, Hedges, Gates, Dunghils, Pales, Ditches. 
Carrion, Oc. by Stopping or Turning Waters out of their Right 
Courſe, Straitning the Paſſages, c. and ſometimes a Nuſance may wb 
be committed by neglecting to do a Thing which me Common 4 
Good Requires, or by Suffering or not Suffering. if 
Nuſances are either 4 Publict, Common or Private. Publick 42 18, gt. ” 
againſt the whole Kingdom; Common againſt all that paſs that 1 
way; Private, againſt a particular Perſon as to His Houſe, Mill, 'I ; 
ec. But Nuſances are uſually Dziz:ded into Common or Private Nu- i 
ſances only. Common, ſuch are Annoyances in High-ways, Bridges 
and Publick Rivers; Diſorderly Ale-houſes, Bawdy Houſcs, Gaming 
Houſes, Stages for Rope-Dancers, Mountebanks, &c. Brewing Hou- 
ſes and Melting Houſes for Candles erected in inconvenient Places, 
Cottages and Inmates. [See the Statrtes, infra. Common | 
Scolds, Eaves-droppers, &c. Private, ſuch are Nuſances by Stop- 3 tus 23! 1 
1 . 7 4. 5 Int. 1. 
ping up the Light of another's Houſe, Building a Houſe ſo near to 9 Rep. 34. 9 
Mine, that the Rain which falleth from that Houſe, falleth upon 2 : 5 1 
Mine. This may be juſtified by Cuſtom in Zon407 by Buildings on 3 1 
the Old Foundation to any Height. Every Man muſt have Light Panv. Abr. 1 
and an Wholeſome Air. Therefore If a Lime-kiln is built ſo near ““ 41 
to me that the Smoke thereof is Offenſive to me; or if a Hogſty, (5c. 1 | 
is built ſo near to me that the Smell is ungrateful or Infectious ; It | 
is a Nuſance, and an Action lieth. | | 
There muſt be an f Judittmeut at the Suit of the King for all f; Rep. 73. 1 

| 


443 


Common and Public Nuſances, Incroachments, Purpreſtures, and! _ 50. 4. i 
all Annoyances upon Highways, tho' It is but a Common Foot- gas m_ A 
way; and the Party may be Fined and Impriſon'd. For here no © Vent. 208. 

One ſhall Have an Action of the Caſe; for the Law avoideth Multi- 
plicity of Suits; becauſe if one might have an Action, all Men 
might have the like. Therefore the Indictment muſt be 4d Com 
mune Nocumentum Ommnium Ligeornm Domini Regis, not to the 
Damage of Private Perſons, or to Inhabitants of ſuch a Town, &. | 
Upon which Account, If a Private Way is ſtraitned, There can be | ; 


no Common Nuſance. * A New Dove-houſe erected cannot be a * 2 Cro. 382, 9 


Common Nuſance, or be indicted as ſuch, | But fee the 18 Ed. 2. the 8 | | 
Statute For View of Frank-Pledge ] tho perhaps the Owner may be e ; 1 
liable to an Action of the Caſe at the Suit of the Lord of the Ma- 5 Rep. 104 1 
nor {or Erecting ſuch a Houſe without His licence to the Prejudice * . 545: 1 
of his Dove-houſe. For Common Nuſances * The Law hath pro- 1 Iaſt. 56.4. 4 | 


vided an apt Remedy in the Turn or Leet. But if one has a parti- 5 Rep. 72+ 

cular Damage, as if he and his Horſe fall into a Ditch that is 

made Overthwart the way, &*c. he may have an Action of the Caſe 

for his particular Damage upon a Common Nuſance. * An Indict- 5Rep. 101. 
ment will not lie for a Private Nuſance; but one may bring his; TOP 37 

Action for it to Recover Damages, and to have Judgment that the 2 Roll. Abr. 
Nuſance ſhould be Removed. But both in Publick and Private Nu— 137 84, 144, 
ſances One may juſtify the Removing of Them himſelf. See of Flack, 188, 

Remedies without Suit, Book 4. chap. 3. and of Actious on the Caſe, 


Book 4. chap, 4.] 
| L-11 3 A Com- 


—— 


* * * 
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' Iofinitum in jure Reprobatur. 2 Inſt. 340, 597. 4 Inſt. 115, ) Rep. 45. 
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A Common Scold (Communis Rixatrix) is a Common Nuſance 
and is puniſhable by being put into a Ducking-Stool. . 
There are ſome Nuſances puniſhed by SHtatite,; as Nuſances in 
High-ways, by Diſorderly Alchonſes, Cottages, Fireworks, Umezn:- 
rantable Uncertakers by Publick Subſcriptions, &c. 
1. Of High-ways. 
Sce the Htatines concerning Highways, Book 1. chap. 7. Tit. Sur- 
veyors of Highways. | 
"vc 2, Nuſances Relating to Y Inns and Alehouſes, are where the 
146. Owner uſually and knowingly Harbours Thieves, Idle Rogues and 
Dalt. ch. 7. Vagabonds, or where the Owner ſuffers frequent Diſorders in His 
. 35. 4% Houſe, or where One ſets up a New Inn or an Alchouſe where there 
is no Occaſion for one, or in an Improper or Blind Place in a 'Town, 
or remote from any Town. At the Common Law the Owner of 
ſuch a Houſe may be Indicted and Fined. 
It is not fit that Bailiffs or Serjeants ſhould be allow'd to keep 
ſuch Houſes. [See the 22 & 23 Car. 2. _ 20 (.9.] | | 
* 8 Rep. 32 he True Uſe of Inns and Alehouſes 2 is for Lodging and Relief 
Avg of Travellers. [See 1 Fac. 1. chap. 9.] Therefore if an Innkeeper 
p. zo. or Alehouſc-keeper Refuſes te Lodge a Traveller, or to find Him 
Victuals for His Money, He may be Indicted, or the Party may have 
an Action of the Caſe againſt Him. 
H. P. C. 2 At Common Law it was lawful for any Perſon to erect an Inn 
140. without Licenſe, 'To Reccive Travellers. But as Alehouſes multi- 
vH. p. C. plied and were too often uſed to Diſorderly Purpoſes, b So ſeveral 
147, 148. Statutes were made for the Regulation or Suppreſſion of them; 
149, 15% which Statutes Generally concern the Grant of Licences to them, 
r * the Puniſhment of Diſorders in Them, or the Duty of Officers in 
putting thoſe Statutes in Execution againſt them. Innkeepers are 
equally Concern'd in thoſe Statutes with Alchouſe-keepers, except as 
to the Licence. For an Innkeeper is not Required to have a Li- 
© 2Roll.Abr cence; (.) © the keeping of an Inn being no Franchiſe, but a 
84. lawtul Trade. But for Diſorders in the Houſe an Inn may be ſup- 
ran preſſed as well as a Common Alehouſe. 
1 Concerning Innkeepers, See 21 Fac. 1. chap. 21. and for Licen- 
ſing of Alehouſes, See the 5 & 6 Ed. 6. chap. 25. 3 Car. 1. chap. z. 
For Puniſhment of Diſorder in Inns and Alehouſes, See 1 Fac. 1. 
chap. 9. 4 Fac. 1. chap. 5. 7 Fac 1. chap. 10. 21 Fac. 1. chap. 7. 
1 Car. 1. chap. 3. 
* 2 Inſt. 74% 3, d Cottages are eſteemed to be Neſts for idle Perſons, Thieves, 
Stealers of Wood, (5c. and prejudicial to the Education of Youth. 
Therefore, 


By the 31 Eliz. chap. 7. No one muſt Build or Convert a Build- 
ing to a Cottage for Habitation, unleſs He lay to it Four Acres of 
Freehold Land of Inheritance to be Occupied with it ; in pain to for- 
feit 10 l. to the King for every Erettion or Converſion, and 40 s. 4 
Month ſo long as He continues the ſame. 

And no Owner or Occupier of Any Cottage ſhall ſuffer Any In- 
mates, or ore Families than One, to Inhabit therein, in pain to 


forfeit to the Lord of the Leet 105. a Month. 


2 Hence 


Ch: J. Laws of England. 


—— 


Hence we may obſcrve that a Cottage (Sax. Cote) is a little Houſe 
for Habitation, without any Land belonging to it. 


This Statute does not extend to © Howſes that are Copyhold. « \ Pag. 59. 


But Four Acres of Gro77d holden by Copy or for Life or Lives 
or for any Number of Years, will not be ſufficievt to make it 


1 Inſt. 737, 
A 738. 


Lawful Cottage. And the Four Acres in Fec-ſimple or Fee-tail * Roll Abs. 


muſt lie near the Cottage, and be Occupied therewith, fo long as the Td 
Cottage ſhall be inhabited. 

Neither does this Statute extend to Cottages in Cities, Boroughs, 
or Market-Towns, or to thoſe provided for Labourers in Mines, 
Quarries, or for Sea-faring Men, or for a Keeper or Warrener, ſo 
iong as They Dwell therein; or for a Shepherd or Herdſman, or 
to Cottages hcretofore made for Poor and Impotent Perſons, nor 
to Cottages to be Erected by Order of the Juſtices of Aſſiſe, or of 
the Peace, for Poor and Impotent People; who may alſo Place In- 
mates or more Families than one in a Cottage. [See the 43 Elis. 
chap. 2. 

That Branch of the Statute concerning Trmates, extendeth to 
Cottages only, and to Cottages having four Acres of Ground, or 
more, laid to Them, as well as to Others having no Groz7d at 
all; as alſo to Inmates in Cottages in any City, Borough or Mar- 
ket Town. For Crowding in One Houſe may be very Dangerous in 
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Time of Infection. f Cottages cannot by this Statute be pulled down; 12 Ink. 740. 


yet the Execution of the Penalty will work the deſired Effect. [See 
Kitchin 92. who arc to be accounted Inmates. x 

New erected Cottages within the Memory of Man, tho' they have 
four Acres of Ground laid to Them, ought not to Common in the 
Waſtes of the Lord. 

[See for the further Expoſition of this Statute of the 31 Elig. 


chap. 7. the 2 Inſt. 736, &c.] 
4. Of Fireworks. 


By the 9 & 10 W. 3. chap. 7. To Make or Sell any Fire-Works, 
as Squibs, &c. or To permit Any Fire-Works to be caſt out of a 
Houſe into Any publick Street, &c. or to Throw, or to be Aſſiſting 
au 4 browing, Any Fire-Works in or into any Street, is a Common 
Nulance. | 


5. Of Unwarrantable Undertakers by Publick Subſcriptions, &c. 


By the 6 Georg. chap. 18. (commonly call'd the Bubble-A&) 
All unwarrantable Undertakings by Publick Subſcriptions, Receipts, 


Aſſignments, Transfers, &c. are Deemed Publick Nuſances. | Sec 
Of Premunre, ſupra] 


This is a Summary of Our Criminal Laws or Pleas of the 
Crown, and an Account of the Pumi ſbment for Offences, whether 
Capttal or not Capital. It would be Endleſs to mention every 
{mall Offence that is puniſhable by a Juſtice of Peace, (5c. I proceed 
therefore to the Fourth and Laſt Object of Our Laws. | 


The End of the Third Book. 
| BOOK 


— 


An Inſtitute of the Book IV. 


OftheCourts 


of Juſtice, 


BOO K IV. 


Of the Courts of Juſtice or Juri ſdiction 
of Courts. 


8 HAT. 1 


Of a Court, and of the ſeveral Kinds of Courts, which 
are of the Largeſt Extent, (vi&.) The Parliament, 
The Privy Council, The Court of the Lord High 
Steward, The Chancery, The King's Bench, The Com- 
mon Pleas, The Exchequer, The Court of the Conſta- 
ble and Marſhal, The Admiralty, The Court By Com- 
miſſion By V ertue of the 28 H. 8. The Aſſiſes, The 

uarter-Seſſions, The Sheriff's Turn, The County- 
Courts, Hundred-Courts, Courts-Leet, Courts-Baron, 
Antient Demeſne Courts, The Courts of Coroners, 
The Courts of Clerks 5 the Markets, Pie-powder 
Courts, Ot the Courts of the Commiſſioners of Sewers 
Commiſſioners of Bankrupts, Commiſſioners for Exami- 


nation of Witneſſes, Foreſt-Courts, The Eccleſiaſtical 
Courts, or Courts Chriſtian. | 


for the Relief of the Perſons that are injured, for the Se- 
curity of their Eſtates, and for the Puniſhment of Crimes 
and Offences Committed by Them. I purpoſe to treat of 
theſe Courts in the five following Chapters. The Firſt whereof 
ſhall deſcribe what is a Court, and the ſeveral Kinds of Our Courts 
which are of the Largeſt Extent, that have Power throughout EAN R- 
land, and are not confin'd to one particular County or Precinct. 
The Second ſhall ſet forth the Courts that are Particular, Limited 
or Exempt Juriſdictions. 'The Third ſhall ſhew what Remedies 
there may be without Suit in Court. The Fourth ſhall Deſcribe in 
General the Proceedings in Civil Cauſes; and the Fifth the Pro- 


TFT HE Fourth Obje of our Laws are the Courts of Juſtice, 


ceedings in Cauſes Criminal. 
2 | The 
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Laws of England. 


4 


. The King may create a Court of Law, and 4ppoint Judges 
in it. 

A Court (Curia, d Curd) is a Place where Power is Tudicially Ad- 
miniſtred. Juriſdiction is the Right by which that Power is admini— 
ſtred. h To uſurp a Juriſdiction, and by Colour thereof to Impriſon 
Another, is puniſhable. [See Magna Charta, chap. 29.] All the 
Courts of Judicature are call'd the King's Courts, as all our Laws 
are call'd the King's Laws. And theſe Courts are cither of Record 
or Not of Record. | 

A Court of i Record is 'That which hath Power to Hold Plea ac- 
cording to the Courſe of the Common Law, of Real, Perſonal and 
Mixt Actions, where the Debt or Damage may be 40s. or Above, 
and where it may hold Plea of Treſpaſſes Vi & Armis; and whoſe 
Acts and Memorials of the Proceedings in the Courts are in Parch- 
ment. The Rolls, being the Memorials of the Judges, are of fuch 
Uncontroulable Credit, 'That "They admit of no Proof to the Con- 
trary, inſomuch that they are to be tried only by themſelves. f For 
otherwiſe there would be no End of Controverſies. But yet during 


the Term, wherein any Judicial Act is Done, The Roll is alterable 


in that Term, as the Judges ſhall Direct. When the Term is paſt, 
then the Record admitteth no Alteration or Proof that it is falfe in 
any Inſtance. 'To a Grant by Letters Patents under the Great Seal 
You cannot plead that there is No ſuch Record, but, as it is a Con- 
veyance,. One may Deny the Operation of it, or ſay that there 15 


7 


. 


5 6 Rep. 1. 


1 Inſt, 58. u. 
4 Inſt. Pref. 


2 10 Rep. 74. 


i IInſt. 260. 2. 
117. 5. 

2 Inſt. 311. 
3 Inft. 71. 

3 Rep. Pref. 
4 Rep. 52. 
2 Roll. Abr. 
5 4. 


no ſuch Grant, or that the King had nothing in the Thing Granted, 


c. If the Judges do err, a iit o Hrror lieth only from a Court 
of Record. Theſe Courts of Record are created by Parliament, 
Letters Patents, or Preſcription. „ 

A Court k Not of Record is either where it cannot hold Plea of 
Debt or 'Freſpaſs, if the Debt or Damages amount to 40 s. or of 
Treſpaſſes Vi & Aris; or where the Proceedings are not according 
to the Courſe of the Common Law, and where the Acts of Court 
are not Enroll'd in Parchment ; as in the County-Court, Hundred- 
Court, Court-Baron, Eccleſiaſtical Court. Here the Proceedings 


may be Denied and Tried by a Jury; and upon the Judgments of 


ſuch Courts a Writ of Error lieth not, but a Writ of Falſe 7uds- 
ment or an Appeal. 

Note, 'That a Court that is not of Record cannot impoſe a ! Fine 
or Impriſon. 

Some Courts may Fine but not Impriſon; as the Leet. Some 
may Impriſon, but not Fine; as the Conſtables at the Petit-Seſſions, 
for an Affray made in Diſturbance of the Court. Some Courts can- 
not Fine or Impriſon, but Amerce; as the County-Court, Hundred- 
Court, Court Baron, Gc. Some Courts cannot Fine, Impriſon or 
Amerce; as the Eccleſiaſtical Courts. But the Courts of Record at 
Ileftminſter, &c. may Fine, Impriſon and Amerce, as the Caſe re- 
quires. [See Of the 4dmiralty-Court, poſt.] F 

m Somèe 


i Nemo Poteſt Contra Recordum Verificare per Patriam. 2 Inſt. 380. 
Recoraa ſunt Veritatis & Vetuſtatis Veſtigia. 1 Inſt. 118. a. 
Expedit Reipublice ut {it Finis Litium. 1 Inſt, 303. b. 6 Rep, 45. 


IInſt. 11 5.b. 
118. a. 260. a. 
2 Inſt. 311, 
312. 


|S Rep. 38. 
43 


2 
11 Rep. 43. 
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448 An Inſtitute of the Book IV. 


"4 Inf Pref. m Some Juriſdictions are Fecleſiaſtical, ſome Temporal. Of theſe 
ſonic be Primitive or without Commiſſion, ſome D rivative and De- 
legated by Commiſſion; Some to Enquire, Hear and Determine, 
ſome to Enquire only; and ſome are Guided by One Law, and ſome 
by Another. | 

In every Court there muſt be a Judge, Plaintiff and Defen- 

5 ut. Serjeants, Counſellors, Regiſters, Attorneys, &c. may be Aſ- 
Utants. 

A Judge is a Perſon appointed by Publick Authority with Juriſ⸗ 

" rTnſt. 56.b. diction. 2 To Him it belongs eſpecially to Judge what is a Reaſor- 


— 1 


4 . ble Time, Cuſtom, Fine, (5c. and not to a Jury. “ He cannot be 
2 Roll Abr. Excepted againſt or Challenged, or Regularly have an Action 
5% © apr brought againſt Him for what He doth as Judge. [But See the 
170. 31 Car. 2. chap. 2.4. 12. or the Habeas Corpus Act.] But He ought 


*1Inſt.294.a. not to be Judge in His own Cauſe, except in Caſe of Neceſſity, He 
14, is to be of Counſel with P Priſoners. And in all Cafes the King 


4 a judge by His Judges [See 20 Fd. 2. chap. 1. 18 Ed. 3. Stat. 3. 


1 


2 Roll. Abr. Ihe Plaintiff (Ouerens, Actor, ) is He that calls the Defendant 


i 178. to Trial. In ſome Criminal Cauſes He is call'd the former. The 
— 1 ut = . . . 
186, 187. Deſcendant (Defendens, Reus,) is He againſt whom the Action or 


4 Inſt. 70,71- Information is Brought. 

" Inſt. 214, AA Serjeant at Law, (Serviens ad Legem) Sergeant Counter or a 
422,563, 564 Sergeant of the Coif, is the Higheſt Degree taken in the Law, as 
400 565, that of a Doctor in the Civil or Canon Law. He is the Chief Ad- 
3 Cro. 34.. vocate or Patron of Cauſes, and is ſuppoſed to be the moſt Experi- 


ker. 129. enc'd in the Law and Practice of the Courts. One Court, (9iz.) The 
Common Pleas, is ſet apart for Sergeants only to plead ; yet they may 


alſo plead in other Courts. Theſe are made by the King's Writ di- 
rected unto Them, commanding Them upon Great Penalty to take 


upon Them that Degree by a certain Day. But if One Refuſes, He 


cannot be Find more than once. They ſhall be impleaded only in 
the Common Pleas, as ſome ſay ; but Others inſiſt that they may be 
ſued in any Court of Meſtmiuſter, and that if They are ſued in any 
other Court, They may plead their Privilege to be ſued only there. 
[See Their Oath, 2 Iuſt. 214.] Of theſe One, or More, are eſpecial- 
iy call'd the King's Sergeants, to plead for Him in all Cauſes, eſpe- 
cially upon Indictments for Treaſon, &c. [See Their Oath Tbid. and 
IWeſt. 1. _ ; 9. and for the Expoſition of that Statute, 2 Iaſt. 213, 
214, 215, Cc. 

* 2 Inft, 213, a A Barriſter (heretofore call'd an Apprentice of the Law) is a 

214,563,564. Counſellor Learned in the Law (OGumſel being taken for Advice and 
Direction in Law) admitted to plead without the Bar, and there to 
take upon Him the Protection and Defence of His Client. He is ad- 


mitted to this Degree without Oath. [See Weſt. 1. chap. 28.] It has 


been queſtion d, Whether an Action of Debt doth lie for a Counſellor 


for His Fees againſt the Party that Retaind Him. For His F ” is 
9 


— 


2 


m Derivativa Poteſtas eſt Ejuſdem Furiſdictionis Cum Primitiva. 2 Inſt. 71. 
Noy's Max. 4. -Finch 11. Gf 

In Preſentia Majoris ceſſat Poteſtas Minoris. 2 Inſt. 26, 166. 4 Inſt. 7. 9 Rep.1 18. 

„ Aliquis non Poteſt Efſe Fudex & Pars. 1, Inſt. 141. a. 

Aliquis non Poteſt 5 Fudex in Propria Cauſa, Ibid. 2 Inſt. 103. 8 Rep. 118. 

* Actori incumbit Onus Probandi. 4 Rep. 71. — 
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Honorarium quiddam, not mercenarium, as that of an Attorney or 
Sollicitor. Certainly; If it is upon a Special Retainer, The Actioh 
will lie. A Barriſter who conſtantly attends the King Bench, Ge. 
ought to have the Privilege of being ſued in all Tranſitory Actions 
in Middleſex. | | 

A Regiſter is he that takes the Minutes and Acts of the Court, 
and Enters all the Proceedings. He goes under ſeveral Names in 
Courts, as ' Preignotary, Proto-Notary, Clerk, Steward; &c. t Any Term, of 
Error that Appeareth to the Court to be the Clerk's Miſpriſion or the Lav, ». 
Miſtake, may be amended at any Time. [See the 14 Ed. 3. Pichl 


chap. 6. hap 6. chap. 3. 8 H. 6. chap. 12. 17 Eliz. chap. 7. 5 Georg. "i nk 
chap: 13. | 12751 
| An u Attorney at Law is he that at the Requeſt of Another ſtands « 17. 51. b. 
in his Stead or Turm to manage his Cauſe for him, His Warrant 2 In. 215. 
(or Proxy) implies it. His Duty is to Follow the Advice of the Ser- 1 
geants and Barriſters that are Retained in the ſame Cauſe, and to torney. 
carry on the Practical Part of it. * An Attorney is either General Terms of 
or Special. A General Attorney is He that is Appointed by a General de Lav, s. 
Authority to manage all Affairs or Suits; as the Attorney General of , 2 
the King; who is uſually One of the moſt learned of the Barriſters. 1 Vent. 1. 
He and the Sollicitor General are made By Letters Patents Caim diu 

fe bene Geſfſerint. A Special Attorney is He that is imployed in one 

or more Cauſes. There are alfo at ſeveral Courts Attorneys at 

Large, and Attorneys Special belonging to one Court only. J By „F. N. B. 25. 
the Common Law no one could appear by Attorney without the Terms ofthe 
King's Writ or Letters Patents; but was forc'd to follow his Suit in — 75 
Perſon; by Reaſon whereof There were but Few Cauſes in our 2 Inft. 249. 
Courts. But ſince ſeveral Statutes have provided That it ſhall be 

Lawfal to appoint an Attorney without any ſuch Authority to Ena- 

ble him. One cannot make an Attorney 2 irrevocably ; for ſuch an * 8 Rep. 82. 


Authority is of its own Nature Revocable. 


. [See Of Infant and Ideot, Book 1. chap. 1. Of a Private Attorney, 
Tit. Feoffments, Book 2: chap. 3.J ]]] $ 

See Meſt. 1. _ 29; For Deceitful Practice. 4 H. 4. chap. 18. 
33 H. 6. chap. 7. For Reſtraining 'The Number of Attorneys. And 
the 18 H. 6. chap. 9. 32 H. S. chap: 30. 18 Eliz. chap. 14. 4 & 5 
Ann. chap. 16. Of Filing Warrants of Attorney. 


2 An Attorney may be compelled to act as one's Attorney. ( On.) 2 11nft.295.a. 


By the 3 Jac. 1. chap. 7. An Attorney, Sollicitor, or Servant to 
any, ſhall not be allow'd any Fees laid out for. Council or otherwiſe, 
unleſs He hath Tickets thereof ſigned by the Hand of them that Re- 
ceive ſuch Fees: % 55 
He ſhall alſo Give unto his Client true Bills of all Charges of 
Suit under His own Hand, before he can charge his Client with the 
Payment thereof. . _. 7 Fg | 

f he Delays. His Client's Cauſe for Gain, or Demands By his 
Bill more than His Due Fees and Disbursſments, The Client ſhall 
Recover againſt him His Cofts and Treble Damages ; and he himſelf 
ſhall be for Ever after Diſabled from being an Attorney or Sollicitor. 

An Attorney ſhall not Admit any other to Follow a Suit in his 
Name, in pain that each of them ſhall forfeit 20 l. to be Divided be- 
teviæt the King and the Party Grieved, | . 
| Mmm See 
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1 Roll. Abr. 
17. 


© 2 Cro. 520. 
1 Roll. Abr. 


15. | 
2 Roll. Abr. 
$93, 594. 


4 1 Ventr. 


299. 
Hob. 177. 


An Inftitute of the Book IV 


See the 7 & 8 V. 3. chap. 24. An Act requiring Practiſers of the 
Law to take the Oaths, and to ſubſcribe the Declaration therein 
mention'd, under tbe Penalty and Forfeiture, as in the' Statute of 
Dr emumnire made the 16 Rich. 2. —_ 5. 

b An Attorney may be a Sollicitor for his Client in other Courts 
as well as in the Court where he is Attorney ; and a Promiſe to pay 
Him for it is Lawful : But in this Caſe he cannot ſue for His Fees 
without a ſpecial Promiſe; as He may upon a General Retainer in 
the Court, where he is an Allow'd Attorney. Alſo a © Sollicitor of 
Inferior Rank, who ſollicits Cauſes for his Clients, may take Re- 
compence, and take a Promiſe to be Repaid what he ſhall lay out. 
But if He Retains an Attorney to proſecute a Suit for his Client in 
the Court where he is allowed, who takes the Fees of him, In this 
Caſe Action of Debt lies againſt the Sollicitor for his Fees, and Ex- 
pences Disburſcd in the Suit; For the Contract was made betwixt the 
Attorney and Sollicitor, not in the Name of his Client. 

An Attorney hath a 4 Privilege to ſue and to be ſued only in the 
Court at efiminſter, where he. Practiſes. But he ſhall not have 
this Privilege in an Action brought againſt himſelf and his Wife, or 
when he is ſued Joyntly with others. If an Attorney is Executor 
or Adminiſtrator, He ſhall not be Allow'd his Privilege. He will 
not be forc'd to put in Special Bail; for tho he is an Attorney at 
large, He hath the ſame Privilege with the Clerks of the Court; and 
is ſuppoſcd to appear de die in diem. When He is Plaintiff, He 
may inſiſt upon Special Bail in All Caſes. [See the 7 & 8 JF. z. chap. 
24. An Act requiring Practiſers of the Law to take the Oaths, &c. 
upon Pain of a Pramunire.| 

There are Inferior Officers likewiſe Attendant upon every Court. 
In the Higher Courts at VHeſtmimſter the Sheriff of Every County is 
ſuppoſcd to Be preſent to Execute the King's Writs; and the Ordinary 
1 25 Officer for Matters Spiritual; as to Certify Excommunica- 
tion, (FC. | 


The Courts of Juſtice are open Foxr Times in every Year, call'd 


Term Jie; during which Time the Cauſes are Diſpatch'd. One is 
call'd Hillary Term, and begins the 23d of January, and Endeth the 
12th of February following; This Hath Four Returns. The Second 
is Eafter Term, which begins the Wedneſday Fortnight, or Seven- 
teen Days after Eaſter Day, and Ends the Monday next after 4/cen- 


ion-Day, and hath Five Returns, The Third is Trinity Term, Be- 


« © tInſt.135.6, 
2 Inſt, 264, 
'. 26% 


ginning the Friday next after Trinity Sunday, Ending the JVedrneſ- 
day Fortnight after, and Hath Four Returns. [See the 32 JI. 8. 
chap. 21.) The Fourth is Michaelazas Term, which begins on the 
23d of Ottober, and Ends the 28th of November, and hath Six Re- 
turns. [See the 16 Car. 1. chap. 6.] | 
But Note, That if either the Return-Day, or Firſt or Laſt Day of 
the Term falls upon the Lord's Day, Then the Day following is ta- 
ken inſtead of it. | 
© In All Theſe Terms There are Dies non Furidici (viz.) The 
Lord's Day throughout the whole Year; In Eaſter Term, Aſcen- 
ſion-Day; In Trinity Term, St. Fohn Baptiſt, when it falls in that 
Term; In Michaelmas Term, All Saints and All Souls Day; In Hil- 
lary Term the Day of the Purification of the Virgin Mary. 
The Reſt of tae Year is calld the Yacations. 
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But the High Court of Parliament, 'The Privy Council, the Court 
of Lord High Steward, and ſeveral Inferior Courts, do not Obſerve 
theſe Terms. Neither is the High Court of Chancery contined to 
Them. But the Courts of the King's Bench, Common Pleas, and 


Exchequer (the Higheſt Courts at Common Law) are confined to 


Them. 

The Eforr-Day (from Efſoine or Exonnie, Excuſe) is Regularly 
the Firſt Day of the Term, but the Fourth Day after is allow'd of 
Favour ; tho' every 'Term is to be accounted but as One Day to ma- 
ny Purpoſes ; and therefore a Plea or Judgment on the Laſt Day of 
the Ferm is as Effectual as on the Firſt Day of Term. 

Hillary and Trinity Terms are Tſuable Terms; becauſe in "Thoſe 
Terms the [ſes (or Facts to be tried) are joyn'd, and the Records 
made up, That they may be tried at the 4/jiſes ; which reſpectively 
follow each of these Terms. . 

Now there are ſeveral Courts, and ſeveral Sorts of them, whoſe 
Juriſdiction extends or is diſperſed throughout the Kingdom, (c.) 
The Parliament, The Privy Conncil, The Court of the Lord High 
Steward, The Courts of Chancery, King's Bench, Common Pleas, 
Exchequer, Of the Conſtable and Marſhal, The Admiralty, The 
Court by Commiſſion by vertue of the 28 H. 8. The Aſſiſes, Tho 
Onarter-Sefſions, The Sheriff's Turn, The Connty-Courts, Hundred- 
Courts, Courts-Leet, Courts-Baron, Antient Demeſne Courts, The 
Courts of the Coroners, Clerks of the Markets, Pie-Powder Conrts, 
The Court of Commiſſioners of Sewers, Bankrupts, and for Exa- 


mination of Witneſſes, The Foreſt-Conrts, The Eccleſiaſtical Courts 


or Courts Chriſtian. 
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I. 'The f Parliament (from Parler la ment, To ſpeak the Mind Of the Par- 
ſincerely) is the Higheſt, moſt Honourable and moſt Abſolute Court N N 
of Juſtice, Conſiſting of the King and the Three Eſtates. [See 1 E- 110. a. © 
liz. chap. 3. 8 liz. chap. 1, Gc.] The Lords Spiritual (Two 4. If, 1, a. 


Archbiſhops and Twenty Four Biſhops, who are call d by Writ, and . 


8 * 
= — — 


ſet there by Succeſſion in reſpect of their Baronics parcel of their Bi- oh 
ſhopricks) are the Firſt Eſtate. The Lords Temporal (Dukes, Mar- 
quiſſes, Earls, Viſcounts and Barons, who fit in Parliament in reſpect 
of their Deſcent or Creation) are the Second Eſtate. Every one of 
which being of full Age ought to have a Writ of Summons, The 
Commons are the Third Eſtate, whereof there are Knights of Shires, 
Citizens of Cities, and Burgeſſes of Boroughs. Theſe are Elected to 
this Office by the People, and Repreſent All the Commons of Eus- 


land; every Member, tho' choſe for one particular Place, ſerving for 


the whole Kingdom. They are call'd to Parliament by Force of the 
King's Writ of Summons out of Chancery, at leaſt Forty Days before 
the Parliament begins. | | 

The chief Statutes concerning the Election of Knights and Bur- 
zefes to Parliament are as follow. 


By the 23 H. 6. chap. 15. The Sheriff after the Receipt of the 
IWrit ſhall Deliver a Precept under His Seal to Every Mayor and 
Bailiff, of Cities and Boroughs, or to the Bailiff or Bailiffs, where 
no Mayor is, commanding Them to chooſe Members to come to Par- 
M m m 2 liament ; 
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liament ; and ſuch Head Officers ſhall Return {uch Precept to the 
Sheriff by Indenture betwixt T hem of ſuch Fleet ion, and the Sheriff 
ſhall ane a Return of every ſuch it, and of the Return mags by 
ſuch Ile Officers. Head Officer making a Falſe Net (hall For- 
feit 40 l. o the Perſon choſen that is not Return d. The Sheriff 1:0t 
making duc Return ſhall forfeit 1001. as by the 8 H. 6. chap, 7. co. 
cerning the Election of Knights of the Shires. | See the 8 H. 6. chap.7, 
7 O 8 V. z. chap. 25. infra. | 

By the 5 & 6 W. & M. chap. 20. No Officer of the Exciſe, or other 
Perſon concern d therein, ſhall make any Intereſt, or Diſſwade any 
from Giving a Vote, for Members of Parliament, under the Penal- 
ty of 100 l. one Motety to the Informer, the other to the Poor of the 
Pariſh where ſuch Offence ſhall be committed, and upon Conviftion 
on any ſuch Suit, He is to be incapable of ever Exerciſing any Of- 
fice o Truſt under the King. 


See 9 Arn. chap. 10, Where Officers belonging to the Poſt-Offce 
are reſtrain'd under the ſame Penalties. 9 Hum. chap. 11. Where Of 
ficers concerned in the Duties upon Leather are Reſtrain'd. 10 417. 
chap. 19. Where Officers and other Perſons concerned in the Duties u 
on Sope, Paper, Striped Linens imported, Hackney Chairs, Cards 
and Dice, &c. are likewiſe prohibited, &5c.] a 


By the 7 W. 3. chap. 4. No Perſon hereafter to be Elected to ſerve 
in any Connty, &c. after the Teſte of the fit of Sutimons to Par- 
liament, or ordering of the Mrit of Election, or after any Place be- 


comes Vacant, fhall Directly or Indircely before His Elettion, Give, 


Preſent or Allow to any Perſon, having a Vote, any Money, Em 
tertainment, Gift, Reward; or Promiſe or Agree to Give or Allow 
Reward, &c. to any ſuch Perſon, or to any ſuch County, City, 
Town, Borough in General; upon Penalty to be incapable to ſerve 
as a Member. OS, 

By the 7 & 8 W. 3. chap. 7. If any Perſon ſhall make a Return of 
a Member of Parliament contrary to the Laſt Determination in the 
Honſe of Commons of the Right of Election for ſuch Place, or of more 
Perſons than are Required by the Mrit, &c. The Party Grieved 
ſhall recover Double Damages with Coſts of Suit. All Contracts and 
Securities given to procure any ſuch Return are adjudged void. And 
the Perſon that makes ſuch Contratt, &c. or Gives any Reward to 
procure ſuch Falſe or Double Return ſhall forfeit zoo I. one Third 
to the King, another to the Poor of the Place concerned, the other to 
the Informer with Coſts, &c. 

By the 7 & 8 W. 3. chap. 25. There ſhall be Forty Days between 
the 'Teſte aud the Returns of the Writs of S1111m07s. 

The Sheriff ſhall iſſue out Precepts to Cities, Boroughs, &c. T hree 
Days after the Receipt of the Writ to Elect Members. | See 10 (5 II 
IJ. 3. chap. 1. infra.] who are to proceed in Election in Eight Days, 
having given Four Days Notice at leaſt of the Day appointed for 
Election. And for Election of Knights of the Shire, The Sheriff 
ſhall hold His County-Court at the moſt Publick and Uſual Place in 
the County; and at the next County-Conrt proceed to Election, unleſs 
the ſame falls out to be within fix Days after the Receipt of the 
Ilrit; and then He, or in his Abſence the Under-Sheriff, ſhall a mm 

| I | 
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Number of Clerks to take the Poll in His Preſence, or in the Pre- 
fence of his Under-Sheriff, or ſuch as be ſhall depute. 

Every Clerk ſo appointed ſhall be ſerorn by the (aid Sheri ov Un- 
der-Sheriff, Truly and Indiffercntly to take the Poll. An the She- 
riff or Under-Sheriff ſhall appoint Inſpectors of every Clerk to be no- 
minated by cach Candidate. : 

Where the Connty-Conrt hath nfually beer held o a Monday, it 
ſhall now be held on a Wedneſday. 

The Sheriff, or the Under-Sheriff ſhall not adjourn the Court to 
any other Town or Place without the Conſent of the Candidates, nor 
by any unneceſſary Adjournment delay the Electiou; nor hall the She- 
riff or other Officer Refuſe to Deliver to any Perſon that ſhall De- 
4 Ly paying for Mritiug the ſame, a Copy of the Poll taken at ſuch 

ection. 

Every Officer, as aforeſaid, for every Wilful Offence contrary to 
this Att, ſhall forfeit to every Party grieved the Sum of 5 001. 


Truſtees or Mortgagees are not capable of Voting, unleſs They 
are in Actual Poſſeſſion. But the Cæſt que Truſt or Mortgagor in 
Poſſeſſion may Vote for the ſame Eſtate. [See 9 Jnr. chop. 5. infra: 
Concerning Mortgages. 


To Go on with the Statute ; 

All Conveyances of Lands, &c. in order 10 Multiply FYotes ſhall be 
woid, and no more than One Vote ſhall be admitted for one and the 
ſame Houſe and Tenement. |Sce the 10 Aun. chap. 22. infra.) 

No Perſon under the Age of twenty-one ſhall be admitted to Vote, 
or to bs elected a Member. 

By the 10 & II W. z. chap. 7. Sheriffs and other Officers muſt 
make their Ria arns in foirteen Days ater the Hlection, on Pain 
of 500 l. The Proper Ojjicer of the Cinque Ports, ſhall be allowed (is: 
Days for Delivery of the Precept ter the Receipt of the Mrit, not- 
withſtanding the 7 & 8 W. 3. chap. 25. Fo the contrary. | 

By the 12 W. 3. chap. 2. No Perſon born out of the King's Do- 
minions, tho Naturalized, or made Denizen, except. Born of Eng- 
liſn Parents, ſhall be Member of either Houſe. [See 1 Georg. 
chap. 4 & 29.] 

By the 2 Ann. chap. 4. The Regiſter of Deeds, Conveyances and 
IWills that ſhall be made of any Lands, &c. within the Weſt-Riding 
_ of the County of York, or His Deputy, ig not capable of being choſen 
a Member of Parliament. 


{ Sce 6 Ann. chap. 35. Concerning the Regiſter of the Faſt-Riding 
of Tork. 7 Ann. chap. 20. Concerning the Regiſter of Middleſex, Gc.] 


By the 4 Ann. chap. 8. No Perſon having New Office or Truſt or 
Benefit thereof, hereafter to be Eredcted under the Crown, nor Com- 
. maſſioner or Subcommiſſioner of Prizes, Secretary or Receiver of 
Prises, Controller of the Accounts of the Army, Commiſſioners of 
Tranſports, Sick and Wounded, Agent for a Regiment, Commiſſioners 
Jor Wine-Licences, Governor or Deputy Governor of a Plantation, 
Commuſſioner of the Navy Imployed in any the Out-Ports, nor Per- 
ſon having Penſion from the Crown during Pleaſure, ſhall be capable 


of 
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of Being elected Member of the Howe of Commons. And if any Mem- 
ber accepts of any Office of Profit from the Crown, His Elcition ſhall 
be void. But ſuch Member ſhall be capable of being again Elected. 


[See the 1 Georg. chap. 56. Where any Perſon having a Peyſion 
from the Crown for any Term or Number of Years, either in his own 
Name or in Truſt for Him, is uncapable of being elected Member of 
the Houſe of Commons; and if any Perſon who ſhall have ſuch Pen- 
ſion at the Time of His Election, or at.any Time after, ſhall fit and 
vote in the Houſe, He ſhall forfeit 20 J. for every Day, &c.] 


By the 9 Ann. chap. 5. No Perſon is Onalified to be a Knight of 
the Shire who hath not an Eſtate of Freehold or CO for Life 
of 6001. per Annum; zor to be u Citizen o Burgeſs who hath not 
300 l. per Annum % and for his own Uſe, in Law or Equity, clear 
of 7 Incumbrances ; otherwiſe the Retrirn of ſuch Perſon ſhall be 
w01d, 

Proviſo, T hat the Eldeſt Son of a Peer, or of any Perſon quali- 
fied to ſerve as Knight of the Shire, ſhall not be uncapable; That the 
Univerlities πτ Return Members as formerly; That a Mortgagee, 
when the Fquity of yp * pony is tin another, ſhall not be capable, 

 anlefs the Mortgagee ſball have been in Poſſeſſion ſeven Tears before 
the Fletction. | 

Every Candidate, at the Requeſt of another Candidate, or of Two 
or More Perſons that haue u Right to Vote, ſhall at the Time of the 
Election take an Oath (mentiond in the Statute) of the Value of 
their Eftates, either in Law or Equity, to qualify them. The Oath 
ſhall be Adminiftred by the Sheriff, or Under-Sherif, or by the Officer 
who is to take the Poll, or by any Two or More Fuſftices of the Peace. 
The Candidate refuſing to take the Oath either at the Election, or at 
any Time before the Day that the Parliament is to meet, His Hlec- 
tion and Return ſhall be void. 

By the 10 Ann. chap. 22. Frandulent Conveyances of Lands 70 
Multiply Fotes, or to Onalify Voters at Flettions of Knights of the 
} Shite, ſubjett to an Agreement to Reconvey the ſame, &c. ſhall be ta- 

4 ken againſt the Grantors ns Free and Abſolute ; and all Collateral Se- 
i | curities for Defeating ſuch Eftate ſhall be void; and the Perſon ana- 
king ſuch Conveyance, or Privy to ſuch Purpoſe, and the Perſon Vo- 
tings by Colour thereof, ſhall forfeit 40 l. to any Perſon that will ſue 
or the ſame in any Court at Weſtminſter, &c. 

No Perſon ſhall be an Elector for Knights of the Shire, who has 
not been afſeſſed for Lands, &c. [See 12 Ann. infra. ] to the Pub- 
lick Taxes, Chaurch-Rates and Pariſh-Duties proportionably with 
others at 40s. per Annum, and for which ſuch Perſon ſhall not be 
entitled to receive the Profits to His own: Uſe for one Tear before the 

Election, unleſs ſuch Lands come to him within that Time by De- 
ſcent, &c. The Perſon Voting contrary, ſhall for every Offence forfeit 
40 J. oe Moiety to the Poor of the Pariſh where the Lands are, and 
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at Weſtminſter. 

Every Freeholder before He is admitted to Poll, ſhall, if required 
by the Candidates, take the Oaths (in the Statute mention d) to be 
Adminiſtred by the Sheriff, &c. Concerning the Value of His on 

2 ands, 


the other Moiety to Him that will ſue for it in any Court of Record 
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Lands, &c. Quakers ſhall be admitted to Vote declariug the Eft 4 
of the Oath upon their ſolemm affirmations. [See the 7 & 8 J,. 3. | [ 
chap. 34. 1 Georg. chap. 13.] EE 5 i 

By the 12 Ann. chap. 5. The Statute of the 10 Ann. chap. 22. ſhall | f 
not Extend to Reſtrain Perſons from Voting for Knights of the 
Shire in reſpett of Tithes or other Incorporeal Inheritances, I,ands 
in r Places, Chambers in the Inns sf Court or Chance- [ 
ry, Meſſuages or Seats helongius to Offices, or in reſpect of other Meſ? 
ſuager or Lands which have not been Aſſeſſed to all Publick Taxes 
and Pariſh Duties ; provided they hove been uſually aſſeſſed to ſome 
one of the ſaid Taxies or Duties. 
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See the 3oth Car. 2. chap. 1. Concerning the Oaths of Allegiance ' 1 
and Supremacy to be taken, and the Declaration againſt Tranſub- 
ſtantiation to be Subſcribed, By Peers and Members of Parliament, 
before they ſit or Vote in the Houſe. See alſo the 13 & 14 V. z. 
chap. 6. 1 Georg. chap. 13. 

The 8 Fees of Knights of the Shire are Four Shillings a Day, s 4 Inſt. 46. 
Of Citizens and Burgeſſes Tuo Shillings a Day. [| See the 12 Rich. 2. 
chap. 12. 23 H. 6. chap. 11. 6 H. 8. chap. 16. 35 H. 8. chap. 11.] 

t the Return of the Writs, The Parliament cannot Begin but by 
the Royal Preſence of the King, either in Perſon, or by ® Repreſen- 4 Inſt. 6, J. 
tation by Letters Patents or Commiſſion. If the Parliament is Pro- 
rogued upon Return of the Writs of Summons, It begins at the End 
of the Prorogation. ; 

The i Fariſdiftion of this Court is ſo Tranſcendent, That it IInſt. 110. 
Makes, Enlarges, Diminiſhes, Abrogates, Repeals and Revives Laws 
and Statutes concerning Matters Eccleſiaſtical, Common Civil Cri- 
minal, Martial, Maritime, Gc. 

And as every Court of Juſtice hath Laws and Cuſtoms for its Di- 
rection, ſo the High Court of Parliament hath its own Proper Laws 
and Cuſtoms, called The * Laws and Cuſtoms of Parliament. Inſo- 4 118. 14. 
much that no Judges ought to give any Opinion of Matters done in 13. 
Parliament ; becauſe they are not to be decided by the Common 
Law. | 
I There can be no Act of Parliament without the Conſent of the 12 Inſt. 155, 
Lords and Commons, and the Royal Fiat of the King, giving His 595-586, 587. 
Conſent Perſonally, or By his Letters Patents ſigned by His Hand. 

But Acts of Parliament may be good without the Conſent of the 
Spiritual Lords ; as where they Refuſe to Vote, or Voluntarily Ab- * 
ſent Themſelves. [See the 33 H. 8. chap. 21. And See Of Statutes 
in the Jutroduct ion. | | | | 

m The Lords and Commons in their Reſpetive Houſes have u 4 Int. 23. 
Power of Judicature, and ſo have both Houſes together. n Every = 4 Inſt. 13. 
Member hath a eng Place, and cannot be a Witneſs. The 

Lords Have one that Prefides in Common Affairs; and the Com- 
mons Have 'Their Speaker, choſen by the Houſe, but to be Appro- 
ved of By the King. The Commons have often ® Impeach'd ſeve- » 4 Inſt. 11, 
ral Perſons before the. Houſe of Lords, and have Proſecuted them 33» 24- 
to Judgment. For the Commons coming from all Parts are the 
General Inquiſitors. [See the 12 V. 3: chap. 2. and Of Pardon, 


chap. 5. poſt.) The 
e 


4 


1 


456 


K 4 r — 


An Inſtitute of the Book IV. 


— 
P 2 Inſt. 536. 


I 


Finch. 23 3. 


4 2 Inft. 536. 
4 Inft. 23. 28. 


t g Inſt. 28. 


AIInſt. 1 10. a. 


8 


The Houſe of Lords is a P Diſtinct Court tor many Purpoſes: 
nt BLOND; They may Try Cauſes of Life and Death; Take a Recognizance ; 


and before the Lords in the Upper Houſe, The Proceedings upon an 


Appeal from the Chancery, or upon Writs of Error to Reverſe Judg- 


ments in the King's Bench, may be Examin'd. All their Decrees 
are as Judgments, and if They Err, 'The Parliament only hath Power 
to Reverſe their Judgments. R 

The Howſe of Commons is alſo a Diſtinct Court fot ſeveral Purpo- 
ſes, dig. To Examine Elections, To Expel their own Members, to 
Commit them or others to Priſon, c. The Book of the Clerk of 
the Houſe of Commons is a Record. [See the 6 H. 8. chap. 16, 7 G 


8 V. z. chap. 7.] | 


A Lord being Abſent may make another Lord his Proxy, but one 
of the Houſe of Commons cannot make his Prox x. 

A Member of Parliament ſhall have * * of Parliament 
not only for Himſelf and his Servants to be Free from Arreſts, Sub- 
pena's, Citations, &c. but for his Horſes and Goods to be Free from 
Diſtreſſes. Privilege of Parliament doth Generally Hold, Except in 
Treaſon, Felony and Breach of the Peace. 155 

[See the 12 . 3. chap. 3. 2 Arn. chap. 8. and of Write, chap. 4. 
poſt. See alſo the 5 H. 4. chap. 6. 11 H. 6. chap. 11. and of Batte- 
ry, chap. 3. ante.| | | 

The Paſſnig of any Bill, or the Giving any Judgment in Parlia- 
ment, Doth not make a S õ,ñ; but the Seſſion doth continue till it 
is Prorogued or Diſſolved. Every Seſſion of Parliament is in Law a 
ſeveral Parliament. By ane in Open Court, there is a Seſ- 
ſion; and then ſuch Bills as paſſed in either Houſe, or in Both Houſes, 
and had not the Royal Aſſent to them, muſt fall. But may be 
brought in again at the next Seſſion. If the Parliament is only Ad- 


journed, That does not make a Seſſion, but all Things continue in 


the ſame State as they were in before the Adjournment. This is the 
Difference betwixt Prorogation and Adjournment. * The Houſe of 
Commons is not Prorogued or Adjourned by the Prorogotion or Ad- 
journment of the Lords Houſe. For, as hath been ſaid, It is a Di- 
ſtin& Court for ſome Purpoſes ; and therefore it may Prorogue or Ad- 
journ it ſelf. IF h 

When the Parliament is D:folov'd without any Act or Fudgment 
paſſed, It is no Seſſion, but a Convention. ® The King only can Diſ- 
ſolve the Parliament, in Perſon or By Repreſentation. 


See the 5 Am. 2 8. An Act for an Lion of the two Kingdoms 


of England and Scotland. 
By the 6 Ann. chap. 7. 1 Georg. chap. 3. The Parliament ſhall nos 
be Diſſolved By the Death of a King or Queen, Cc. 
By the 6 W. & M. chap. 2. A Parliament ſhall be Holden once 
in Three Tears ; and all not have Continuance longer than T hree 
Years. But, b 

By the 1 Georg. chap. 38. The Continuance of a Parliament may 
be ee to Seven Tears. 


So much of the Parliament, as It is the Higheſt and moſt Honour- 
able Court of Juſtice. 1 
The 
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II. The * Privy Council is a moſt Noble Aſſembly of the King and of tc Privy 
Privy Counſellors, in the King's Court or Palace, for Matters of Council. 4 
State. The King chuſes his Counſellors ; and by Force of an Oath 4 f. , 431 
They are made Privy Counſellors, without Patent or Grant, and are 1 
to continue ſo during the King's Pleaſure. They are to adviſe the 
King for the Publick Good with Relation to Affairs at Honie and a- ö 
broad. There are ſome here that bear the Higheſt Offices. As | 

1. There is a Lord Y Preſident of this Council; whoſe Office g luft. ;s. ' 1 
is Granted by Letters Patents under the Great Seal Durante Heue- 1 

placito. He makes a Report to the King of the Buſineſs at the 4 
Council-Table. i 

2. There is alſo a Lord? Privy Seal, who fits in Council next to * 4 luſt. 55. | 
the Lord Preſident, and takes a particular Oath as Lord Privy Seal. | 1 
He muſt not put his Seal to any Grant without Good Warrant, nor 1 
with Warrant, If it is againſt Law or Inconvenient, but muſt firſt ac- 4 
quaint the King with it. The Privy Seal is a Seal that the King « : 18. 554, a 
uſeth in Grants that are to paſs the Great Seal. For firſt they paſs 555, 556- i 


the Privy Signet, [See infra.] then the Privy Seal, and then the Nep., 49. 
Great Seal. | See the 27 H. 8. chap. 11. How the King's Grants, Wri- f 
tings, Leaſes, ſhall paſs the Three Seals (vis.) the Privy Signet, | | 
the Privy Seal and the Great Seal ; and the Duties of the Clerk of 1 
the Privy Signet and Privy Seal, and what Fees ſhall be paid, and | 
where none at all, &c. and many Articles concerning the paſſing of 
the King's Grants, &c.] b No Protection can be granted under the 2 Inſt. 555. 
Privy Seal, but under the Great Seal. But a Warrant of the King * i 
under the Privy Seal to iſſue out Money out of his Coffers is ſuffi- 2 Roll. Abr. 
cient, becauſe it concerns but a Chattel in Poſſeſſion. And the Privy 183. 
Seal is ſometimes uſed in Things of Leſs Conſequence that never wo 
the Great Seal; as to Cancel a Recognizance made to the King, 
To Diſcharge a Debt, &c. But no Writs ſhall paſs under the Privy 
Seal, which touch the Common Law. [See 28 Ed. 1. chap. 6. 
11 Rich. 2. chap. 10.| 

3. The Secretaries of State are alſo of the Privy Council. 'Theſe 
every Day attend upon the King, and Receive and Diſpatch Petitions 
of the Subjects at Home, and arc employ'd about Foreign Affairs. 
'The Principal Secretary of State hath the Cuſtody of the © Privy 
Signet, becauſe the King's Private Letters are ſigned with it, "There e 1ng. 555, 
are Four Clerks of the Privy-Signet Office, who write out ſuch Grants, 556 
Letters Patents, as paſs by Bill ſigned, or Bill ſuperſcribed By the f. 115, 
Sign Manual, or under the Hand of the King; which being Tran- 2 Rep. 17. 
ſcrib d and Sealed with the Signet is a Warrant to the Privy Seal, *Rep-18,r9. 
as the Privy Seal is a Warrant to the Great Seal. [See of the Great 2 Roll Abr. 
Seal of the Court of Chancery, infra.] The Law takes Notice of 183. 
the Sign Manual, [| See Book 3. chap. 1. and the 1 Georg. chap. 10. 
b. 3.] and in a more Particular Manner of the Privy Signet. For a 
Ne Exeat Regao may by Commandment be under the Privy Signet, 
or the Privy Seal, as well as by the King's Writ under the Great Seal; 
and the Subjects ought to Obey it. But a Warrant under the Privy 
Signet is not ſufficient to iſſue out any Treaſure or to Diſcharge a 
Debt; much leſs an Order by Word of Mouth. For it ought to be 
under the Great Seal, or at leaſt under the Privy Seal. 
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à 3 Inſt. 182, 
183. 
4 Inſt. 53. 
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The Paper-Office belongs to the Secretaries of State, where al} 
Paper-Writings that paſs the Secretaries, are Tranſmitted and Kept. 

A Secretary of State Hath Power to Commit Criminals for 'Treq- 
ſon, (5c. to Gifs Cuſtody, as Conſervators of the Peace, or as Juſti- 
ces of Peace all over Euglaund, or at leaſt by Immemorial Uſage. 

It is in the Power of the Privy Council as a Cort, to Enquire 
into all Crimes againſt the Government, and to Commit the Crimi- 
nals in order to their 'Trial in ſome of the other Courts. Any One 
or Two of the Privy Council may lawfully do it. But They Take 
Cognizance of no d Private Matters that may be Determin'd in 
other Courts. Yet For the Controverſies ariſing in Point of Law 
amongſt the King's Subjects in the Iſles of Fer/ey and Gneruſey, Ge. 
the King and his Privy Council are the proper Judges without 
Appeal. 

Ehe King, by the Advice of his Privy Council, doth Publiſh 
Proclamations binding to the Subject, if They are not againſt Com- 
mon or Statute Law, or Introductory of a New Law. [See Book 1. 
chap. 2. 


By the 16 Car. 2, chap. 10. It is Declared, That neither the 


King, nor the Privy Conncil, have Authority by Engliſh Bill, Pe- 


tition, Articles, Libel, &c. to Determine or Diſpoſe of Lands, Je- 
nements, Hereditaments or Goods and Chattels of Any Subject of this 
Kingdom. 


By the 12 W. z. chap. 2. No Perſon Born ont of the King's Do- 


minions, tho Natnralized or made Denigen, Except Born of Eng- 
liſh Parents, ſhall be of the Privy Council. | See 1 Georg. chap. 19. 

By the 6 Ann. chap. 6. There is to be but one Privy Council for 
the Kingdom of Great Britain. 


See the 3 H. 7. chap. 14. Of Felony againſt the King and His 
Counſellors; 9 Ann. chap. 16. Of Felony to Attempt to Kill, &c. a 
Privy Counſellor, ante Book 3. chap. 1. 4 Anu. chap. 8. Where the 
Privy Council ſhall Continue and Act for fix Months, notwithſtand- 
ing the Demiſe of the King, unleſs Diſcharged by his Succeſſor. 

For their Precedency and Place, See the 31 U. S. chap. 10. 


III. There is alſo a Court of the Lord high Steward of Great Pri- 


of Lord High ain. © His Office is very Antient. It was formerly of Inheritance; 


Steward. 


© 4 Inſt, 58, 


59, 60. 


z Inſt, 28. 
9 Rep. 118. 


but of late It is Granted only oy hac vice, when a Lord of Parlia- 
ment is Indicted for Treaſon, 


and Cuſtoms of England. But He is not Sworn. 5 
At Every Coronation He Hath a Commiſſion alſo under the Great 


Seal To Hear and Determine the Claims of Grand Serjeanty, and 


other Honourable Services, to be Done for the Solemnization therof. 
For which Purpoſe He Holds a Court ſome time before the Corona- 

tion. But to Return. | 
When a Peer has committed Treaſon, Felony, &c. the f Indict- 
ment is to be found by Freeholders before Commiſſioners of Oyer 
and Terminer, or in the King's Bench if the Treaſon, Felony, Gc. 
was 

2 


elony, &*c. He to whom This Office 
is Granted mult be a Lord of Parliament. His Commiſhon is Re- 
ſtrain'd to Proceed only on that Indictment, according to the Laws - 


1 : | 
An Inſtitute of the Book IV. | 
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Ch. I. 


Laws of England. 


was Committed in the County where the King's Bench fits, tho' the 
Trial may be in any County. And if he hath a 8 Pardon he may 
Plcad it there before the Judges of that Court, who have Power to 
allow it. But he cannot Confeſs the Indictment, or plead Not 


- 


6 - Inft. 49 


Guilty there. This muſt be done before the Lord High Steward, 


when the Indictment is Removed by Certiorari out of Chancery Be- 
fore him. | 

This Trial is Given By Mazna Charta, chap. 29. 

For the Method of Trying a Peer Per Pares before the Lord 
High Steward, See the 3 Iuſt. 27, 28, 29. and See of Trial, 
chap. 5. poſt. 


IV The High Court of Chancery, The King's Bench, The Com- 
auen Pleas, and the Court of Exchequer Have been the King's Courts 
n Time out of Mind. f 

In the Chancery (Cancellaria) are Two Conrtr. i One Ordinary, 
where the Proceedings are according to the Laws and Statutes of 
the Realm ; another Extraordinary, being a Court of Equity. 

1. The Ordinary or Legal Court is a Court of Record, held Co- 
ram Domino Rege in Cancellaria, on the Petty Bag Side. 

k The Lord Chancellor (d Cancellando. from his Power to Can- 
cel Letters Patents, being the Higheſt Point of his Juriſdiction) or 
Lord 1 is the Judge of This Court of Common Law. [See 
intra.\ 

| He Hath Theſe Officers under Him, (oz.) Twelve Maſters of 
Chancery, (whereof the Maſter of the Rolls is the Chief,) The Clerk 
of the Crown, The Clerk of the Hamper, The Sealer, The Chafe- 
ax, The Controller of the Chancery, Twenty Four [Twenty 2 Iuſt. 
670. ] Curſitors (Incorporated By Q. Elizabeth) for making out Writs 
of Corrſe or Formed Writs according to the Regiſter of Writs, a Book 
of Great Antiquity and Authority. "The Clerk of the Preſentatious 
The Clerk of the Faculties [Sce 25 H. 8. chap. 20.] The Clerk 
Examiner ot T.ctters Patents, The Clerk of the Petty Bag, (in 
whoſe Office the Proceedings of This Court are Filed and kept) The 
Six Attornies. , | 

This Court hath m Zxriſdifion to hold Plea of Hire Facias for 
Repeal of the King's Letters Patents, at the Suit of a Former Pa- 
tentee, When they are Granted to ſeveral Perſons for one and the 
ſame Thing. But When they are againſt Law, or Granted upon a 
Falſe Suggeſtion, 'The King may have a Scire Facias to Repeal his 
own Grant by Letters Patents. f See the 18 H. 6. chap. 1. 3 Ed. 6. 
chap. 4. 13 Eliz. chap. 6.) Here alſo It may Hold Plea of Petitions, 
Monftrans de Droit (i. e.) for a Subject to be reſtored unto Lands, 
Gc. which he ſhews to be his Right; [See 34 Ed. 3. chap. 14. 36 Ed. 
3 chap. 13. 4 Rep. 54.] Traverſes of Offices (i. e.) To prove that an 
Inquiſition taken of Lands or Goods is defective and wrong. There 
may be alſo a Scire Facias upon Recognizances in this Court. [See 
the 23 H. 8. chap. 6.] Execution upon a Statute-Staple, &c. But the 
Execution upon a Statute-Merchant is returnable in the King's 
Bench or Common Pleas. And This Court may hold Plea of All 


Perſonal Actions By or againſt any Officer of this Court, and, By Acts 


of Parliament, of ſeveral Offences and Cauſes. ; 
Nnn2 The 


Ot the Cour: 
of Chancery. 


n 2 Inſt; 25. 
551, $52» 
553, 554. 


4 Inſt. 79. 
2 Inſt. 552, 


533. 

Weſt. Symb. 
Of the Chan- 
cery, 9. 15,16. 
k 4 Inſt. 54, 


88. 


14 Inſt. 82. 


" 4 Inſt. 79. 
30, 81, 88. 
1 Danv. Abr. 


776. 
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Book IV. 


The Proceſs is under the Great Seal, and in Latin according to 
the Common Law. But when the Parties come to Iſſue, This Court 
cannot Fry the Cauſe by a Jury, but the Record is to be Delivered 
by the Lord Chancellor, &c. into the King's Bench to be Tried there; 
And after Trial It is to be Remanded into Chancery, That the 
Judgment may be given there according to the Rules of Law. But 
If there is a Demurrer in Law, It ſhall be argued and adjudged in 
this Court. Upon a Judgment Given in this Court a Writ of Error 
doth lic Returnable into the King's Bench. 

» 4 Inſt, 8. © This Court is ſaid to be Oficina Frſtitie, out of which all Oti— 
ginal Writs, All Commiſſions of Charitable Uſes, Bankrupts, Sewers, 
Idcots, Lunaticks, &c. that paſs under the Great Scal, do go forth. 

i Inſl. 91. And for 'Theſe Ends this Court is always open. 2 So one from hence 
may have an Habeas Corpus, Prohibition, &c. in the Vacation; 
which Iſſue out of other Courts only in the Term Time. Here alſo 
a Hul pana may be had to Force Witneſſes to appear in other Courts 
when They Have no Power to call them. 

„ 4 Toft, jy, 2+ P The Extraordinary Court is a Court of Equity, and pro- 

$2, 84. cceds by the Rules of Equity and Conſcience, This Equity, conſiſts 
in Abating the Rigour of the Common Law (for it rather conſiders 
the intention than the Words of the Law,) and Exerting Power in 
Caſes wherein the Suject is without Remedy in the Courts of Com- 
mon Law. 

44 Inſt. 8, 4% Comm iſſion or Letters Patents, without an Act of Parliament, 

121,213,242 cannot raiſe a Court of Equity. But a Court of Equity may be 

we rz. Held by Preſcription, 

2 Roll. Abr. | 

* The Oficers are Theſe that follow, (i.) 


tute of the 
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4 Ing. 54, The Lord Chancellor or Lord Keeper the Chief er Judge in this 
Extraordinary Court of Equity, as well as in tae Ordinary Court of 
' 4Inft. 83, Common Law. He is not made by Letters Patents but by the 
Delivery of the Great or Broad Seal to Him, and by taking an Oath 
to Serve the King and his People Faithfully in the Office of Lord 
e 2 Inſt. 552, Chancellor, [So the Oath, 4 Iuſt. 88.] * This Broad Seal is (aid 
5545559556 to be Clavis Regui; under which are paſt d Commiſſions, Charters, 
74 Kay 16 Letters Patents, Writs, Oc. as hath been ſaid. u By the Common 
2 Roll. Abr. Law no Grant of any Land by the King is Available, or Pleadable, 
132. - but under this Great Scal. Sce of the Privy Council, ſupra. | 
x 4Inft. 161, * When an Act of Parliament doth Authorize the Lord Chancellor, 
Crompt. Jur. of Lord Keeper, To Grant any Commiſſion under the Great Seal, 
47-* 34 b. He may Grant the ſame without further Warrant, becauſe the King 
is Party to the Act. 
The Lord Chancellor or Lord Keeper is to 77/it all Hoſpitals and 
Free Chapels of the King's Foundation, And it is his Privilege to 
Preſent to all the King's Benefices of or under twenty Pounds in the 
King's Books, where the King is Patron in Right of his Crown ; but 
not if the King Hath them by a Collateral Title, as by Lapſe. For 
then the King Himſelf ſhall Preſent. [See the 22 Eg. 4. chap. 18. 
and Of {dwowſons, Book 2. chap. 2. ante.] 


BY 


— 


1 


— —— oh a 


? Nunguam Decurritur Ad Extraordinariuim, ſed ubi Deficit Ordinarium. 4 Inſt. 84 


3 CCC | 
Ch. 1. Laws of England. RD 


By the 5 Eliz. chap. 18, The Authority, Pyehemi neue and Ad- 
cantage of the Lord Keeper of the Great Seal and of the Lord Chan- 
cellor, are Declared to be the ſame to all Iments and Purpoſes, 

By the 1 W. & M. Seſſ. 1. chap. 21. Commiſſioners 70 be appointed 
to execute the Office of Lord Chancellor or Lord Keeper may uſe and 
exerciſe like Juriſdiction, &c. which the Lord Chancellor or Lord 
Keeper of Right oneht to uſe as belonging to their Offices, or ot her- 
wiſe. | 

One Commiſſoner may Hear Motions, and give Orders touching In- 
rerlocutory Proceedings, &c. 


Y 'The Lord Chancellor (or Lord Keeper) in caſe of Sickneſs, or 14 luft. 84, 
Extraordinary Buſineſs, may call ſome of the Judges to Aſſiſt Him. 88, 213. 
But He cannot make a Deputy. 

He hath Twelve Maſters under Him, whereof the Maſter of the 
Rolls is the Chief, as betore Obſerved. 2 Ihe Maſter of the Rolls + 44 97 
in his Abſence doth make Orders and Dec recs. * This Office is grant- Compt. Jur. 


ed by the King for Life or at Will. [See His Oath, 18 Fd. z. 5 5 


chap. 16. | | -j 

b The Mafters in Chancery are Aſſiſtants to the Lord Chancellor“ 4 3 1 
or Lord Keeper, or to the Maſter of the Rolls, and fit with them; * “ * 
To whom References touching Accounts, Matters of Practice, Cc. ; | 


are made, upon which They make a Report. They take Afidnoits | | 
(or Oaths in Writing) made before Them, Acknowledgment of 4 
Deeds, Recognizances, Gc. [See Their Oath 18 Ed. z. chap. 16. 18 
And the 13 Car. 2. (not Printed) Concerning the Office of the Ma- 
ſters in Chancery. | | 

There are alſo in this Court ſeveral other Officers. As, 

The Regiſter; who Hato many Regiſters under him to fit in Court, 
and to Draw up the Orders and Decrees. In his Office are filed all 
Reports from the Maſters upon Reterences, and all Zxceptions taken 
to any of the ſaid Reports. 

The Six Clerks; in whoſe Office all Proceedings upon Bill and An- 
ſwer, all Proccedings To the Decree and after, are made. From 
whom Likewiſe Iſſue ſome Patents, as Pardons for thoſe that are 
Guilty of Chancemedley, Patents for Ambaſſadors, Commiſſions of | oo 
Bankrupts. And Theſe are Drawn up by their Sitting Clerks, of 40 


which each Six Clerk kceps a Set Number. The Office of a Six i i 
Clerk is in the Gift of the Maſter of the Rolls. [See 14 H. 8. chap. 8.] BY 
' Here are alſo the Maſters of the Subpena-Office, The Clerk of the 1 
Afidavits, where you File ſuch Afidavits as are uſed in Court; : 3 | 
The Examiners, Who take the Depoſitions of Witneſſos, and make 1 
out Copies of the Depoſitions; The Clerks of the Rolli, who fit con- 1h 
ſtantly in the Rolls to Search for Deeds, (5c. The Uſher of the Court, 1 | 
who hath the Cuſtody of all Money Depoſited in Court; The Ser- | 1 
jeaut at Arms, who carrieth the Mace before the Lord Chancellor, 1 
or Lord Keeper, and by whom, or his Subſtitutes, All Perſons Stand- 11 
ing in Contempt of the Court are ſeized as Priſoners; The Harden nf. 
of the Fleet, who receives ſuch Priſoners as are Committed by the 1 
Court; The Clerk of the Appeals. See 25 H. 8. chap. 19.] 4 Unt. 84. | 


2. The Juriſdiction and Power of this Court of Equity is of vaſt Crompt. jur. 
Extent, tho' no Court of © Record, Almoſt all Cauſes of Weight Rl Ako 
| and 21s. 
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* 4 Inſt. 213. 
1 Danv. Abr. 
749. 


4 Weſt's 
Symb. Of 
Chancery, 
Set. 18, 19. 
4 Inſt. 84. 

1 Danv. Abr. 
749, 750, 
751, 752, 
1537 754, 
Sec. 769, 
770, 771, 
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and Moment, Firſt or Laſt, have Their Determination here. In this 
Court the Lord Chancellor Himſelf may fue. * But he cannot mat 
a Decrce in His own Cauſe. Here Relief is often Given For or 
againſt an Infant, notwithſtanding his Minority; For or againſt ;; 
Married Woman, notwithſtanding her Coverture. In ſome Cafſ@s 
She may ſue Her Husband, as for Alimony or Maintenance, when 
they are parted, 6c. She may Sue without Her Husband, when He 
is Beyond Sea, c. Alſo ſhe may be compell d to Anſwer without 
Her Husband. Here Executors may ſue One another, or one Exe- 
cutor alone without the Reſt may be ſued. But he ſhall be charged 
for no more than he has received. 

d All Frands and Deceits for which there is no Remedy at Com- 
mon Law; All Accidents, as to Relieve Obligors, Mortgagors, Gc. 
againſt Penalties and Forfeitures upon Statutes, Bonds, Mortgages, 
cc. where the Intention was to pay the Debt or Duty, but ſome 
Extraordinary Matter happen'd to Diſable the Debtor ; and all 
Breaches of Truſt and Confidence, not Executed by the 27 H. 8, 
chap. 10. concerning Uſes, are properly Cognizable here, and are al- 
low'd by all Parties to be under its Juriſdiction. Alſo this Court 
will afford Relief when Unreaſonable Engagements have been made, 
or Engagements without Conſideration; where a Charge lies upon 
One Man alone at Common Law, to make others contribute to the 
Charge; It will compel Men to Perform their Agreements ; Reduce 
the General Cuſtoms of a Manor to a Certainty; Relieve a Copy- 
holder againſt the ill Uſuage of the Lord; Aſcertain Fines of Copy- 
holders ; Decree for a Liberty of Common, Fiſhing, G. and upon 


Every Interruption Order an Attachment; Decree for Incloſures to 


be made of Lands and Grounds that are Common, or for encloſing 
Lands in a Pariſh, forcing the Parſon to Conſent upon an Equivalent, 
where others Agrce ; Decree for Recovery of Money or Land Given 
to Charitable Uſes and Miſemploy d; Diſtinguiſh a Man's Land Con- 
founded with others; Decree that one ſhall have the Tuition of a 
Child; Force Unreaſonable Creditors to compound with an Unfor- 
tunate Debtor; not by ill Husbandry; Make Executors and Others 
Give Security and Intereſt for Moncy that is to lie long in their 
Hands; Order the Performance of a Will, eſpecially if it concerns 
Land; confirm a Title to Land, Gc. tho' One hath loſt his Wri- 
tings by which he ſhould make out his Title; Make Conveyances, 
Defective thro' Fraud or Maſtake, Good and Perfect; Enforce the In- 
rolment of a Deed, if there is need for it; Force Men to come to 


an Account with Each Other; Avoid the Bar of an Action by Reaſon 


© Crompt. 
Jur. 42. b. 
1 Roll. Abr. 


372. 


of the Statutes of Limitation; Decree for Things in Action upon Af- 
ſignment to an Aſſignee upon Conſideration, &c. © In ſuch like Ca- 
ſes, The Court may, without any Regard to Form or Miſplead- 
ing proceed to a Decree according to Equity and Good Con- 
ſcience, 

Note, That this Court will not Retain a Suit by Eugliſh Bill un- 
der 10 J. Value, Except in Caſes of Charity; nor under the Value 
of 40 f. per Annum in Lands, Except it be for a Rent-Service, (5c. 

This Court alſo will Reſtrain other Courts that Exceed their ju- 
riſdiction, and Remove the Suit to it ſelf By Certiorari. 

But let it be Obſerved, That in all Caſes where the Plaintiff hath 


His Remedy at Common Law, He ought not to be Relieved here. 
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Nor will this Court give Relief, where the Subſtance of the Suit 
tends to the overthrow of an Act of Parliament made for the bub 
lick Peace, or to the Overthrow of any Fundamental Point of Com. 
mon Law, or take from other Courts their Peculiar Juriſdiction ; tho 
Judgments and Sentences in other Courts may be Examined in Equi. 
ty. [See the 4 H. 4. _ 23. and upon that Statute Dr. &. Stud. 
Dial. 1. chap. 18. 15 H. 6. chap. 4. and the 3 Inſt. 119, 123, 224. 
4 Inſt. ga, 85, 86, 87. And ſee more at large Crompt. Cur. Tit. 
Chancery, and the Reports of Tothil, Cary, Chancery Caſes, Cc. 
For the Juriſdiction and Power of the Court of Chancery. And ſee 
Of Premurire, Book z. chap. 1. 

3. The Method of Proceedings in this Court, is, Firſt, To File a 
Bill of Complaint [See Weſt's Symb. Of Chancery, Set. 20, 21, 22, 
23, Oc. the 4 & 5 Ann. chap. 16. f. 23. [for ſome Fraud, Force 
or Injury done, praying Relief. And if the Bill is to Quiet the 
Poſſeſſion of Lands, or to ſtay Waſte, or to ſtay Procedings at 
Law, an Jujunction is alſo therein Pray'd. 

When the Bill is Filed, Proceſs of Subpaua muſt be taken out To 
Compel the Defendant to appear upon Pain of 100 J. (being Words 
of Courſe) and Anſwer the Bill. If he doth not appear, then upon 
Affidavit of the Service of it Perſonally, or that it was left at his 
Dwelling Houſe with his Wife or Servant, or that it was hung at 
his Door, &'c. an Attachment iflues out againſt him; and if a Nor 
eſt Inventus is Return'd, then an Attachment with Proclamation of 
Rebellion Goes againſt him; and if he ſtands further out in Con- 
tempt, then a Commiſion of Rebellion may be iſſued forth directed to 
the Sheriff, or to Private Perſons, for Apprehending of him, and the 
Bringing of him to the Fleet Priſon, the proper Priſon of this 
Court, for which Purpoſe they may break open any Door. If the 
Defendant ſtands further out in Contempt, A Serjeaut at Arms may 
be ſent to take Him. And if He cannot be taken, A Sequeſtratior 

of his Land may be obtained, till he doth appear. 
k But if a Peer is Defendant, My Lord Chancellor, &*:. firſt 
writes a Letter to Him, and if he does not Anſwer, Then a Sub- 
pena goes out, and (if he is ſtill in Contempt) an Order to ſhew 
Cauſe why a Sequeſtration ſhould not go forth; and if he ſtill ſtands 
out, A Sequeſtration goes forth ; but no Proceſs of Contempt againſt 
His Perſou. | 

There are ſeveral Other Sub paua's beſides a Subpana To Anſwer ; 
as a Subpena To make better Anſwer, Subpæana To Reply, Subpena 
To Rejorn, A Subpena for Mitneſſes to Teſtify, | See of the Ordina- 
ry or Legal Court of Chancery, ſupra] A LO PERS tor Publication 
of the Depoſitions of Witneſſes, To Hear Judgment, To Bring in 
Writings, For Coſts, &c. All the Proceſſes of Contempt are likewiſe 
taken againſt thoſe that Obey not Orders, or ſtand otherwiſe in Con- 
tempt. of the Court. 
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E When the Defendant does appear, Then the Proceedings are By s Weg's 
the Defendant's Anſever to the Engliſh Bill of Complaint, if there is Symb. Of 


no Cauſe for Plea (To the Juriſdiction, in Diſability of the Per- = 
ſon, or in Bar) or Demurrer to the Bill. See of Plea and Demur- 
rer, chap. 4. poſt.) Then the Plaintiff Enters his Replication, un- 
leſs he files Exceptions againſt the Anſwer as inſufficient, referring 


it to a Maſter to Report whether It is inſufficient or not; To which 
| f Report 
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Ofthe Court 
of King's 


i 1 Inſt. 71.b. 
2 Inſt. 21. 
4 Inſt. 71, 
73» 14» 75» 


_ k 2 Inſt. 555. 


1 4 Inſt. 73. 
4 Rep. 57. 
9 Rep. 118. 


1 4 Inft. 53. 
= Inft. 166. 
n 4 Inſt. 70, 


Report Exceptions alſo may be made by the Parties. The Anſwer, 
Replication and Rejoynder, &c. being ſettled and the Parties being 
come to Iſſue, Vitneſſes are to be Examin'd upon Interrogatories 
purſuant to the Bill or Anſwer, either in Court or by Commiſſion 
(calld a Dedimus Poteſtatem) in the Country; [See the Court of 
Commiſſioners For Examination of Witneſſes, infra.] Then when 
the Plaintiff and Defendant have Examined their Witneſles, 'There 
is to be Publication of the Depoſitions of the Witneſſes, and the 
Cauſe is to be ſet down for Hearing, After which follows the De- 
cree. The Decree being ſerved upon the Party under the Seal of 
the Court, and not Obey'd, all the Proceſſes of Contempt will 
Iſſue out againſt him for his Impriſonment till he yields Obedience 
to it; or there may be an Hjunction granted for Poſſeſſion of 
Land, where the Decree is for Land, and the Party remains Obſti- 
nate after his Impriſonment. And if this is Diſobey'd; The Court 
may Grant a Sequeſtration of the Land, or a Commiſſion tb ſome 
Juſtices (and if need be, a Writ of Aſſiſtance to the Sheriff) to put 
the Plaintiff in Poſſeſſion. Tho' it has been ſtrongly urged that This 
Court of Equity can bind h the Perſon only, not the Eſtate 
of the Defendant's Lands, nor Property of his Goods and Chat- 
tels. 

If the Plaintiff Diſmiſſeth his own Bill, or the Defendant Diſmiſ- 
ſeth the ſame for want of Proſecution, The Bill is to be Diſmiſſed 
with Coſts, to be taxed by the Maſter. [See the 15 H. 6. chap. 4. 
4& 5 Ann. chap. 16. g. 24.] And ſo if the Decree is on Pchalf of 
the Defendant. 
In ſeveral Parts of theſe Proceedings, There may be 4fidavits, 
Petitions, Motions, References, Reports, Certificates, Interlocutory 
Orders, Injunctions, &c. Laſtly, There may be a Bill of Review 
where there is any Error in Law, or an . to the Houſe of 
Lords. [See the 12 V. 3. chap. 3. For Exhibiting Bills in Chan- 
cery, &c. againſt any entituled to N. of Parliament; And ſee 


Weſt's Hmb. Of Chancery Proceedings, &c. Bohun's Curſus Cancel- 
lariæ per Tot.] 


V. The Court of Ring Bench (becauſe the Proceedings are ſup- 
poſed to be * Coram Nobis (i. e. Rege) ubicunque fuerimus in Au- 
lid) conſiſts of a Chief Fuftice Created by Mit, who is a Lord by 
is Office while he enjoys it, and Three other Judges created by Lei- 
ters Patents. All of them are to Continue Ouam Din ſe bene 
Geſſerint. | See the 12 V. z. chap. 2.] This Court is removeable 
at Ieaſure. * The Seal of this Court is in the Cuſtody of the Lord 
Chief Juſtice. 

The Judges in this ourt are the Sovereign Juſtices of Oyer and 
Terminer, Gaol-Delivery, and of Eyre; [See Of the Churt of A. 
zes, infra.| Conſervators of the Peace of Eugland, and the Sovereign 
Coroners of the Land. [See their Oath, 18 Ed. 3. Stat. 4. chap. 3] 
m They Have Supreme Authority; the King Himſelf being ſuppoſed 
by the Law to fit there; n tho the King doth Judge by His Judges; 
who even in his Preſence Anſwer all Motions, c. The King himſelf 
cannot Judge in his own Caufe. And tho' ſeveral Statutes ſay, 'That 
Delinquents ſhall be Find at the Mill of the King, It is to be un- 
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derſtood, that the Fine ſhall be impoſed by his Juſtices according to 
Law ; for that is the Will of the King. 

I ſhall ſet forth the Subordinate Officers of this Court and its Ju- 
ri ſdiction. | 


1. As to the Officers. | 

The Subordinate Officers on the Crown-{ide, or for Pleas of the 
Crown, are The Clerk of the Crown with his Secondary and Clerks, 
&c. who frame all Indictments, Appeals, Gc. 

The Subordinate Officers on the Plea-/ide or Civil ſide betwixt Par- 
ty and Party, are the Chief Clerk or the Prot honotary, who hath 
His Secondary and Clerks. The Secondary, commonly call'd the 
Maſter, receives Matters Referr'd to him by the Court to be Exa- 
mined and Reported; He Signs all Judgments, taxes Coſts, gives 
Rules to Anſwer and Reply, c. informs the Court in Matters of 
Practice, &c. The Clerks are the Proper Attornies here, who Enter 


Declarations, Pleas Record all Orders, Rules, Judgments, Ver- 


dicts, (5c. The Prothonotary hath alſo a Deputy, who keeps the 
Stamp for Signing all Writs and Proceſs, and keeps Remembrances 
of all Records, Files Writs Return'd, Writs of Error Common or 


Special Bail. 


The Cuftos Brevium Files all Originals and other Writs, in Order 
to Outlawry, Examines and Seals all Records of Ni Prius for 
Trials at the Aſſizes, and keeps ſeveral Clerks under him. 

The Clerk of the Papers makes up all Special Pleadings and 
Demurrers. 

The Clerk of the Declarations files all Declarations after they 
are Ingroſſed in Parchment till Iſſue joyned. 

The Siguer and Sealer of Bills of Middleſex keeps a Book to En- 
ter the Plaintiff's and Defendant's Names in all ſuch Writs, and 
here the Defendants in Bills of Middleſex enter their Appearance. 

The Clerk of the Rules takes Notes of all Rules and Orders 
made in Court on the Plea-fide, and afterwards Draws them up, 
and Enters them in a Book at large. He alſo Files all Afidazirs 
uſed in Court, and with him are given all Rules of Courſe, ec. 

[See the 29 Car. 2. chap. 5. Concerning Commiſſioners to take A 
fidavits in the Country, touching any Matter depending in the 
Courts at Meſtminſter. 16 C 17 Car. 2. chap. 9. Concerning the 
Dutchy of Lancaſter. For all 4fidavits muſt be made before One 
of the Judges of the Court, or before a Commiſhoner Authorized 
by Act of Parliament. ] 

The Philizers, one for each County, make the mean Proceſs af- 
ter the Original in Suing to the Outlawry. | 

The Cler of the Errors allows all Writs of Errors and makes Su- 
perfedeas thereon. He alſo Tranſcribes the Records to be carried in- 
to the Exchequer-Chamber or Houſe of Lords. 


The Clerk of the Bails and Poſtea's, Files Bail-Pieces, Marks the 


Poſtea's, Oc. 
The Marſhal of the King's Bench Hath the Cuſtody of all Pri- 
ſoners, Committed by the Court. . 


There are alſo Attornies, Tipſtaves, Cryer and Porter. 
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2. As to the Juriſdiction of this Court. 

The Juriſdiction of This Court is General and over all Eugland. 
It hath Juriſdiction in Criminal and Civil Cauſes, and accordingly 
is divided into a Crown-{ide and a Plea-ſide. 

The Crowz-{ide Originally takes Cognizance of all Treaſons Fe- 
lonies, Miſdemeanors, tending to the Breach of the Peace, or Op- 
preſſion of the Subject; and of all Cauſes proſecuted by way of In- 
dictment, Inquiſition or Information. Into this Office Indictments from 
All Inferiour Courts and Orders of Seſſions, &c. may be Removed by 
Certiorari; and a Reſcous may be Returned by the Sheriffs. Inqui- 
ſitions of Felo's de ſe, and of Murder by Miſadventure are Certified 
hither of Courſe. Hence alſo. Iſſue Attachments for Diſobeying 
Rules, or Orders; Concerning which the Party ſhall be Examined 
upon Oath to Interrogatories ; and if Guilty, ſhall be Fined; if Inno- 
cent, Diſcharged. 

P It is the Supreme Court of Criminal Juriſdiction. Wherefore 


g. By the Coming of the Court of King's Bench into any County, the 


Powers of Commiſſion of Oyer and Terminer, Gaol-Delivery of 
thoſe that Have Conuſance of Pleas, c. are ſuſpended without 
writing to them during the Term. But by a Special Comm iſſion 
of Oyer and Terminer, the Commiſſioners may fit in the ſame 
County where the King's Bench fits, and proceed upon an Indict- 
ment found before them in the Vacation. | 

q The Juſtices of this Court have no Commiſſion, or other 
Means to hold Pleas, but their Power is Original and Ordinary. For 
when the King hath appointed them, they have their Fariſdiflion 
from the Law, both in Criminal and Civil Cauſes. [See the 6 H. 8. 
chap. 6. For Remitting Priſoners with their Indictments to the Places 


. where the Crimes were Committed. 4 & 5 V. 8. M. chap. 18. and 


r 4 Inſt. 51, 
72. 
Cromp. Jur. 
67, 68, 78, 
138. 


chap. 22. Concerning the Regulation of the Crown- Office. 

2. © On the Plea-ſide, or the Civil Branch, It Hath Cognizance 
in all Pleas By Bill, for Debt, Detinue, Covenant, Account, and of 
All Actions of the Caſe, either upon Promiſes, Scandalous Words, 
Special Nuſances, Trover and Converſion, on Penal-Statutes, and all 
other Perſonal Actions, Ejectments, &c. againſt any Perſon ſuppoſed 
to be in the Cuſtody of the Marſhal; as Every one ſued here is 
ſuppoſed to be. And in all Perſonal Actions Fe or or againſt any 
Officer, Miniſter or Clerk of the Court. 'Theſe Officers, if They 


are ſued in any other Court, muſt have the Privilege of this Court, 


F. N. B. 
20, 21. cont. 
Finch, 480. 


in reſpect of their Neceſſary Attendance there. This Court alſo 
may hold Plea By Mit out of the Chancery of all Treſpaſſes Cua- 
re vi & Armis, Replevins, Cuare Impedit, &c. 

This Court only may Regularly Examine all and all Man- 
ner of Errors, in Fact and in Law, of all Judges and Juſtices, in 
their Judgments Proceſſes and Proceedings in Courts of Record; 
not only in Pleas of the Crown, but in all Pleas Real, Perſonal 
and Mixt, the Court of Exchequer Excepted, as ſhall appear here- 
after. It may Reverſe a Judgment Given in the King's Bench in 
Jrelaud. [See 6 Georg. chap. 5. 1 

It Granteth an "Habeas Cor put upon Motion to Relieve Perſons 
wrongfully Impriſoned. Fox upon Return of the Cauſe They may 
be Bail'd or Diſcharged. 35 1 

5 
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It Granteth Proh:ibitions to Courts Temporal and Eccleſiaſtical 
to keep Them within their proper Juriſdiction, 

Alfo, This Court may Bail any Perſon whatſoever, Reſtore Free- 
men unjuſtly Digfrauchiſed, Repeal the Patent of the King by Scire 

acias, &c. 

N The Errors of the King's Bench cannot be Reverſed but in the 
Houſe of Lords , except in ſome Caſes when the Action is firſt Com- 
menced in the K. B. (and not by Original out of Chancery) ac- 
cording to the 27 Eliz. chap. 28. By which Statute the Error may 
be Examined in the Exchequer-Chamber. But thence too it may 
be Removed into Parliament. [See the Mauner of the Proceedings 
in Civil and Criminal Cauſes, chap. 4. & 5. poſt.] 


VI. The Court of t Common Pleas (otherwiſe the Common Bench) Oi the Court 


is the King's Court held at JWeſiminſter-hall, or other certain Place, 
Coram Fuſticiariis noſtris apud WWeſtmonaſterium, & c. Tho' in An- 
tient Time Common Pleas were holden in the King's Bench, which 
was Removable at Pleaſure, [See the Pref. to the 8 & 9 Rep. 
8 Rep. 145. 1 Iaſt. 171. b. 2 Iuſt. 22, 23. For the Antiquity of 
This Court.] 


Let us View its Officers and Juriſdiction. 


1. Of the Officers. 
In this Court are Four Judges, (viz.) The Chief Fuſtice (who is 


of Common 
Pleas. 
t Inſt, 51h, 


a Lord by His Office whilſt He Holds it (aſſiſted with Three other 


Judges. They are created by u Letters Patents am din ſe bene 
Geperint. [See the 12 . 3. chap. 2. And ſee their Oath, 18 Ed. z. 
Hat. 4. chap. 3. 

The Lord Chief Fuſtice is placed on the Bench by the Lord Chan- 
cellor or Keeper; and the Other udges by the Chancellor or Keeper 
and the Lord Chief Juſtice. * The Seal of this Court is Commit- 
ted to the Cuſtody of the Lord Chief Juſtice. 

The Reſt of the Officers belonging to this Court, are, 

The Cuftos Brevium ; who files and keeps all Writs returnable 
Here, and at the End of every Term receives from the Prothonotaries 
all the Records of Niſi prius or Poſtea's, &c. | 

The Three Prothouotaries; who enter all Pleadings, Record and 
Exemplify All Common Recoveries, &c. They have their Secon- 
daries. 

The Clerk of the Warrants ; who Enters all Warrants of Attorney 
for Plaintiff and Defendant, and all Deeds of Indenture of Bargain 
and Sale acknowledged in Court, or before any Judge thereof out of 
Court, Gc. | | 

The Fourteen Philizers; who, having ſeveral Counties of Eug- 
land Divided amongſt them, make out all Meſne Proceſs, as Ca- 
pias, Alias, Pluries, &c. between the Original Writ and the Ap- 

rance, (Fc. 
The Clerk of the Efſoins ; who keepeth the Roll thereof or En- 
ters all Actions where Eſſoins do lie. He alſo provides Parchment 
and cuts it into Rolls, marking the Numbers thereof, &c. 


Ooo 2 | Four 


» 4 Inſt. 100. 


x 2 Inſt. 555. 


Y 4 Inſt. 167, 
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2 4 Inſt. 100, 
2 4 Inft. 99, 


Four Exigenters; each being appointed for ſeveral Counties, make 
all Exigents and Proclamations in Order to an Outlawry upon the 
Return of the Pluries Capias brought to them. 

The Clerk of the Saperſedeas ; who makes Writs to Superſede the 
Outlawry upon the Parties appearing to the Exigent. 

The Clerk of the Outlawries ; who makes the Capia Utiagatinn: 
upon the Return of the Exigents. He is only a Deputy to the 
Attorney General for the Time being, who is Matter of this 
Office. | 

The Clerk of the Fu;ies ; who makes the Writs of Habeas Cor 
pus Fur. and Diſtringas Furat. for the Summoning Juries to ap- 
pear either in the Court or at the Aſſizes, after the Panel is 
- a by the Sheriff upon the Venire Facias for the Trial of 
Iftues. | | 

The Chirographer ; who engroſſeth all Fines upon Writs of Co- 
venants, makes the Indentures of all Fines Levied, and Delivers 
them to the Parties, &c. [See Weſt. 2. chap. 44. 2 H. 4. 4 8.] 

The Clerk of the King's Silver ; who Enters upon Record the Mo- 
ney which the King is to have upon the Fines; for the Poſt-Fines, 
according to the Value of the Land, as it is rated upon the Writs of 
Covenant. 

The Clerk of the Inrolliments of Fines and Recoveries ; who Re- 
turns all Writs of Covenant upon Fines, as alſo Writs of Entry, 
reaps and Seiſin upon Writs of Recovery, &c. [See 23 Elis. 
chap. 2. | 

The Clerk of the Errors; who makes out the Superſedeas upon 
Writs of Error, and doth Tranſcribe the Records out of the Com- 
mon Pleas into the King's Bench. | 

The Clerk of the Treaſury ; who keepeth the Rolls of the Court, 
and makes Copies and Exemplifications thereof, makes up and Seals 
all Records of Niſi Prizs, which are after the ſame Term wherein 
Iſſue is joined, Gc. 

The Proclamator of the Court; The Keeper of the Court, Four 
Cryers or Tipſtaves Subſtitute to the Proclamators. 

The Warden of the Fleet ; or of the Priſon proper for All Com- 
mitments out of the Court. 

None are Admitted to Plead at the Bar, or to Sign any Special 
Pleadings in this Court but Serjeants at Law. 

The 4ttormes are not Limited to any certain Number. 


2. As to the Juriſdiction. 


The 2 per of this Court is General, and Extendeth it 
ſelf throughout all England. It hath Juriſdiction in All © Cicil 
Cauſes, Real, Perſonal, or Mixt. Real, or concerning Inheritances, 
by which Fines and Recoveries do paſs, and all other Real Actions 
by Original Writs. In Perſonal and Mixt Actions This Court and 
the King's Bench for the moſt Part, have-a concurrent Juriſdiction. 
But This Court hath no Cognizance of Pleas of the Crows. Com- 
anon Pleas are ſaid to be All Pleas that are not Pleas of the 
Crown. 

Regularly This Court cannot Hold any Plea in any Action Real, 
Perſonal or Mixt, but by Mrit out of the Chancery Returnable in 
this Court. But in certain Caſes it may Hold Plea by Bill (with- 


2 | (out 
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out any Writ in the Chancery) For or Againſt an Officer. or other 
privileged Perſon of this Court. And This Court, without Any 
Writ, upon a Suggeſtion may Grant Prohibitions where there is nei- 
ther Plea or Writ of Attachment Depending, to keep Temporal and 
Eccleſiaſtical Courts within their due Bounds. Alſo this Court hath 
Juriſdiction for the Puniſhment of their Officers and Miniſters. In « 
Word, All Actions cognizable by this Court come thither either by 
Original, as Arreſts and Outlawrics ; By Privilege or Attachment, 
For or Againſt privileged Perſons ; Out of the Inferior Courts, Not 
of Record, By Pone, Tolt, Recordare, Accedas ad Curiam, or Mrit 
of Falſe Judgment. [See Of Mrits, chap. 4. poſt.] But the moſt 
uſual Way of Removing Cauſes out of Inferior Courts is by Certio- 
rari or Habeas Corpus. 


VII. b The Court of Exchequer (Scaccarium Computorum, from Of the Court 
the Reſemblance that the Chequer d Cloth bears to a Cheſs-Board, Eee 


which covereth the Great 'Table in that Court) is the laſt of the U Inft. 551. 


Four Courts at Weſtminſter. An antient Court of Record, ſet up to 4 Inſt. 112. 
order the Rights and Revenues of the Crown, and for Debts and Du- 
ties due to the King in Right of His Crown. 

This Court conſiſts of © Two Parts, whereof the Upper Part deal- 4 Inſt. 103. 
eth eſpecially in the Judicial Hearing and Determining all Cauſes be- 
longing to the King's Treaſure; The Lower Part (call'd the Receipt 
of the Euchequer) in Recciving and Paying Money. 

Each hath its proper Officers. | 


4 The Upper Court is Governed by the Lord High Treaſurer, the 4 4 inſt. 10 
Keeper of the King's Treaſure, and of Forcign and Domeſtick Re- 
cords. He hath this Office by the Delivery of a White Staff at the 
King's Will and Pleaſure. [See His Oath and Duty, 4 Inft. 104.] 

This Office is ſometimes Executed by Commiſſion. He is alſo Trea- 
ſurer of the Exchequer by Letters Patents. 

The © Chancellor or Under-Treaſurer Governs this Court under © 2 Inſt. 555. 
the Lord High Treaſurer, and hath the Cuſtody of the Seal of This “ Lift. 29+ 
Court. 

f It is Uſual under this Seal to Grant Leaſes for Life or Years ; 8. 8 
eſpecially in ſmall Things, and to Poor Men. But in Matters of 2 Roll. Abr. 
Great Concern, it is the ſureſt Way to take a Leaſe under the 13% . 
Great Seal. | 1 

The Lord Chief Baron is the Chief Judge of this Court aſſiſted | 
with Three other Barons, who are the 8 Sovereign Auditors of Eng- 5 : Inft. 381] 
land, and Hear and Determine All Cauſes in Law or Equity. They 4 9% 115. 
are created by h Letters Patents, Cam diu ſe bene Geſſeriut. | See » , Inſt. 117. 
the 12 . z. chap. 2. and ſce their Oath, 4 Inſt. 109.] 3 Cro. 203. 

There alſo fits in this Court another Baron, call'd the Puiſne Ba- 
rom, who Adminiſters the Oath of all High-Sheriffs, Under-Sheriffs 


Bailiffs, Auditors, Receivers, Collectors, Controllers, Surveyors an 
Searchers of All the Cuſtoms in England. 


The Two i Chamberlains keep the Keys of the Treaſury, where nd. 106.4. 


the Records do lie with the Books of Domeſday. They Have a 4 inf. = 
Vote in Pricking of Sheriffs, Oc. 


The King's Attorney General is made Privy to all Extraordinary 
Matters in this Court, and Exhibits in His Own Name all Informa- 
tions for Concealment of Cuſtoms, Seizures and Receipts; as alſo In- 


formations 


"of 
2 
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* AInſt. 106, 
108. 


! 4 Inſt. 106, 
127. 


m 4 Inſt. 106, 
107. 


4 Inſt. 10). 


o 4 Inſt. 106. 


provide to pay the King's Debts, or elſe to be further Impriſon d. 


'Thoſe that do not pay the ſame. | See the Statutes concerning Firſt- 


formations for Intruſions, Waſtes, Spoily, L.ncroachments and Annoy- 
ances done upon any of the King's Lands, &c. or Informations upon 4B 
nal Statutes, Forfeitures and Breach of Covenant. Z 
The Subordinate Officers in this Upper Exchequer, are, . 
The Remembrancers, who keep the Records of the Court of Ex— 
chequer betwixt the King and His Subjects, and Enter the Rules and 
Orders there made. & One is calld the King, Remembrancer, the / 
Other, The Lord Treaſurer's Remembrancer. i See Cowe!'s Interpre- a 
ter, o. Remembrancer, c.] Theſe Remembrancers have ſeveral 
Attornics in their Offices to do Buſineſs under them. There is alſo 
a! Remembrancer of the Firſt-Fruits, who takes Bonds of the Bene- 
ficed Clergy for Firſt-Fruits and Tenths, and makes Proceſs Againſt 


< — L ** . p 


Fruits andTenths under Tit. 4rchbiſhop, Archdeacon, Parſon, Book 1. 
chap. 3. 

＋ be Clerk of the m Pipe; in whoſe Cuſtody are convey'd, out of 8 
the Offices of the King's and Treaſurers Remembrancers, (5c. ' 
Water thro' a Pipe into a Ciſtern) all Accounts and Debts due to the 
King. So as whatſoever is in Charge in this Roll, or Pipe, is ſaid in 
the Law to be duly charged. [Sce Cowel's Interpreter, v. Clerk of 
the Pipe. ] In the Treaſury of this Office are kept the Great Rolls 
of the Exchequer, containing the Antient Revenue of the Crown, 
and the Foreign Accounts, which contain Part of the Revenue which 
is Granted by Act of Parliament. | ; 
= Controller of the Pipe ; which is the Chancellor of the Ex- 
chequer. | 

1 he Clerk of the Pleas ; in whoſe Office all Officers and privilege- 
Perſons in this Court are to Sue, and fo be Sued. 

The Clerk of the Eftreats or Extract; who every Term receiv- 
eth Fftreats out of the Lord Treaſurer's Remembrancer's Office, 
and writeth Them out to be ſerved for the King, 6c. [See Of the 
Sheriff, Book 1. chap. 7.] | 

n The Foreign Oppoſer, or Ap poſer; who Oppoſeth all Sheriffs 
and Bailifts of Liberties of their Green-wax, 7. e. Fines, Iſſues, A- 
merciaments, Recognizances for the Peace or Good Behaviour, Re- 
cognizances for Appearances in any Court, Gc. certified in ſeveral 
Eſtreats into the Office of the Lord Treaſurer's Remembrancer, who 
Delivereth the ſame to the Clerk of the Eſtreats to be put into Pro- 
ceſs. And becauſe the Eſtreats annexed to the Writ are under the 
Seal in Green Wax, They are vulgarly call'd, Green-wax. 

The o Anditors; who take the Accounts of the King's Receivers, 
Sheriffs, Collectors and Cuſtomers, and audit and perfect them. | Sec 
the 33 H. S. chap. 39. and the 10 Rep. 103. | | 

Clerk of the Nichils, or Nihils, who maketh a Roll of ſuch Sums 
as the Sheriff upon Proceſs for the Green-wax Returns Nihil, Gc. 
[See 5 Rich. 2. chap. 13. Stat. 1. 


wh 
ay 


The Marſhal; To whom the Court committeth the keeping of 


the King's Debtors, during Term-Time, to the End that they may 


Clerk of the Summons, The Under-Chamberlains of the Exche- 

2 Secondaries in the Office of the King's Remembrancer, Seconr 

aries in the Office of the Lord Treaſurer's Remembrancer, Secon- 

daries of the Pipe, The Uſher of the Exchequer. 
2 


Laws of England. 


* 
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The ? Officers of the Receipt or Lower Court, (beſides the Lord e 4 Ink. 107, 
Hizh Treaſurer, the Treaſurer the Exchequer, The Chancellor, s.. 
the two Chamberlains before- mentioned) are Four Tellers, The 

Clerk of the Tallies, Clerk of the Pells (from His Parchment-Roll, 

call'd Pellis Receptornm) Two Deputy Chamberlains, Two Uphers, 

a Tally-Cattcr, Four Meſſengers. | See the 2 H. 6. chap. 10. Con- 

cerning Officers that may make Deputies. ] 

Thus much of the Officers, Now Let us View Its Juriſdiction. 

The 4 Juriſdiction of the Judicial Part of This Court in Gene- 2 Inft. 551. 
ral, concerneth the Lands, Rents, Franchiſes, Hereditaments, Debts, # md 1123 
Duti*s, Accounts, Goods, Chattels, and other Profits and Benefits in Os 
belonging to the K#722. 

The O Fcers and Miniſters, of this Court are Privileged to Sue 
and to be Sued Here. So is the King's Debtor, and the Debtor of 
the K ug, Debtor; Priſoners in this Court; Acconmants, that 
Have «<nterd into their Account. So that all the Officers, Their 
Clerks and Servants, All the King's Tenants and Farmers all Man- 
ner of Debtors or Accountants of the Exchequer are Privileged to Sue 
and Implead one another, or Any Stranger, in like Actions as arc 
proſ-cuted in the King's Bench or Common Pleas. 

The Judicial Part is a. Court both of Law and Equity; and the 
Fariſdiction of the one Court is as Large as the other, both being for 
the Ben ſit of the King, or where the King is concerned. 

1. The Court of Common Laco is in the Office of Pleas, after the 
Courle of the Common Law, held Coram Baronibus only. Here 
the Plaintiff ought to be a Tenant or Debtor to the King, or ſome 
way Accountant to him. The Leading Proceſs is either a Writ of 
Subpena or Quo Minns; The firſt is Gencrally uſed ; and Both Go 
into Wales; where no Proceſs of the Kings Bench or Common: 

Plas ought to Run, Except the Capias Utlagatum. | See of rita, 
chap. 4 poſt. And of the King's Advantages in Property and Suit, 
Book 1. chap. 2. and ſee the 1 Rich. 2. chap. 12, And for the Juriſ- 
diction of this Court, 33 H. 8. chap. 39.] | 

2. 1 The Court of Equity is Holden in the Exchequer-Chamber * A Inſt. 109, 
Before the Lord High "Treaſurer, Chancellor and Under-Treaſurer, ““. 
and Barons of the Exchequer. 'The Manner of their Proceedings is 
almoſt according to the Practice of the. High Court of Chancery. 

But the Plaintiff muſt ſet forth in His Bill That He is a Debtor to 
the King; But whether He is ſo or no, It is not Material. In this 
Court the Clergy frequently Exhibit Exgliſh Bills againſt ſuch as 
Refuſe to pay them their Tithes, to make the Defendants ſet them 
forth upon Oath, to prove the Payment of them, (7c. And Here 
the King's Attorney may exhibit Exgliſb Bills for Any Matter Con- 
cerning the King. And any Perſon Grieved in any Cauſe at Law 
proſecuted againſt Him on the Behalf of the King, or any Patentee 
of the King, &c. may Exhibit his Bill againſt the Attorney Gene- 
ral, and Others that are Intereſted in the Cauſe, to be Relieved in 
Equity. 

The Leading Proceſs is a Subpæna, as in the Court of Chancery. 


By the 1 Eliz. chap. 4. The Firſt-Fruits and Tenths of the Clergy 
are within the Survey of the Court of Exchequer. 


See 
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472 An Inſtitute of the Book IV. 
Sce the 13 Elis. chap. 4. 14 Eliz. chap. 7. 27 Eliz. chap. z. 
7 Jac. 1 chap. 15, How Accountants Lands are liable to the Pay- 
ment of the King's Debts. | 
By the 6 H. 4. chap. 3. Commiſſions may be ſent to Enquire of the 
Accounts of Sheriffs and other the King's Officers. 
+ 4Inft. 119, Io ſpeak Exactly, There are f Seven Courts in the Court of Ex- 
chequer, (viz.) The Court of Common Pleas or of Common Law, 
The Court of Equity, The Court of Accounts, The Court of Receipt, 
The Court of Exchequer-Chamber (being the Aflembly of all 
the Judges of Eugland to Debate Difficult Matters of Law) The 
Court of Exchequer-Chamber upon Errors in the Court of Exche- 
quer, [Sce 31 Ed. 3. chap. 12. 31 Eliz. chap. 1.) The Court of Ex- 
chequer-Chamber, upon Errors in the Court of King's Bench. See 
the 27 Elia. chap. 8. 1 Ehz. chap. 1.] 

Thus far Of the Courts at Weſtminſter, (viz.) The Chancery, 
King Bench, Common Pleas, and the Exchequer. Theſe are all 
Courts of Record, Except the Equity-ſide in the Chancery and the 
Exchequer. 


Of the Court VIII. The Court of f Chivalry or Court Martial) The Fountain of 
of 8 the Martial Law, is next to be Conſider'd. It is now Held at Do- 
or Court . 
Martial, ctors Commons in London. 
C4 Inſt. 123. The Judges of the Court were the Lord Conſtable of England 
x Inft. 74. a. and the Earl Marſhal of England. Marſhal is Derived from Marc, 
tr Lev. 230. in Saxon ſignifying a Horſe, and Schalc a Governor. * But now 
caſes Parl. the whole Office is Given to the Earl Marſhal, Except in Matters 
1 Inſt. 54. b. touching Life and Member, which muſt be before the Conſtable and 
4 Inſt. 127. Marſhal ; a Conſtable being appointed for that Turn only. | 
12” pleas The Grant of this Office is by Letters Patents to Exerciſe by 
oftheCrown, Himſelf or his ſufficient Deputy. | | | 
2 u Attendants on this Court are the Heralds, Created by Letters 
* 4 infl. 125, Patents. Of which Three are call'd King, at Arms, The Reſt are 
126, 12. Purſuicants, Theſe Heralds are Meſſengers of War and Peace, 
Skilful in Deſcents, Pedigrees and Armories, taking Care of the Ge- 
nealogies of the Nobility and Gentry. Their Learning in Deſcents 
* 4 Inſt. 126. and Pedigrees, * upon juſt Proof, may be a Means to quiet many 
Hob. 121. Controverſies about Titles of Honours, Dignities, and Inheritances. 
[See Of Evidence, chap. 4.) They Marſhal the Solemnities of Coro- 
nations, Marriages, Chriſtenings, Funerals, Feaſts, &c. of Great Per- 
y 1 Lev. 230. ſons, upon Requeſt, Y They pretend to have the Sole Power of 


2 Painting Arms, Marſhalling Funerals, (5c. 
» 59, Ec. 


1 Sid. 352, They were Incorporated by Rich. 3. and afterwards by King Phi- 


353, 354 lip and Queen Mary. 


Hawk. Pleas, 
Oe. Book 2. 


chap. 4. The 2 Juriſdiction of this Court is declared by the 13 Rich. 2. 


, 1 a. Stat. 1. chap. 2. (viz.) That It hath Cognizance of Contratts touch- 
2 ſt. 48. ing Deeds of Arms and War out of the Realm, and alſo of Things 


AInſt. 123, that touch Var within the Realm, which cannot be Determin'd or 


124, 13+ Diſcuſſed by the Common Law, with other Uſages and Cuftoms to the 
ſame Matters Appertaining. [See 8 Rich. 2. chap. 5. 


I Out 


. . Yi Ta n 
* r 
0 2E += be 


1 . 
_ * 
. + © 0 os 
* : * : 


» - 
: Rte : * * * * N ” g 
3 den Mee 
* * 


6 = 
Rene 


. e * * . 
— | «f I. , . b 
* 4 1 = 


„„ es As. BS. 


I 
3 


» ö F. 
. — * 8 * 2 
wo . Ce * a. 8 , f be * 5 
1 S . - — : ns 


n 


0 


ty where the ſaid Bench ſhall ſit; or in ſuch County by a Fury, and 


by the Civil Law; for the Judge has no Power to take ſuch a Recog- 33 11. 
nizance as a Court of Record may. (Q.) Yet this Court may Fine 1 Cre. 685. 


eh. „ 
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Out of the Realm, (i. e. in foreign Parts beyond Sea. For upon 

the Sea the Admiral hath Juriſdiction. Es 

2 But if the Cauſe of the Action done ont of the Realm is "I'ran- „ Nep. 47, 
ſitory, an Action lies at Common Law, tho done out of the Realm; 1 FF 
or if the Contract made beyond Sea is for doing any Act within the x Inft. 261.b. 
Realm, 'That Part gives it to the Common Law. An Obligation 123 134, 
made beyond Sca may be ſued here in Euglaud in what Place the 15 775 
Plaintift pleaſes; tho it bears date at a Place beyond Sea. [See Of 

the Admiralty-Conrt, poſt.] But if the Action is Criminal or Local, 

then the Cauſe belongs to this Court. 

The Words «ith other Uſjages and Cuſtoms ſupport the Claim of f 
this Court, to give Relief, to any of the Nobility and Gentry that | 'l 
are abuſed in Matters of Honour; and to keep up the Diſtinction and 
Degrees of Quality. | | 

b The Proceedings are according to the Cuſtoms and Uſages of * : Ing.. 74. 
the Court by Witneſſes, (and formerly by Combat) and in a Sum- A 261. 4. 
mary Way by Petition; and in Cafes Omitted according to the Civil 1 * 
Law, and Law of Arms. Therefore, upon Attainders, here can 4 Inſt. 125. 
be no Forfeiture of Land or Corruption of Blood. 


NE FIT IO 3 
Rog S 1 
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Ay the 1 H. 3. chap. 14. All Appeals for Offences done out of the 
Realm are Cognizable before the Conſtable and Marſhal ; but not Ap- 
peals of Offences within the Realm. 


4 All Appeals in Caſe of Arms or Heraldry from Grievazces or * alt. 1:5, 
from the Sentences, are to the King. This Sort of Appeal is Diffe- *** 
rent from an Appeal on an Offence. This is a Removal of the Cauſe 
to a Superior Court. , 4 | 3 
But this Court is Grown much out of Repute, and hath little or 
no Buſineſs. For, 


By the 26 H.8. chap. 13. 35 II. 8. chap. 2. 5 & 6 Ed. 6. chap. 11. 
All Treaſoms and Miſpriſion of Treaſons committed out of England 
Pall be inquired of in the King's Bench by a Fury of the ſaid Coun- 


before 5 Perſons, as the King ſball appoint iy Commiſſton, &c. 
[See the 6 Georg: chap. 3. Vitle Of the, Conrt of. Admiralty, infra; 
and the 7 Georg. chap. 6. For particular Courts Martial, and Book 1. 
chap. 5. at the End. 


IX. The Admiralty-Conrt (Curia Admiralitatis) is holden at Doc- ofthe Court 
tors Commons in London. The Admiralty Seſſious for Trial of Ma- ofAdn:iralty 
lefactors on the Sea is held in Southwark. © ; ES. 

© In the Admiralty-Court are the Admiral ( Admirallus) his Depu- «1.160. 
ty Judge (commonly a Doctor of the Civil Law) 'Two Regiſters, 4 Inft. 147. 
Advocates, Proftors and a Marſhal. ESP 

f It is not allow'd to be any Court of Record 


44 5 EE : 
4 Inſt. 13 5. 
, becauſe it proceeds , Roll. Abi. 


and Impriſon for a Contempt in the. Face of the Court. | 132 8. 


The Proceſs and Proceedings are in the Name of the Lord Admi- 3 
ral, and by Libel; and the Plaintiff and Defendant enter into g Sti- & 41nft. 135. 


Ppp pulation , ** 4. 


— 


— 
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— A | | Mo 
pulaticn {or Bail by a Sort of Recognizance) for Appearance, and to 
abide the Sentence. | 

Iost. 11.b. Beſides the Civil Law, the Maritime Laws of Rhodes and h O. 

_ ron are made Uſe of. [Sec Molloy De Jure Maritimo. | 

1 1 Inſt. 260. It hath i Juriſdiction and Power to Determine all Maritime 

a. & bd. Cauſes, or Cauſes ariſing wholly upon the Sea, out of the Juriſdic- 

7 3 54 tion of a County. 

1 Roll. Abr. A Judgment upon a Thing done upon Land is void. * It is no 

zin Part of the Sea, where One may fee what is done on one Side of the 

jf. Water and the other. So Note, That below the Low-Water 

z Rep. 107. Mark, The Admiral hath ſole and abſolute Juriſdiction. But be- 

3 _ 70 Fi tween the High-Water Mark, and Low-Water Mark, 'The Common 

18. lawand the Admiral have Juriſdiction by Turns; One upon the Wa- 

ter, the other upon Land. But if the Water is within a County, 

the Common Law claims Juriſdiction. : 

The Juriſdiction of the Admiral is Declared by Statutes, . which 
cannot be diſpenſed with by any Non Obſtante; becauſe All the 


King's Subjects have an Intereſt in the Juriſdiction of the Admiralty, 


» 4 Inſt. 135, 
136, 137. 


By the 13 Rich. 2. chap, 5. The Admirals and Their Deputies 
hall not medadle with am Thing done within the Realm, but only with 
Things done upon the Sea. 

By the 15 Rich. 2. chap. 3. The Court of Admiralty Hath 10 
manner of Conuſance of any Contract, or of any other Thing done 
cebit hin the County, either by Land or Mater, nor of Wreck of the 


Sea. 
es n The Admiral hath no Juriſdiction of J/reck, (i. e.) of Goods 
107. caſt and left upon the Land by the Sea; but of Flotſam, Ferſam 


1 Roll. Abr. 


331. and Lagan He hath Juriſdiction, for They are in and upon the Sea, 


[Sce Book 2. chap. 2. Of rect, Tit. Franchiſes.) But to go on with 
the 15 Rich. 2. 


Nevertheleſs, Of the Death of a Man and of Mayhem done in 
Great Ships, being and Hovering in the main Stream of great Ri- 
vers only, beneath the Points of the ſame Rivers, (In thoſe Two 
Caſes only on Rivers) The Admiral ſhall have Cognizance. And 
likewiſe To Arreſt Ships in great Fleets, for the Voyages of the King 
and Kingdom ; and ſball alſo have Juriſdiction in ſuch Fleets during 
ſuch Voyages. 


Note, That the Lord Admiral hath greater Juriſdiction in Caſe of 
the Death of Man and of Mayhem than in other Caſes, 


By the 2 H. 4. chap. 11. The 13 Rich. 2. chap. 5. is confirm d, 
and that Statuie and the Common Law ſhall be holder againſt the 
| Admiral, &c. And the Party Grieced by the Non-Obſervance of that 
Stutrt » ſhall (by Action upon His Caſe) Recover Double Damages a- 
gainſt the Proſecutor iu the Admiralty ; and the Proſecutor ſhall al- 

ſo forfeit Ten Pounds to the Ring, being thereof Attainted. 
By the 5 Eliz. chap. 5. 9. 3%. AW and Every the ſaid Offences he- 
Fore-mentioned, as hereafter ſill be done upon the main oh 1 
oft. 
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Coaſts of the Sea, being no Part of the Body of any Country, and 
without the Furiſdiftion of the Cinque Ports, and ont of any Haven 


or Pier, ſhall be Tried and Determined before the Admiral. 


This Act deſcribes particularly the Lord Admiral's Juriſdiction. So 
that the Juriſdiction of the Lord Admiral is contin'd to the main Se, 
or Coaſts of the Sea, being not within any County. But it ſpeaks 
only of ſome Ofences againſt Conſtitutions for the Maintenance of 
the Navy, not of Contratts. As to Contracts, the whole is to be 
done upon the Sea, and no Part within a County, to give the Admi- 
ral Juriſdiction. For where Part of the Act is done, or is to be done ®11nR.26: b. 
in England, and part out of the Realm, That Part that is, or is to 4 Inf. 134, 
be, performed out of the Realm, ſhall be tried by a Jury if Iflue be 141, 14. 
taken upon it. As in a Covenant by Charter-Party that a Ship ſhall s Rep.47.48. 
ſail from a Place in England to a Place in Spain, and remain ſome N * 
Days; if the Iſſue or the Queſtion is, Whether the Ship ſail'd thither 333, 533. 
and remain'd there ſo many Days; it ſhall be tried by a Jury. P $9 4 Inſt. 134, 


139, 142. 


if the Contract was made beyond Sea for doing of an Act, or Pay- Hob, 11. 59, 


ment of Money within this Kingdom; or if the Contract is upon the 212, 213. 


I Roll. Abr. 


Sea, and not for a Marine Cauſe, as to pay Money in England. For 1 5 
IP II J*® 


where Part belongs to the Common Law, and Part to the Admiral, 
The Common Law ſhall be prefer'd. But the Admiralty-Court 
may Award Executions upon 1 Land, or within a County, for that * 13Kep- 52. 
is not to hold Plea of any Thing ariſing upon Land. Upon Letters : Daub. abr. 
Miſſive or Requeſt it may alſo Award Execution upon a Judgment 263. 
given beyond Sea. 8 
This is the current Opinion among the common Lawyers con- 
cerning the Juriſdiction of the Admiralty. But it is inſiſted on the o- 
ther Hand by the Civilians, that the Lord Admiral hath Cognizance 
of Contracts made at Land touching Navigation and Trade by Sea. 
It is allow'd on Both Sides that the Lord Admiral hath Cognizance - , Roll. 
of Seamens Wages, [See 4 & 5 Aun. chap. 16.) and of Contracts and Abr. 530. 
Debts for making Ships, &c. and That He hath Power to Erect Bea- 3 og FO 
cons, Gc. But it is inſiſted further, that He hath Cognizance of 4, " 
Things done in Ports and Navigable Rivers; as concerning Dama- 4 Inſt. 148, 
s done to Perſons, Ships, Goods, Annoyances of free Paſſage, un- 
lawful Fiſhing; and alſo Cognizance of Contracts and other 'Things 
done beyond Sea, relating to Navigation and Trade by Sea. Jdeo 
Ouere, and ce 4 Inſt. 134, 135, 136, Oc. 
The Common Lawyers do not pretend to have Cognizance of * 4 Inft. 134. 
All Bargains and Contracts made upon the Sea, or beyond Sea, but 
yield That Some Contracts are under the Cognizance of the Conſtable 


and Marſhal, and ſome under the Cognizance of the Lord Admiral, 


[See Of the Curt of Chivalry, ante.] 
See the 5 H. 5. Stat. 1 chap. 6. Concerning Appointment of Cort 

2 of Truces and Safe Conduct in every Port; and 4 Laſt. 15 2, 
C. | | 


By the $ Eliz. chap. 5. If an Erroneous Sentence is given in this 
Court, The Appeal muft be made to Delegates appointed by Commiſ- 
ſion out of Chancery, whoſe Sentence ſhall be Final. 


Ppp 2 As 
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F | As there are many Inferior Admiralty-Courts, 'Their Appeals are 
q made to the Lord High Admiral in this Court. But the Lord War- 
1 den of the Cinque Ports is Admiral there, and hath the Juriſdiction 
| of the Admiralty exempt from the Admiralty of England. [Sce 
4 & chap. 2. poſt. 


0 |. See the 13 Car. 2. chap. 9. For Regulating the Navy Ships of Wa 
7h and Forces by Sea, and the 6 Georg. chap. 19. infra. 8988 


By the 2 W. & M. Seſſ. 2. chap. 2. Commiſſioners of the Admi- 


| ralty have like Authority and Juriſdiction as the Lord High Ad- 
i | miral. 


| By the 11 & 12 W. 3. chap. 7. Piracies and Felonies Committed 
'l pou the Sea, or where the Admiral hath Furiſdiction, may be Tried 
| | at Sea or upon Land in any of His Majeſty's Iſlands, Plantations, 
x : cc. by Commiſſion, according to the Courſe of the Admiralty. The 
4  Aeeefſaries in Piracy may be Tried in like Manner. 

1 But ſee 4 Georg. chap. 11. infra. See alſo in the ſaid Statute con- 
; | | cerning the Power of the Judge of the Admiralty in London, &c. To 


Reward Wounded Officers and Seamen, &c. in Defence of a Ship a- 
gainſt Pirates, 


1 By the 6 Georg. chap. 19. Perſons in Actual Service and Pay in 
1 any of the Ships or Veſſels of War committing any of the Crimes 
F | mention d in the 13 Car. 2. Chap. 9. upon the Shore in Foreign Parts 
may be Tried and puniſhed for the ſame, as if the Offences had been 


committed upon the main Sea, or on board of any Ships or Veſſels of 
Har. | 


mf the Court X. The Curt by Commiſſion according to the Statute of 28 H. 8. 
by Commiſ- chap. 15. Muſt be Holden before the Admiral or His Lieutenant or 


ſion accord- 


:$ H.8. ch.15. the Lord Chancellor. And the ſaid Commiſſioners, or Three of them, 
have Power to enquire of All Treaſons aud other Capital Crimes and 


Limited by the Commiſſion. And every Indictment ſo found ſhall be 
Good. And ſuch Order, Proceſs, Fudement and Execution ſhall be 
pad thereupon as againſt ſuch Offenders at Land. Alſo the Trial of 
(uch Offences (if They be Denied) ſhall be had by Twelve Men of 
the County limited in the ſaid Commiſſion, &c. | See for the Expo- 
ſition of this Act, 3 Inſt. 112, 113, 114.] c 


'The Proceſs and Proceedings here are to be in the Name of the 

King. 5 

©; Inſt, 11, f The Act of the 35 H. S. chap. 2. or 5 Ed. 6. chap. 11. concern- 

112. ing the Trial of Foreign Treaſons, or of Treaſon committed out of 

y oP '24, the Realm, do not take away the Statute of the 28 H. 8. chap. 15. 

Inſt, 261. b. for Trial of 'Treaſons, Gc. done upon the Sea, tho'they are done out 
of the Realm. Beſides, by the 11 & 12 V. z. chop. 7. This Statute 


of the 28 H. 8. is Declared to be ſtill in Force. 


By the 1 Ann. chap. 9. Captains and Mariners belonging to Ships 
and Deſtroying the ſame at Sea, ſhall be Tried in ſuch Places as 
; | 


ſhall 


ing to the Deputy, and Three or Tour Perſons more as ſhall be Nominated by 


Offences committed at Sea, and by a Fury of Twelve Men, as ſhall be 
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hall be Limited by the King's Commiſſion, aud according to the 


28 H. 8. 


By the 4 Georg. chap. 11. Pirates, Felons, and Robbers by the 


11 & 12 W. 3. Chap. 7. may be Tried according to the 28 H. 8. 
chap. 15. 


[See the 33 U. 8. chap. 12. 1165 12 . z. chap. 12. For the Trial 


of the Governors of Plantations, &c. 10 Hun. chap. 1. For the 
Trial of Officers and Soldiers, that either upon Land out of Great 
Britain, or at Sea, hold Correſpondence with a Rebel or Enemy, 


&c.] 


XI. à The Court of A/Jizes (from ideo, To fit together) is a the Court 


; ' f Aſh | 
Court wherein the Twelve Judges, (vi. ) The Juſtices and Barons of « Frye 


the King's Courts at Weſtminſter are empower'd by Commiſſion to 4 Luſt. 158. 
Try all Cauſes Civil and Criminal in every County of England, ex- 
cept Middleſex, where the King's Courts of Records do fit, and ex- 
cept where His Courts for His County Palatines are held. The Pro- 
greſs into the ſeveral Counties is call'd the Circuit. "Theſe Circuits 
are Six, to Each of which Two Judges are appointed. But as for 


Wales, There are but Two Circuits, North and South J/ales. For 
Each of which, 


By the 18 Eliz. chap. 8. The King may Appoint Two Perſons 
learned in the Laws to be Judges in each of the Welſh Circuits, 


which had but One Fuſtice before, and may Grant Commiſſions of 
Aſſociation, &c. | See the 34 & 35 H. 8. chap. 26.] 


The Judges are to be attended by the Sheriff of each County, and 


His Under Officers, Oc. If He is abſent, or negligent in His Duty, 
the Judges may Fine Him. 


The Judges of Aſſize came into the Place of the antient * Zyſtices * Ant. 295. 


in Eyre (Juſtitiarii Itinerantes) about the Time of Rich. 2. who 2 39 aol 


tried Titles of Lands or Goods, and all Treaſons, Felonies, 6c. going 4 tut 184. 
round the Kingdom once in ſeven Years. | 195, 291. 


15, 16, 17. 


ſions. Pacon's 


A Commiſſion is a Delegation by Vertue of the Common Law e 29-090 


or of an Act of Parliament, whereby Juriſdiction, Power and Au- 2 77 
thority is conferr'd on Others. All Commiſſions of New Invention 164. 
are againſt Law, until They have Allowance by Act of Parliament. 

1. 2 By a Commiſſion of Qyer and Terminer (to Hear and Deter- 
mine) Directed to Them and many other Gentlemen of the Coun- 368. 
ty. But the Judges are to be of the Corum; To as the Reſt cannot Ins. 12. 


f i 162,163, 164. 
act without Them. [See the 13 Ed. 1. chap. 29. 2 Fd. 3. chap. 2. 165,166, 16“. 


34 Ed. 3. chap. 1.] By Vertue of this Commiſſion, They have Power 9 Kep: 113. 


. r f b * » H. P. Co 161. 
to Hear and Determine Treaſons and ali manner of Felonies and Crompt. 226. 


Miſdemeanors. [See the Form of the Commiſſion, Crompt. Jur. 1 Ventr. 85. 
121. 4 Iuſt. 162, 163. and ſce 2 Inft. 419.) 


This chap. 5. 


8 


— — — 


Sapieutis Judicis Eft Cogitare Tantum ſibi eſe Permiſſum Quantum Commiſ 
ſum & Creditum. 4 Init. 163. 


The Judges of Circuits fit by Vertue of y Nor em Commif. 


2 2 Inſt. 419, 


Hawk, Pleas, 
c. Book 2. 
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his is the largeſt Commiſſion that They have. It may be either 
General or Special. Special. i. e. To try only particular Perfons or 
Offences, 

They cannot proceed but upon Indictments taken before Them- 
ſelves, unleſs They Have a Commiſſion of Gaol-Delivery too, or a 


Special Commiſſion. For the Authority of Commiſſioners of Over 8 
and Terminer is, Ad IN 9 UIRENDUM, Audieudum & Termi- Y 
nandum, to Inquire, Hear and Determine. They may upon an In- * 


dictment found proceed the ſame Day againſt the Party indicted. [See 

1 Ann. chap. 80 | i . | 
„nog 168. 2+ By a Commiſſion of General Gaok-Delivery, directed only to 
16. the Judges Themſelves, and the Clerk of the 4ſſize aſſociate, They * 
H.P.C. 153. have Power to try every Priſoner in the Gaol committed for any bs 
: pl - * Offence whatſoever, and the ſame Day He is Indicted ; but none but 
Dalt. ch. 73. Priſoners in the Gaol : So that one way or other 'They rid the Gaol 
p. . of all the Priſoners in it. [ See the Form of This Commiſſion of Gene- 
. ral Cao Delivery, Crompt. Fur. 1 25. 4 Inſt. 168. They may pro- 
chap. 6. ceed upon Indictments taken before Juſtices of the Peace, as well as 

upon Indictments taken before Themſelves. [See the 27 Ed. 1. chap, z. 

4 Ed. 3. chap. 2. and 10. 1 Ed. 6. chap. 7. 1 & 2 Ph. & Mar. chap, 
| 13. And the 2 & 3 Ph. & M. chap. 18. For Corporations, &c. See | 
7 alſo the 33 H. 8. chap. 24. infra.] | K 
© 1Inſt.263. 3. By a Commiſhon of Age directed to Themſelves only, and 


* 2 * LR IT En 


* 
- 
— 


5 2. Inſt. 422 the Clerk of the Aſſize, to take Aſſizes; upon which Account They '2 
1 | = 158, Are call'd Juſtices of Aſſize. The Office of 'Theſe Tuſtices is to do 4 
1 161. Right upon Writs of Novel Diſſeiſin (called Mises) brought before 1 
11 e Them by ſuch as are wrongfully Thruſt out of their Lands. [See 1 
1 ts Raw: ;:. The Commiſhon, Compt. Fur. 204. 4 Luſt. 15 8.] Theſe Writs were ; 
ſl . Crompt. Jur. frequent heretofore ; but now Men's Poſſeſſions are ſooner Recovered 1 
3 cg by Pealing Leaſes upon the Land, or by bringing Ejectments; the Y 
i Sc. Book 2. Defendant agreeing to confeſs Leaſe, Entry and Ouſter. [See Of E- 1 
1 - Tris Jectment, chap. 4. poſt.] 4 Divers Acts of Parliament have Given F 
14 Jur, a08, Ee. Them Great Authority in Criminal and Civil Cauſes. [See the ; 
ö ; 4 Inſt. 158, 4 Inſt. 159. 3 1 
| 8 + 185 Hereunto belong Commiſſions of Aſociatiou, for Others to be aſſo- 5 
j ; 186, 187. ciate, or to be joynd to them as Fellow Juſtices; J/rits of Admit- | 
15 tance directed to the Juſtices to Admit them; The Writ of Si uon . 
i Omnes, for the Reſt to proceed, tho the Others do not come. And | 
itt this the King may do with Reſpect to Juſtices of Oyer and Terminer, 
'x and Gaol-Delivery. 
*  . Errors before Juſtices of Aſſize ſhall be redreſs'd in the © King's 
if © Cromre, Bench, and not in the Common Pleas. . 
x jur. — N [See the 27 Ed. 1. chap. 3. De Finibus. 2 Ed. z. chap. 2, | 
By the 33 H, 8. chap. 24. None ſhall be Fuſtices of Aſſiſe or Gaol- * 


Delivery i any ny where He was Born or Inhabits, in Pain of 
100 l. This Aft does not Extend to Officers in Corporations, &c. [ Sec 
8 Rich. 2. chap. 2. 


Yet tle contrary has been often done by a Non Obftarite in the 
Patent. But now it is Declar d by the 1 V &. M. Sefſ. 2. chap. 2. 
That the pretended Power of Suſpending Laws, or the Execution of 
Them by Regal Authority only, is illegal. 
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Laws of England. 


Ch. I. 


4. By Commiſſion (or rather Writ) of f N Prins directed to the * 2Inft. 424. | 
Judges and Clerk of Afſize, who are therefore called uſticef of Ni{lt * 1 
Prins, Their Authority is annexed to the Juſtices of Aſſiſe. It is 2 8 0 
call'd a Commithon of Ntft Prins from a Judicial Writ of Diſtringar, 1 
where the Sheriff is commanded to Diſtrain the impanel'd Jury by 1 
their Lands to appear at Weſtminſter beforc the Juſtices at a certain 1 
Day in the following Term, to try ſome Cauſe, $i or Ni Prins 1 
Fuſtitiarii Noſtri ad Aſſigas Capiendas Venerint, &c. unleſs the Ju- | 
ſtices come before that Day to ſuch a Place in ſuch a County, where 0 
the Caſe is 'I'riable. [See Meſtm. 2. chap. 30. or 13 Ed. 1. chap. 30. 
and 2 Iuſt. 420, Gc.] 1 

For all Civil Cauſes grown to Iſſue (or where Suit is conteſted, 
and the Fact ready to be tried) in the Courts at J/eftminſter arc 
brought down in the Vacation, before the Day of Appearanoe ap- 
pes for the Jury above, into the County where the Action was | 


Verdict is found. / 
[See 27 Ed. 1. chap. 4. 12 Ed. 2. chap. 3 & 4. 14 Bd. 3. tat. 1. 0 
chap. 16. 7 Rich. 2. chap. 15. 9 Rich. 2. chap. 7. 14 H. 6. chap. 1.] 


aid, for the Eaſe of the Plaintiff, Defendant, Jury and Witneſſes, to t 
be tried there; which is uſually done in Two or Three Days. And + 1 
then upon the Return of the Verdict given by the Jury to the Court [ 
above, the Judges there give Judgment for the Party for whom the | 


By the 18 Eliz. chap. 12. The Chief Fuſtices or Chief Baron, or 
in their Abſence To other Juſtices or Barons, as Fuſtices of Nifi 
Prius for the Coumty of Middleſex, fhall Try Canſes pon Writs of 
Niſi Prius por Y ue, joyrr'd in the King's Bench, Common Pleas, or 
Exchequer, in the Term-Time, or Four Days after each Term. 


Tho Trials by Nie Prius are for the Eaſe of the Parties, Juries 
and Witnefles, by ſaving them the Charge and Trouble of coming 
up to Weſtminſter ; 5 in Matters of Great Weight, or where the 

Judges above, upon Motion and Information, 
will often retain Cauſes to be tried there; and then the Juries and 
Witneſſes in ſuch Cafes muſt come up to the Courts at Veſtniuſter 
for the Trial of the Cauſe, which is.call'd a Trial at Bar. The Tacwnn,.. 
King hath his Election to try his Suits at the Bar or in the Conntry, 
and in what Court He pleaſes. | 

5. By Commiſſion of the 8 Peace in every County of their Circuit, 5 4 Inſt. 170. 
[See the Form of the Commiſſion of the Peace. Dalt. chap. 5. N 

All the Juſtices of the Peace of that County where the Judges 
have their Aſſizes, are bound to be preſent. And if they make De- 
fault. without Lawful Impediment, The Judges may ſet a Fine up- 
on them for their Neglect. See Of the General or Oparter- Seſſions 
of the Peace, infra. | 

Note, That there is a Commiſſion of the Peace, Oyer and Termi- 
ner and Gaol-Delivery of Newgate, Held ſeveral Times in a Lear 
for the City of London and County of Middleſex, at Fuſtice-Hall in 
the Old hay where the Lord Mayor is the Chief Judge. 

Theſe are the Five Commiſſions, by Vertue of which the Judges in 
their Circuits execute their Authority. | 

h But if Juſtices ſit by Force of a Commiſſion, and do not Ad- [4F* 265. 
journ the Commiſion, it is determin'd. Thoſe that fit by Vertue 123. 1225 
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Of rhe-Court 
of the Quar- 
ter-Seſſions. 
Lamb. 
Book 4. 
chap. 19, 20. 


„ 


of a Commiſſiou are not countermanded by any new Commiſion, 
unleſs the New Commiſſion be ſhewed unto I hem, or proclaim'd in 


the County; or unleſs the New Commiſſioners do itt by Force of the 


NP 


New Commilion. [Sce the 2 & 3 Ph. & M. chap. 18.] 
| 227 the 9 Ed. 3. chap. 5. The Juſtices of Aſſize, Gaol-Delivery, 


and of Oyer and Terminer, ſhall ſend their Records and Proceſſes 


to the Exchequer every Dar at Michaelmas, to be kept inthe Trea- 
ſury, &c. | EE 


* 


By the 1 Ed. 6. chap. 7. No Proceſs or Suit before any Zuſtices of 


Aſſize, Gaol-Delivery, Oyer and 'Terminer, Juſtices of the Peace, 
&c. Hall be Diſcontinued by the Making or Publiſhing a New Chin 
#iſſion, or Aſſociation, or by Altering the Names of any of the Ju- 
ftices or Commiſſuner;; but the New Fuſtices or Commiſſioners may 
proceed as if the Old ones had remained. [ See this Statute concern - 
ing the Continuation of Sits more at large, and the 11 H. 6. 


chap. 6.] 


Ay the 1 Ann. chap. 8. No Commiſſion of Aſſize, Oyer and Ter- 
miner, General Gaol-Delivery, or Aſſociation, Writ of Admittance, 
or Si non Omnes, or Aſſiſtance, or Commiſſion of the Peace, ſhall he 
determined by the Death of the King, but ſhall Continue Six Months, 
zinleſs Superſeded, &c. [Sec the 7 & 8 JV. z. chap. 27. 


© See the 14 H. 6. chap. 3. For holding the Aſſizes at Carli/le for the 
County of Cumberland. 1 Georg. chap. 37. For holding the Aſſizes 
for the County of Cornwall, (5c. 


XII. The General or Quarter Seſſions of the Peace is a Court of 
Record held every Quarter of the Ycar, in every County, before 
Two or More Juſtices (1. Quorum) for the Execution of their Au— 
thority given Them by a Commiſſion of the Peace, and ſeveral Acts 
of Parliament. In ſome of the larger Counties the banal divide 
the Shires into 'Three or Four Parts, and keep Four ſeveral Seffions 
in each Part. | 


mo y the 2 H. 5. Stat. 1. chap. 4. The Oparter-Seſſions is appointed 
to be kept Four Times in the Tear (viz.) In the Firſt Week after 
Michaclmas-Day. In the Firſt Week after Epiphany, In the Firfs 
Veel after the Cloſe of Eaſter, In the Week after the Tranſlation of 
Thomas a Becket (being the 7th of July) and Oftner if Need be. 


But Cuſtom, contrary to the Rules of Law, prevails againſt this 
Statute in ſome Counties, and the Quarter-Seſhons are kept at other 
Times. | 


By the 14 H. 6. chap. 4. The Juſtices of Middleſex are not obliged 

to keep their Seſſions above Tei e in the Tear. 

By the 32 H. 8. chap. 43. Juſtices of the Counties Palatine f 

Cheſter aud Lancaſter are to keep Sefſions only at Michaelmas and 

Eaſter. > 
4 ; 
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The Seſſions may laſt two or three Days, vet the Record ought to 
mention that the Seſſions was Holden at k One certain Day, (viz. 
the firit Day thereof, 

The Place for keeping the Quarter-Seſſions in the County is uſu- 
ally*in one of the Principal 'Towns in the County, according to the 
Diſcretion of the Juſtices. This being agreed on, The Seffions ought 
to be Warned by Warrant of two or more Juſtices (1. Corum) di- 
rected to the Sheriff, thereby Commanding him to Summon a Seſſions 
of the Peace, to Return a Grand- Jury before them or their Fellow 
Juſtices, at a certain Day and Place, and to Give Notice to all 
Stewards, Conſtables, and Bailiffs of Liberties to attend. 1 And ſuch ! Lamb. 
a Precept by any two ſuch Juſtices cannot be ſuperſeded by any of che 4. 
their Fellows, but only by Writs out of Chancery. vinpt 


Crompt. 
122. b. 


By the 5 Ed. 6. (not Printed) The Sefſions for Angleſey is to be 


kept at Beaumaris. Hut, 


By the 1 Georg. chap. 26. The Fuſtices may adjourn to other 
Places for taking the Oaths to the King. 
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Let us Conſider the Perſons that Attend this Court and its Ju- 
riſdittion. 

1. There muſt Attend at this Court, 

The m Crftos Rotulorum; or His Deputy; He hath the keeping of 2 Inft. 674. 


. 
+4. As Logs " » 
PN ITY — 3 . 


4 All Bargains and Sales by Deed Indented and Inroll'd, and of the cee 
+ Records of the Seſſions, and of the Commiſſion of the Peace. [See 3 

$ the 37 H. 8. chap. 1. 3 G 4 Ed. 6. chap. 1.] 

8 i De Fanta of the Peace: who are to certify their Recogni- » Dalr. ch. 

—  rzances, [Sce the 3 H. 7. chap. 1. 5 & 6 Ed. 6. chap. 25.] and Exa- 187. P. 313, 


4 minations taken By Them, and to Hear Cauſes, gc. [See 12 Rich. 2. 2 Lamb. 
; chap. 10. 2 J. 3. chap. 4.] If any one docs not Attend or does Miſ- Book 4. ch. 3. 


: behave himfelt, The Court, as a Court, upon Indictment may Fine 
1 and Impriſon Him. ( 0. 


BE The Clerk of the Peace; to Read the Indictments, to Enter the 


Acts of the Court, and to Draw up Proceſs. He is Deputy to the 
Cuſtos Rotulorum. 


| 5 By the 1 W. & M. Seſſ. 1. chap. 21. The Clerk of the Peace 7s t9 
KF: be appointed by the Cuſtos Rotulorum ceitheut Fee or Reward, 01: 
| 9 Pain of Forfeitiug Double Value of the Sum Given, and of being 

17 Diſabled to enjoy Their Places. He may enjoy his Office Quam 
1 diu ſe bene Geflerit. But for Miſdemeanins [imſilf the Juſtices 
| in Sefjions may Diſcharge Him. And then the Cuſtos Rotulorum 
2s to chooſe Another Reſident in the County, or on Default the Ju- 
ſticcs in Seffions to Appoint One. [See the 27 H. 8. chap. 16. 10 & 11 
V. z. chap. 23. 3 Georg. chap. 18.] 


The Sheri, or His Deputy; To Return Juries, To Receive the 


[ Fines ſet by the Court on Delinquents, &c. 
 Coroners allo muſt Attend, becauſe they are Parties to Exigents, 
; and in ſome Caſes have Power to Commit; So the Gaoler with His 


Priſoners, | See the 3 H. 7, chap. 3.] The Governor of the Houſe of 
Correction, to Give a Calendar of ſuch Rogues and Diſorderly Per- 
ſons as have been committed, and to Receive 'Thoſe that are com- 


Qq q mitted 


\» 
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mitted by the Court. [Sec the 7 Far. 1. chop. 4.] The Bailiff of 
Hundreds and Liberties, to Return the Seſſions Proceſs ; The Corr 
ſtables of Hundreds, &c. to make a Return of their Warrants, to 
bring their own Preſentments of what is amiſs in the County, and 
Thoſe Preſentments which they receive from their Petty Cöͤnſta- 
bles ; Treaſwrers of the County-Stock ; All Perſons that are Bound 
by Recogmzance to appear and anſwer for Themſelves, or to Give 
Evidence or Proſecute; All Zarors (of the Grand or Petty Jury 

Return'd by the Sheriff on Pain of Loſs of Iflues or Profits of Their 
Lands. 

o 1 Lev. 139 Freedom from Arrcſts upon Mean Proceſs, is to be allowed to 
all that attend upon a Court of Record. So that if ſuch a one is 
arreſted upon Meam Proceſs, This Court may Diſcharge him. 

2, The Juriſdiction of the Juſtices in Seſſions conſiſts in Hearir, 
and Determining Felonies, Treſpaſſes againſt the Publick Peace, Cc. 
mention'd in their Comiſſion, or given by $:atutes. Upon Con- 
viction in Treſpaſs, This Court may Fine, Gc. But tho' they 
Have Power to Hear and Determine Felonies, They uſually Try 
only Petty Larcenies ; other Felonies being of Courſe Tried at the 
Aſſizes. i 3 

But there are many Offences which by Particular Statutes ought 
to be proſecuted in this Court; as concerning Alchouſe-keepers, 
and ſelling Ale to an Unlicenſed Alehouſe-keeper, Baſtard-Children, 
Badgers of Grain Butter and Cheeſe, Bakers, concerning Bridges, 

Cottages, Foreſtalling, Regrating and Ingroſſing, Game, High- 
ways, Maſters and Apprentices, Malſters, Settlements and Appeals 
concerning the Poor, Popiſh Recuſants, Raiſing Money for Paſ- 
ſing Vagrants, Wages, Weights and Meaſures. [See the Offences 
and . collected by Lambard chap. 19. and Nelſon Tit. Se 
1071S.) 

5 Some Things are particularly enjoyn'd to be done in Eaſter and 
Michaelmas Seſſions, and cannot be done in any other. In Eaſter 
Seſſions, Relief for Maimed Soldiers is to be rais'd by an Aſſeſſ- 
ment, The Wees of Labourcrs Taxed, Treaſurers for the County- 
Stock are to be appointed, and the Prices of the Carriage of Goods 
are to be Settled. In Michaelmas Seſſions, The Juſtices, who are to 
controul the Eſtreats of Sheriffs muſt be choſen by the Cftos Ro- 
tulorum, or by the Eldeſt of the Cuorum; or the Prices of Victuals 
may be then Aſſeſſed or at Eaſter. [See Lambard, Nelſon, ut ſu- 
pra. And 4 the Form of Holding the SeJtozzs-Court, Dalton, 185, 
186, 187, Oc. | | 

3 Cro. 438, P One ought not to be Indicted and Tried the ſame Seſſions. 

448. Beſides Trials upon Traverſe, i. e. where the Party takes Iſſue, or 

ag” a 1 denies the Chief Matters of the Indictment, or the Point of the In- 

Contra 2 Inſt. dictment, The Juſtices make Orders upon Hearing of Complaints, 

565 16, Cc. Which if Diſobey d, they may bind the Delinquent to appear 

Ame res. and Anſwer the Contempt, or immediately commit him to Priſon 
till Obedience to the Order is performed. But an Order of the 
Quarter-Seſſions may be Removed by a Writ of Certiorari into the 
King's Bench, and be quaſhed for Inſufficiences appearing upon the 
Order; or it may be ſent back again by Procedendo. Strictneſs of 

« 1 Vent. 3). Words are not required in an 4 Order of Seſſions, as in an Indictment. 

; [See Certiorari in the Catalogue of Mrits, chap. 4. poſtea.] 1 

2 n 
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In this Court ſeveral Statutes are to be Proclaim'd by Expreſ; 
Command in the ſaid Statutes. 

r In ſome Counties the Seſſions are uſually adjourn'd, for Diſpatch - Dali. «1, 
of Buſineſs, to a private Chamber; where Four Juſtices make Orders 185. p. 8 
concerning Matters of Importance, to promote ſome private Deſign, 
cc. Onare, it ſuch Orders are Good. 

There is ſometimes kept a Special or Petty Seſſions by ſome Ju- 
ſtices at an Inn, Gc. for the more ſpeedy Diſpatch of Buſmeſs in the 
Neighbourhood ; as for Licenſing Alchouſes, Taking the Accounts of 
the Overſeers of the Poor and Surveyors of the Highways, and to get 
Information of the State of the Highways, and for Examining the 
Regiſter-Books of Rectors, and Vicars, as to Afidavits for Burying in 
Woollen, Ge. 

Several Corporations have their Quarter-Seſions within their ow: 

Limits. [See Of Juſtices of the Peace, Book 1. chap. 7.] 


XIII. The Sheriff's f Turn (from Jour, a Circuit) is a Court of Of the She- 

Record held in the uſual Place before the Sheriff Twice every Year, Html 
(vis. ) within a Month after Eaſter, and within a Month after 17- 4 Intt. 266. 
chaclmas for Criminal Cauſes. Otherwiſe, if Held at any other 
Time the Preſentments there are void. [See Magna Charta, chap. 
35. and the 31 Ed. 3. chap. 15.] It is the King's Leet throughout the 
County, tho” it is held in every particular Hundred, | See the Statute 
of Marlebridge, chap. 10.] and the Sheriff is Judge of it, as of a 
Court incident to His Oſhce. The Style of this Court is Curia vi- 
ſus Franci plegii Domini Regis tent. apud A. Coram Vicecomit. in 
Turno ſuo Primo die, &c. 

All © Eccleſiaſtical Cauſes were antiently Determin'd in the Turn, . 16g. 30. 
and the Biſhop with the Sheriff did go in Circuit Twice every Year, 4 Ink. 255. 
thro' every Hundred in the County. 28 

Thoſe Things are inquirable here, as are inquirable in a Leet. 

For the Court-Leets were taken out of the Turn. See Magna 
Charta, chap. 17. and 2 Inſt. 32. 28 Ed. 3. chap. 9. 1 Ed. 4. chap. 2. 
and of the Conrt-Leet, infra.) 

u An Ofender here ſhall be 4merced, and there ſhall be a Di- « 8 Rep. 38, 
ftreſs or Action of Debt for that Amerciament. But the Sheriff may 39. 
impoſe a Fine on any that are guilty of an Offence in the Face of the 
Court; and on Oſhcers neglecting Duty, Gc. and here alſo He may 
Diſtrain, or bring an Action of Debt. [Sec Hawkinss Pleas of the 
Crown, Book 2. cheap. 10.] 


XIV. The * County-Court (Curia Comitatns) is Held from Month [ofthe Coun. 
to Month by the Sheriff, or His Under-Sheriff, upon a Certain Day ; nets 


. 
—— — - - = 


the Month being computed by twenty-eight Days, and not accord- 9 
ing to the Kalendar. [See Magna Charta, chap. 35. and 2 Fd. 6. 
chap. 25. 

It may be kept at any Place, within the County, by the Sheriff, 
unleſs He is Reſtrained by Statute. 

This Court is no Court of ) Record, but only a Court-Baron, ? 2 Inſt. 225. 
The Freeholders or Suitors of this Court are the Judges, not the 3 R 256 
Sheriff. The Firſt Proceſs is a Diſtringas, or Diſtreſs, till the es- 
tendant does appear; but no Capias can iflue from this Court. 
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Ofthe Court. | | 
8 Surety for Freemen) is a Court of Record, Held before the Steward 


*2Inft. 51, of the Lect, that the King may be certified, by the View of the 


434 An Inſtitute of the Book IV. 
: 2 Inſt. 312. 2 This Court is for Civil Cauſes, and doth hold Pleas betwint 
12 Party and Party, where the Debt or Damage is under 40 J. But it 


2 Roll. Abr. ought not to ſuffer the Plaintiff (as is too often practiſed) to divide 


37 abr, his Debt into ſeveral Plaints under 40 5. to empower this Court to 


506. hold Plea of it. For in this Caſe the Defendant may have a Prohi- 


bition. It hath not Cognizance of Treſpaſs Vi & Armis, becauſe a 
Fine is thereby due to the King, which it cannot impoſe. But by 
Vertue of a Writ of Zzſzices the Court may hold Plea of 'Treſpaſ; 
Vi & Armis, and of any Sum, or of all Actions Perſonal above 4o x. 
For this Writ is in the Nature of a Commiſſion to the Sheriff, and 
is /contiel (i. e.) belongs to the Sherift, is triable in the County- 
Court, and is not Returnable. In a Replevirn, The Sum may be 
above 40. Yet if Freehold is pleaded by the Defendant, This 
Court can proceed no further; For Freehold ſhall never be tried 
without Writ, thcrefore the Cauſe muſt be removed; as when a De- 
fendant avoweth for Damagegfeaſaut, and the Plaintift juſtifieth by 
Reaſon of Common of Paſture. 
* 4 Inft. 266. 2 A Coroner is to be choſen here in full and open County by the 
Frecholders of the County by Force of the King's Writ; and is to be 
preſent in this Court to pronounce Judgment of Outlawry upon the 
Exigent, after Cuinto Exatins, at the Fifth Court, if the Defendant 
docs not appear. [See Of the Coroner, Book 1. chap. 7. and Of 
Ontlawry, chap. 4. G. 5. poſt.| | 
b K-7112hts of the Shire for the Parliament, and Perderors of tho 
Foreſt, are here likewiſe to be choſen. [Sec of the Parliament, ante, 
and of the Court of the Foreſt, poſt. 


v2 Inſt. 559. 


By the 11 H. 7. chap. 15. Sheriffs Proceedings in Connty-Conrts 
are Examinable by Fuſtices of the Peace, &c. 


of the Hun! XV. © The Hundred-Court is held before a Steward, but the 


gred. Court. $zztors are the Fudges. It is Derived out of the County-Court for 
* 2 Inſt 71-' the Eaſe of the Subject, and conſequently is no Court of Record, 


22 Having like Juriſdiction. It may be Held Every Three Weeks. 


Theſe Courts are Franchiſes, and the Sheriff hath nothing to do with 


Them. [See Of Hundreds in the Introduttion.] 
XVI. d The Leet or View of Frank-pledge (from Free-Pledge; 


7% 15 99 Steward, of the Manners of the People within that Precinct, for the 
4 Inft. 261, Preſervation of the King's Peace, and the Puniſhment of ſeveral Of- 
3 fences againſt the Publick. For this Reaſon every one muſt be with- 
3 Cro. 76, in ſome Leet. None can be of two Lects ; unleſs perhaps one hath 
2 Danv. Abr. not a General Juriſdiction. For then the Inhabitants within ſuch a 
239,299,293: private Leet muſt attend the Sheriff's Turn for all other Matters 
that are not within the Cognizance of the private Leet. If One's 

| Houſe ſtands in two Leets, He is ſaid to be Commorant in that 

where His Bed ſtands. The Precin& of the Frank-Pledge is call'd 


Decenna ; becauſe it commonly conſiſted of ten Houſes. The Peo- 


ple did heretofore undergo great Trouble in Travelling to the She- 


riff's Turn, therefore Leets or Views of Frank-Pledge were granted 
| to 
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to Lords of Hundreds and Manors and leffer Franchiſes, and to M ayors 
of Cities, &c. out of the Sheriffs Turn. [Sce the 12 Fd. 4. chap. 8.] 
Upon this Account, there is a Duty in many Leets De Certo Lets. 
towards the Charge of obtaining the Grant of the Leet. Yet theſe 
Courts are ſtill the King's Courts, tho' the Profit goes to a Common 
Perſon, or to a Subject. 

© Leets may be Held by Charter or Preſcription. By Chartcr, on 
the ſame Days contained in the Charter, By Preſcription, on Cer- 
tain or Uncertain Days according to Uſage. For it is faid that the 
Statute of Magna Charta, (which provides that no Lect ſhall be 
holden but twice in the Year) was in Affirmance of the Common 
Law, and therefore that one might preſcribe againſt it, or that that 
Statute and the 31 Ed. 3. chap. 15. Extend only to the Sheriff”; 
Turn, and to thoſe Leets only that were Granted out of the Turn; 
not to Thoſe that were before the Statutes. But They muſt be kept 
in a Certain and Determinate Place within the Precinct. A Man 
may preſcribe for a Leet to enquire of one or two Articles only, as 
before Hinted. 

'The Steward is the f Judge as the Sheriff is in the Turn, All 
Freeholders within the Precinct are Obliged to come to it, and All 
other People above the Age of Twelve Years and under Sixty; except 
Peers, Clergy-men, Women and Tenants in antient Demeſne. [See 
the Stat of Marlebridge 52 H. 3. chap. 10. and 2 Inſt. 120, c.] The 


Jury ought to conſiſt of Twelve Freeholders at leaſt, to inquire and 


Preſent all Things preſentable. If there are not Twelve Freeholders 


Reſiants to be ſworn on the Jury, or any Suitors, The Steward may 
cauſe Strangers that come within the View or Precinct to be of the 
Inqueſt or Fees. No One is bound to attend on the Account of His 
Lands lying within the Precin&, but only in reſpe& of His perſonal 
Reſidency. 

The Steward hath Power and Authority in this Court. 1. To 
Ele& Officers, as Conſtables, Tithingmen, Haywa ds, Ale-'Taſters, 
Sc. To puniſh Offenders by the Common Law; not by Statute, un- 
leſs the Statute gives Authority, [See the 18 Ed. 2. but in no Caſe 
with Death. Petty Treaſons, Felonies, Treſpaſſes Ji & Armis arc 
enquirable here by the Jury, and may be preſented in this Court; 
but are not puniſhable here. They are to be certified by the Steward 
to the Juſtices of the Peace at the next Quarter- Seſſions, Other Of- 
fences may be enquired of, preſented and puniſhed ; Some by Com- 
mom Law and ſome by Statutes. | See 4 Iuſt. 265.] 

This Court hath Cognizance, by Common Law or by Statute, of 
Tipling in Ale-houſes, Miſdemeanors of Ale-Conners ; Affrays, Af- 
faults whereby Bloodſhed enſueth; Common Barrators, Bawdy-Hou- 
ſes, Miſdemeanors of Conſtables for negle&ing to keep Watch and 
Ward, and to execute their Office upon Vagabonds and ſturdy Beg- 
gars; Defect in Bridges, Cauſeways and Highways; Deſtroyers of An- 
tient Bounds to Diſtinguiſh Pariſhes, Tithings, Commons, &c. Mif- 
demeanors of Bakers that do not obſerve the Aſſiſe of Bread, Brewers 
that do not obſerve the Aſſiſe of Ale and Beer; Offences of Butchers, 
Curriers, Cottages and Inmates, Deciners or Suitors Reſiants not ap- 
pearing at the Leet; Eſtrays, Waifs, Treaſure-Trove, and Goods 
wreckd belonging to the King, not to a Subject; Offences of Eaves- 
droppers, Of Thoſe that negle& to hold a Fair or Market, Foreſtal- 


lers, 


eIInſt. 115. a. 
2 Inſt. 72. 
1 Cro. 125, 


245. 


6 Rep. 1:, 
8 Rep. 38. 
2 Inſt. 199, 
120, 121. 
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An Inſtitute of the Book IV. 


5 Dyer. 13. 


14. 
Finch. 386. 
Kitchin, 86, 
91, 138. 

2 Inſt. 32. 
H. P. C. 175. 


h Coke's 
Compl. Co- 
pyholder, 

9. 26. 

8 Rep. 38. 
39, 40. 

11 Rep. 43, 


45 

1 Inſt. 126. b. 
127. & 

2 Danv. 292. 
8 Rep. 39. 
40, 59. 

1 Inſt. 126. b. 
127. a. 
Cokes 
Compl. Cop. 
5. 26. 

8 Rep. 41, 


Coke's 
Compl. Cop. 


5. 31. 

1 Roll. Abr. 
541. 

2 Roll. Abr. 


8 
of 


lers, Regrators and Ingroſſers, Unqualified Perſons keeping Guns, 
Dogs, Oc. and deſtroying the Game; Unlawful Games, Common 
Hedgc-Breakers, 'Thoſe that neglect to make Hue and Cry after Rob- 
beries and Felonics committed, Miſdemeanors of Higlers, Innhojd- 
ers of 'Thoſe that give Lands in Mortmain without Licence, Mil- 
lers, Night-walkers, Common Nuſances; The want of Stocks, Pil- 
lory and common Pounds; Pound Breaches, Reſcous, Scolds, Mif- 
demeanors of Shoemakers, Searchers and Sealers of Leather; Thoſe 


that put Stone-horſes of IW O Years Old into a Common, Offences in 


Victuallers, [Sc 4 Iuſt. 262, 263, 264.] Falſe Weights and Meg- 
ſures, Gc. [See 1 Danw. Abr. 290, 291.] 

Note, 8 That a Preſentment in a Court-Leet, or Sheriff's Turn, 
after the Day of Preſentment, ſubje&s the Party forthwith to a Fine 
or Amercement, and is not Traverſable unleſs it toucheth the Par- 
ty's Freehold ; as that one ought to cleanſe the Highway, Gc. by 
Reaſon of His 'Tenure. Here the Courſe is to Remove ſuch Pre- 
ſentment into the King's Bench by Certiorari, where the Party may 


Traverſe it. Neither the Turn or Leet have Power to Try any 


manner of Traverſe. [See Magna Charta, chap. 17. and 2 Inſt. 132. 
1 Ed. 4. chap. 2.] | 


The Frecholders in a Leet may make Laco relating to the 


publick Good for Matters within the Leet; and they ſhall bind 
every one if They are for the publick Good or for the Common- 
wealth. Otherwiſe, if 'They are for a private Intereſt 'They bind 
'Thoſe only that agree to Them, and muſt be in Purſuance of a 
Cuſtom to make ſuch By-Laws. 

The Method of Puniſbment is by Fine and Amerciament, which 
arc incident to Court-Leets. | | 

h A Fine here ſignifies a pecuniary Puniſhment aſſeſſed by the Stew- 
ard for an Offence or Contempt committed in Court, or by publick 
Officers out of Court in Adminiſtration of their Offices. A Fine is 
always to be aſl.jled by the Steward, and is not to be affeered; tho 
ſometimes it is call'd an Amerciament. For a Fine the Lord may 
have an Action of Debt, or Diſtrain of common Right. This is the 
the only Court that can Fine and not Impriſon. i An Amerciament 
(Miſericordia, for it ought to be aſſeſſed ercifully) is a pecuniary 
Puniſhment aſſeſſed by the Homage or Jury for Offences committed 


out of Court by private Perſons, to be mitigated by 4feerors (from 


Meurer, To Tax (affirming the Reaſonableneſs thereof upon their 
Oaths, where no expreſs Penalty is preſcribed by Statute. An Amer- 
ciament is always to be aſſeſſed by the Homage. And if an Amer- 
ciament is agreed on, k The Lord may have an Action of Debt for 
it, or Diſtrain for it of common Right, -and impound the Diſtreſs, 
or ſell it at his Pleaſure. But he cannot impriſon for it. A Man 
cannot be Amerced in a Leet for ſurcharging the ! Common, or 
for digging in the Common ; becauſe this concerns the private not 
the publick Intereſt, and belongs rather to the Court-Baron to en- 
quire of it. | 


m Every one that hath a Leet or Market ought to have a Pillo- 


ry, Tumbrel, &c. to puniſh Offenders. [See the 51 H. z.] For 
want thereof, as well as for other Neglects, the Lord may be Fined, 


or His Liberty ſeiſed. Stocks are to be provided at the Charge ind 
2 | the 
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the Town. For Originally They were not to puniſh, but to keep 
Men in hold, [See 1 Danv. Abr. 289.] 

Note, That the Greateſt Part of the Buſineſs of the Tyr and [Lect 
hath declined for ſeveral Years, and is Devolved on the Onarter-S-fJion.. 


Sec Hacobiuss Pleas of the Crown, Book 2. chap. 10 & 11 


XVII. n The Corrt-Baror is a Court which Every Lord of the Gen cart 


Manor (antiently call'd a Baron) hath within the Precinct of that Baron. 


Manor. It is no Court of Record; and therefore County-Courts, „ ““. 


* Hundred-Courts, &. are not of Record; becauſe they are but 4 lnſt. 268. 


Court-Barons. A Court-Baron is an Inſeparable Incident to a Real 4 Rep. 33- 
Manor, not to a Nominal Manor, where the Real Manor has been A 65 
once Deſtroyed by Granting away the Demeſnes or Services. It 66. 
muſt be held by Preſcription ; for it cannot be created at this Day, Coke, 


Compl. Cop. 


A Court-Leet is not Incident to a Manor; but he that Hath a 6. 31. 
Manor may alſo Have a Court-Lect, to be Held within his Manor 
by Preſcription or Grant from the King. And that which of a 
Publick Nature is tranſacted in a Court-Leet, when It is held with 


a Court-Baron, ſhall be applied to the Court-Lect; as Private 


Matters ſhall be applied to the Court-Baron. [See of Eſtates by 
Copy of Court Roll, Book 2. chap. 1.) | 
A Court-Baron muſt be holden on ſome Part of the Manor. For if it 


is holden out of the Manor, it is void; unlefs there is a Cuſtom to hold 


Courts at one Manor for all, where the Lord hath ſeveral Manors. 


This Court is of Tuo Natures. 1. By Common Law, which is « , Rep. a6, 


the Barons or Freeholders Court, or the Court-Baron that is incident 6 Rep. 11, 
to Every Manor, of which the Frecholders being Suitors (Men, not **: 
Women) are the Judges, and the Steward only Regiſter. It cannot be 2 Inſt. 119. 
a Court-Baron without Two Suitors at leaſt, This Court may be kept 
from Three Weeks to three Weeks. 2. by C:ſtozy, which is call'd the 
Cuſtomary Conrt, tho' it is kept but very ſeldom. This doth concern 
Cuſtomary Tenants and the Copyholders, whereof the Lord or his 
Steward is Judge. The Court-Baron may be of this double Nature, and 


the Rolls contain Matter that concerns both, or One may be without 


the Other. But as there can be no Court-Baron at Common Law 
without Frecholders, ſo there cannot be a Cuſtomary Court without 
Copyholders, or Cuſtomary "Tenants. And then, tho' It is not a 
Manor in Law without Frecholders, Yet it is ſuch a Manor, that 
the Lord may keep Courts, &c. for Copyholders. This Cuſtomary 
Court cannot be Held out of the Manor. | 


P The Franchiſes of Jag /fangthefe and Outfangthefe to be Heard » , 116. 1. 


and Determined within Court-Barons, are Antiquated or Gone. 
Fang in the Saxon Tongue ſignifies to take or catch, and Thee a 


Robber. 4 So that the Words ſignify a Privilege or Liberty Grant- „ Brad. Lib. 
ed unto Lords of certain Manors to Judge any Thief taken within 3. Tra. 4. 


their Fee; whether one of their own Men Living In the Manor, or © 35: 

One Living Out of the Manor that is Taken there. | 
The Perſorzs concerned in this Court are the Lord, The Steward, 

the Lord's Tenants and the Bailiff. 


The Lord is Chief in Place of Authority. His Acts are Good , Rep. 44. 


tho an Infant, Non Compos Mentis, Outlaw d in a Perſonal Action, 9 Rep. 4g. 

Excommunicate, (5c. and tho' but Tenant for Years, At Will, Sta- 5% J. 

tute-Merchant, Oc. He is Dominus pro Tempore, and a * 
Lor 


I Inſt. 58. a. 


1 Inſt. 58. b. 
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Lord of the Manor for the Time being, not only to make Admit- 

tances upon Surrenders and Deſcents, but to Grant Voluntary Copies 

of Antient Copyhold Lands, which come into his Hands. Even 

the Voluntary Grants by Copy made By ſuch Particular Lords ſhalj 

bind him that hath the Frechold or Inheritance; becauſe all theſe 

are Lawful Lords for the Time being. But Diſſeiſors, Abators, 

Intruders and others that have Defeaſible Eſtates ſhall not bind 

Others by their Voluntary Grants, A 'Tenant at Sufferance ſhall 

not bind them, becauſe he is in by Wrong; tho' Admittances 

made upon Surrenders or Deſcents by Difleifors and others in Po. 

ſeſſion that have Defeazable Titles, ſhall ſtand Good againſt them 

that have Right; becauſe it was a lawful Act, and they were 

; * 58. b. Compellablc to do it. Nay, f if the Lord of a Manor for the Time 

Roll. Abr. being is Leſſce for Life or Years, Guardian or Tenant at Will of a 

499. Manor, and does take a Surrender at Will into his Hands and be— 

fore Admittance his Eſtate is Determined, yet the Lord that cometh 

in above, ſhall be compelled to make Admittance according to the 

Surrender; For there was Legitimus Dominns pro Tempore. What 

Cuſtom doth Confirm to a Copyholder, The Law will allow him, 

Yet Thoſe Acts, that are not ſtrengthen'd by Cuſtom, have no longer 

Continuance than the Lord's Eſtate continueth. And therefore if a 

Lord for Life of a Manor Granteth a Licence to a Copyholder to 

Alien and Dieth, The Licence is Deſtroy'd, and the Power of Alic- 

nation ceaſeth. 5 

8 t The Lord's Authority doth conſiſt chiefly 1. In Puniſhing Offences 

90 ob. and Miſdemeanors committed within His Precincts; as for Non-Per- 

formance of Cuſtoms, Breach of By-Laws, Gc. 2. In Deciding 

Controverſies about the Title of Copyhold Lands lying within his 

Bounds ; where He may Redreſs Matters as a Chancellor in Equity. 

Theſe Authorities concern the Court-Baron, properly ſo call'd. 3. In 

Admitting Copyholders upon voluntary Grants, Surrenders or De— 

u Thid, ſcents, which may be done by Him * out of the Manor in what 

3 26, Place the Lord pleaſeth. 4. In Giving Licence to Copyholders to 

Inſt. 59. a, Alien by Deed, or to Demiſe for Years, &c. 

x Coke's The * Steward (from Stede a Place, and ard a Governor) is he 

that in the Lords Abſence ſitteth as Judge in Caſes of Copyhold in 

9 Rep. 48. the Court (but only as Regiſter in the Frecholders Court) to enter 

1 Ventr. 153. Plaints, Pleas, Surrenders, Admittances, Fealties, and to Prove Te— 

ſtaments, and to Commit Adminiſtrations of Perſons dying within 

„Coke s the Manor, &c. J In the Lord's Abſence he may alſo punith Offen- 

6. 45. ces, Determine Controverſies, Redreſs Injuries, (5c. He acts ſome- 

4 Rep. zo. times in the Lord's Name. Stewards for the moſt Part have Patents 

K b. for their Offices; yet They may be Retained by Parol, or Word of 

Kitch. 165, Mouth, and They ſhall continue ſo until Countermanded. But in 

166, 16). the King's Manors a Steward cannot be Retain'd by Parol. Neither 

| can a Corporation make any ſuch Officer without Writing. Yet if 

He is Retained by Parol by a Corporation, His Judicial Acts ſhall 

ſtand Good, tho' His Authority is Grounded upon a wrong Founda- 

tion. But Acts which he performeth as Cuſtom's Inſtrument (not 
n Judge; as Voluntary Admittances, Gc.) can never bind. 

an 66% # A Steward of the Court may take Surrender in any Place without 

Comp. Cop. Cuſtom ;. but he cannot at any Court holden oz of the Manor make 

$459 "08g Grants of Copyhold Eſtates, or Admittances, unleſs by Cuſtom, or 
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Chap. I. 


Expreſs Words in his Patent, or by Special Authority given him by 
the Lord. Oy. and See 2 Dans. Abr. 179, 189, 258. 
The Office of a Steward may be Forfeited by Abunſer, Non-Uſer * 9 Rep. 50. 


5 and Refuſcr, to keep Court, &c. [See Of Offices, Who is capable of 
I . Them, and How They may be Fortcited, Book 2. chap. 2.] 
. * An > Under-Steward is the Steward's Deputy, and His Authority » coke; 
1 . is Equal to the Stewards, only that the Steward may make Ad. Comp. Cop. 
ſl mittances out of Court If Entry be made in the Court-Roll, That ES 
1 1 He that is Admitted hath paid his Fine and done Fealty. For tho 166, 16 
2 * the Under-Steward can take a Surrender out of Court, He cannot 
make any Admittance out of Court, without Special Authority or 
Cc | 4 Particular Cuſtom. A Steward muſt have © Special Words in His © 9 Rep. 49. 
. * Patent to make an Under- Steward, unleſs in Cafes of Neceſſity; as 
* | where the Office of a Stewardſhip, &c. docs deſcend to an Infant, or 
8 is Grantcd to an Earl, Then in Reſpect of Infancy or the Dignity he 
h may make a Deputy. | 
5 The Tenants are the Freeholders and Copyholders. [See Of the 
* Buſineſs of the Jury or Homage, id.] 
f The 4 Bazliff is the Cryer, and his Duty is to execute the Proceſs « 1 luſt. 
be of the Court, Lo Preſcnt all Pound-Breaches, and all Chattels 234 b. 
. Waiv'd and Stray'd. Fg — _ 
f As for the Juriſdiction of the Court Baron. 
| 1. The © Freeholders Court conſiſts in Hearing Plaints of Copyhold ? Lit. 36. 
1 Lands, (for Copy holders ſhall not Implead, Except Againſt the Lord! 2 
4 Himſelf, or be Impleaded in the King's Courts for their Tenements 3 304 
by the King's Writs; tho a Copyholder's Leſſee for one Year may Coke's 
p bring an Ejectment) and for Debt, Treſpaſs, &c. under 40%. (not of Cu © 
a Treſpaſs Vi & Armis becauſe They cannot impoſe a Fine,) where 4 Rep. 26. 
* the Freeholders or Suitors are Judges. f Theſe muſt be Twelve; „Cokes 
n tho' the Lord may Hold a Court-Baron for other Purpoſes, where 6. 7 . 
4 there are but two Tenants. But if there is Iſſue betwixt Party and 
ih Party there muſt be Twelve; where the Trial by Jury is by Con- 
0 ſent. The 7 is the ſame as in the County-Curt, by Diftreſs 
Infinite. But if the Defendant in Treſpaſs appears and pleads Free- 
I hold, "Che Court ſhall ceaſe. Every Stranger that comes within the 
n Manor may be ſued there in Debt, Treſpaſs, &c. under 40 5. Yet if 
_ any Foreign Plea is pleaded, It hath no Juriſdiction. And tho' eve- 
- WE ry Copyholder may be Impleaded in the Court of the Lord by 
IN Q Plaint, yet the Cauſe may be Removed by the Plaintiff by Tolt to 
_ the County-Court, and from thence by Poze into the Common 
_ 4 Pleas; but the Defendant may have a Recordare facias into the 
e King's Bench or Common Pleas. 8 Execution is only by Diſtreſs and s inch 470. 
f F Impounding, till the Party is ſatisfied. There is no Power to Sell or 471. 
n J Deliver the Diſtreſs to the Party, neither is the Body to be taken in * 882 
1 Execution. By Cuſtom a Levari Facias may be awarded. But the 2 Danr. Abr. 
t | ; Goods cannot be Sold without Cuſtom. 296. 
[l of 7 In this Court an Heir of a Copyholder may bring a Plaint in the 
- „ Nature of an Aſſize of Mortdauceſter; and upon a Recovery there 
t a Writ of Falſe Judgment doth not lie; but the Remedy is by Peti- 
: ; tion to the Lord, and he for Cauſe may reverſe the Judgment. 
| 


; 4 Rr. Note. 
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An Iuſtitute of the Book IV. 


1 Note, That Actions are ſeldom Enter'd in this Court Baron, for it 
is kept not Above Twice in the Year. Whereas It was at firſt In- 
tended that They ſhould be Held Every Three Weeks. 
A Common Recovery may be had in this Court, If the Cuſtom 
of the Manor can ſupport it. 
» 4 Rep. 26. 2. h The Copybolder's Court, (or Cuſtomary-Cburt, To be held 


L Rep. 17, upon ſome Part of the Manor) is for making Yoluntary Grants upon 
18. 8 


Roll. Abr. renders and Deſeents on Preſentment of the Homage or Jury, The 
727. Homage may Enquire of all Perſons that owe Suit to this Court 
and make Default, and Preſent their Names. It may Enquire of the 

Death of "Tenants after the laſt Court, and who is the next Heir, 

Gc. of Fraudulent Alienation of Lands to Defeat the Lord of 

His Profits; Of Rent, Cuſtom or Service withdrawn; Of Lands con- 
cealed or uſed without Licence of the Lord; Of Eſcheats and For- 

feitures; Of Encroachments on any of the Lands of the Lord with- 

out Licence; with-holding Court-Rolls, Rentals, or other Evidences 
appertaining to the Lord; of Mortmain ; Letting Copyhold-Land 

for a Longer Time than a Year and a Day without Surrender, un- 

leſs It is by Cuſtom that one may let for longer Time; Alienati- 

ons of Copyhold by Deed; Cutting down of Trees by Copyholder 


Decay and not Repairing Them; Of Surrenders by Copyholders aſ- 
ter the laſt Court to the uſe of another, and not brought into 
Court; of Suit not performed at the Lord's Mill by Reaſon of Tenure 
of Waſte. by 'Tenant for Life in Houſes, Lands, Woods, Gardens; 
of Fiſhing, Hawking of Hunting within the Liberty of the Lord 
without Licence; Taking away Pwans or their Eggs. The Homage 
may alſo enquire of Surcharge of Common with Commonable 
Beaſts, or of putting Beaſts into the Common that are not Common- 
able; of Treſpaſs in the Common, or Waſte of the Lord, by Dig- 
ging, Building or Encloſure ; of 'Treſpaſſes in Corn, Graſs, Meadow, 
Paſture, Woods, Hedges ; of Chaſing Cattle into the Manor, and 
Rechaſing them; Reſcous and Pound-Breach ; Removing Merc- 
Stones or Land-Marks ; Of Bailiff, and Conſtable or Hayward, neg- 
i » Dany. lecting His Office; Of By-Laws or Orders not obſerved. i For a 
Abr. 457 Court Raron may make By-Laws by Cuſtom, as well as a Leet; and 
* 475. add a Penalty upon the Breach of a By-Law ; which cannot be Af- 
{88 feer'd; for a Penalty differs from an Amerciament. 
1 In this Court there need not any Freeholders. 


* k Coke's The Method of Puniſhment is by k Amerciament. For Amercia- 

1 4 Comp. Cop. ments are Incident to Court-Barons, as well as to Court Leets. 

5 9 = Abr. After the Homage hath Preſented Oferces, The Steward cannot 
211. Amerce without three 4feerors are Sworn to After or Moderate the 


16 Rep. 45. Amerciament; and then the Lord may have an Action of Debt in 
1 Es His Court-Baron for an Amerciament affeer d, (not Diſtrain for it 
without Preſcription) for the Suitors are Judges there, and not the 
Lord, as hath been ſaid. The Lord cannot Amerce any one in his 
own Court for Treſpaſs done to Himſelf, Fixes are never Incident 
to Court-Barons as ſuch. Fines are Incident to ſome Few Manors 
only, where there are Court-Leets, [See Of Conrt-Leet, at the End, 
ſupra.] 

A Court 
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inſt. 58. a. Eſcheats and Forfeittires, and for Grants and Admittunces upon Sur- 


without Cuſtom or Licence; Copyholder ſuffering his Houſes to 
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Ch. I. 


of Oyer and Terminer, or in the King's Bench, if the Felony was |: 


Laws of England. 


A Court of Sunce differs only from a Corrt-Baron inaſniuch as 
beſides the Ordinary Buſineſ of a Court-Baron, every "Tenant is fum- 
mon'd to Bring into Court his Leaſe, Copy or Litle to His Eſtate, 
to be ſurvey'd by the Steward, when the Manor comes to a New 
Lord, Gc. I But this Power is to be Queſtion'd. [ See the Stat of. 
Marlbridge, chap. 22. or 52 H. 3. chap. 22. 15 Nich. 2. chap. 12. 
16 Rich. 2. chap. 2.] 


Inſt, 142. 


XVIII. ® The churt of Antient Demeſne belongs to a Manor of of the Court 


Antient Demeſne, and is in the Nature of a Court-Baron, Held by ef Anrient . 
the King's Bailiff, or the Lord of the Manor, wherein the Suitors > 
are Judges. It is no Court of Record. Ihe J'enants have Pricilege 270. | 
not to be ſued out of this Court, but have Juſtice by the Writ of * Inst. 54. 
Right Cloſe directed to the Bailiff or Lord. This Privilege doth not : Rep. 105. 
extend to perſonal Actions in which the Title of the Freehold docs a Roll. Abr 
not come into Debate. It extends to Real Actions, or where the = = 
Realty of their Lands may come in Queſtion. Therefore Antient 
Demeſne is a good Plea in Ejectment, Replevin, &c. 

The Demandant in a Writ of Right Cloſe cannot remove the 
Plea out of the Court of the Lord upon any Account; tho? the Te- 
nant may Remove the Plea by Recordare tor ſeven Cauſes. [Sec 
4 Inft. 269, 270.] 

If Falſe Judgment is given in this Court, 'The Demandant or 
Tenant ſhall have a Writ of Falſe Judgment, (not a Writ of Error) 
as it is in other Courts not of Record. 

Lands in Antient Demeſne may be Extended upon Statrtes and 
upon an Elegit; becauſe the Title of the Land is not directly put in 
Plea in the King's Courts. Regularly all general Acts of Parliament 
extend to Antient Demeſne. [See Of Eſtates in Antient Demeſne, 
Book 2. chap. I.] 8 

A Fine levicd in the King's Courts makes it Frank-Fec, until re- 
vers'd by Writ of Difceit. So where the T and: come to the King. 
It is ſaid that a Fine Levied in Aﬀticnt Demeſne may by Cuſtom bar 


an Eſtate-Tail. (.) 


XIX. The ® Court of the Chroner is a Court of Record to enquire of theCourt 
where any one comes to a Violent Death by Felony or Miſchance, of the Coro- 
He can enquire of no other Felony, but of the Death of a Man, and up. C. _ 
then Super Viſum Corports, which no other can do, 4Inft. 271. 

If the Dead Body is buried, or ſuffer'd to lic ſo long that it ſtinks f 32 
before the Coroner hath view'd it, The 'Townſhip ſhall be amerc'd. 
'The Coroner may take up a Dead Body out of the Grave to view it 
for the taking of an Inqueſt, if there is no Danger of Infection by 
digging it up. If there is Danger, or if the Body is drown'd and can- 
not be found, He ought not to proceed. In ſuch Caſes ® the Enquiry « ; Rep. 110. 


may be by Witneſſes of the Felony, by Juſtices of the Peace, Juſtices 1 5 


2 . . 1 * 271. , 
committed in the County where that Court fits. Inquiſitions of 2 Dauv. Abr. 
One found Felo de ſée are Traverſable by. the Executor or Admini- * 

. 6 '# . . 2 N 2 CV. 141, 
ſtrator; the Inquiſition being removed into the King's Bench by 152. 


Certiorari; and fo are Inquifitions in other Caſes in Point of G « Ventr. 181, 


fence. ( 0n:) 182, 278. 


The Coroner may take an Tndiffment upon View of the Body, 
as alſo an Appeal within a Year after the Death of one Slain, not 
r | after 
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p 2 Danv. 
Abr. 209, 
210, 211. 


q 2 Roll. 


Abr. 32 


I Cro. 371. 
1 Mod. 82. 


1 Ventr. 181. 


182, 352. 


3 Inſt. 52, 


91. 


after the Stroke. [See eim. 1. chap. 10.] He may likewiſe en- 
quire of the Eſcape of the Murderer; and if it is found that the 
Murderer 1 14 untaken, the Townſhip cannot Traverſe ſuch 
Eſcape ; and if a Fugam fecit is found before the Coroner, it is not 
Traverſable. 

He hath no ſuriſdiction of Offences committed in the Open Sea, 
between the High and Low Water Mark; nor within the Ferge of 
the King's Courts. [But ſec Articuli ſuper Chartas, chap. 3. and 
2 Inſt. 549, 550. 3 Inſt. 134. 4 Rep. 46, 47. See allo the 33 H. 8. 
chap. 12. and of Appeals, chap. 5. infra. ] | 3 | 

P Now as to the View of the Body. It is His Office, ſo ſoon as He 
is acquainted with the Suſpicion at leaſt of a violent Death, to ſend 
His Warrant or Precept to the Bailiff, and alſo to the Conſtable and 
Tithingman of the Hundred, Gc. to ſummon twenty four ſufficient 
Men of the Four, Five or Six next Towns adjoyning, That at a cer- 
tain Day 'They come before Him to ſuch a Place to enquire upon 
View of the Body of A. &c. If the Body is buried, it is to be taken 
up, and the Coroner is to Record the Names of 'Thoſe that buried 
it. And if the Body hath lain ſo long that it cannot be judged how 
it came by its Death, 'That alſo muſt be Recorded, that at the 
coming of the Juſtices of Aſſize the Town where, Cc. may be A- 
merced upon the Sight of the Coroner's Rolls. If the Coroner and 
Jury are able to enquire of the Death, then they are to preſent 
the Manner of the Killing, whether the Party was kill'd by himſelf, 
or any other, or by ſome Miſchance. And the Coroner, to aſſiſt in 
the Enquiry, may ſend His Warrant for Vitueſſes to appear, taking 
their Examination in Writing under their Hands. And if any one is 
to be tried for r The Witneſſes muſt be bound by Recogni- 
zance to appear at the next Aſſizes to deliver their Knowledge of 
the Fact; and the Felon in the mean Time is to be committed by 
the Coroner. The Jury upon Oath having brought in their Ver- 
dict, The Coroner muſt Return the Inquiſition either of Murder or 
Manſlaughter by another, or Felo de ſe, or of a killing by Misfor- 
tune, (7c. to the next Gaol Delivery of that County, or certify the 
ſame to the King's Bench. [See 3 H. 7. chap. 1.] 

1 For Miſmanagement in the Coroner, (5c. the Filing of the Inqui- 
ſition may be ſtop'd, or the Coroner may be order'd to attend, and 
amend His Inquiſition. If He hath been guilty of Corruption or 


Bribery in taking the Inquiſition, a Melius Inquirendum may be a- 


warded to ſpecial Commiſſioners to take a New one, who ſhall pro- 
cœed on the Teſtimony of Witneſſes, not upon View of the Body, It 
the Inquiſition is good, He that is ſuſpected to have committed the 
Felony may be Tried upon the Inquiſition, as well as upon an In- 
dictment. [See the 4 Ed. 1. 3 H. 7. chap. 1. 2 Ph. & M. chap. 13. 
where the Duty of a Cororer is ſet forth at large. 


r The Coroner ought to fit upon the Body of every Priſoner that 


dies in Priſon. 


[See Greenewood's Judicial and Minifterial Ofiice of Coroners; and 


Hack. Pleas of the Crown, Book 2. chap. 9.) 
By Articuli ſuper Chartas, or the 28 Ed. 1. chap, 3. In Caſe of 


Death within the Verge, the Coroner of the County ſhallatt with the 


King's Coroner. | See 2 Inft. 540.] 
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By the 33 H. 8. chap. 12. C. 1 & 3. All Tnquiſitions npon View of 
Perſons [lain within any of the King's Palaces or Howſes, or any 
other Horſe or Houſes, at ſuch Time as His Majeſty hall happen to 
be there Abiding in His Royal Perſon ; ſhall be taker: by the Coroner 
of the Kings Houſhold without the Aſſiſtance of any other Coroner of 
the 9 &c. [See Of the Churt of the Lord Steward of the 
King's Houſe, &c. chap. 2. poſt.) . | 
By the 3 H. 7. chap. 1. The Coroner is to have upoj an Inquiſition: 
found of Murder, 13 s. 4.d. of the Goods of the Murderer. If He hath 
nothing then of the Amerciamens of the Townſhi Þ for the Eſcape, 
if there was an Eſcape in the Day-Time. [See Maſt. 1. chap. 10. 
and 2 Iuſt. 176.] But, 45 
By the 1 H. 8. chap. 7. hen One is ſlain by Miſadventure, 
The Coroner ſhall Execute His Office without Fee, on Pain of 
40 s. 
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[See the 4 & 5 V M. chap. 22. Concerning the Pleadiug of 
Grants to an Inquiſition Returnd by a Coroner. And ſee of the Cu- 
roner, Book 1. chap. 7.] 


NX. The Court of the . Clerk of the Market 1s to Enquire of Of the Court 
Weights and Meaſures, whether They are according to the King's © = Clerk 
Standard or no. | Sec Of the Clerk of the Marker, Book 1. chap. 7. ker. e Mar- 
Of Fairs and Markets, Book 2. chap. 2, Of Werzhbts and Meaſures, {4 Inſt. 273. 


Book 3. chap. 3. 
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t. XXI. The Cburt of * Pie-Powders (Curia Pedis Puloeriſati ; be- Of the Court 1 

cauſe for Contracts and Injuries done in the Fair or Market Juſtice Te Fow: | 
ſhall be done as ſpeedily as the Duſt can fall from the Foot) is inci- * » Inf. 220. „ 
dent to every Fair and Market; for by Grant of the Fair or Market 7» 23! } 
it ſhall paſs. : * 1 


It is a Court of Record to be Holden before the Steward of the 19 Rep. 73. 
Court, who is the Judge there; for there are no Suitors. 
As to the Juriſdiction. 
1. The Cauſe of Action (for Contract, Slander or Injury) mutt 
ariſe in the Fair or Market, and not before, nor in a former Fair 
or Market, nor after the Fair or Market. 2. It muſt be for ſome 
Matter concerning the ſame Fair or Market; and Done, Complain'd, 
Heard and Determin'd the ſame Day. 3. It muſt be within the Pre- 
cir& of the Fair or Market. 4. The Plaintiff muſt take an Oath ac- 
cording to the 17 Ed. 4. chap. 2. 1 Rich. 3. chap. 6. That the Con- 
tract, c. was made during the Time of the Fair or Market, and 
within the Juriſdiction, But that concludeth not the Defendant in 
pleading to the Juriſdiction, 'The Trial is by Merchants and 'Tra- 
ders in the Fair, and the Judgment againſt the Defendant ſhall 
be Quod Amercictur. A Writ of Error lies upon an Erroneous 
Judgment. 
But this Court is Growing out of Uſe. 
There may be a Court of Pie-Powders by Cuſtom or Preſcription | 
u without Fair or Market, which may Hold Plea of Obligations, by *4 Inſt. 252. 
_ Preſcription, | LO an 
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Ofthe Tour XXII. The Court of the Commiſſioners of * Sewers (from Server, a 

of the Com- . b a ) 

miſoners of Paſlage or Chanel for Water) is. by Commiſſion under the Great 

Sewers. Seal according to the 23 H. 8. chap. 5. where there is a Form of 

A lnſt. 2754 Their Commiſſion and of their Oath. This Commithon is Granted 
by the Lord Chancellor, Lord Treaſurer, and the Two Chief Ju- 
ſtices, or any Three of Them, whereof the Lord Chancellor to be 
One. This Commiſſion may laſt Ten Years, unleſs Repeal'd before 
that Time; and all Laus made by Vertue thereof ſhall continue in 
Force one whole Year after the ſaid Ten Years; and the Juſtices of 4 
the Peace of the County have Power to Execute the Commiſſion and 1 * 
the Laws for that Year, unleſs a New Commiſſion iflueth forth in the 


mean Time. 
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By the 3 Jac. 1. chap. 14. All Mall, Banks, Ditches, Sewers, 
IVantcr-Conrſes, Bridges, &c. within Two Miles of London Fall. 
ing into the River Thames ſhall be ſubjett to the Commiſſipners q, 4 
Sewers. | 
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10 Rep. Their Y Buſineſs is to Repair Sca-Banks and Walls, To Survey 
141, 142, Rivers, publick Streams, Ditches, Bridges and other Defenccs by the 
143. Coaſts of the Sea and Marſh-Grounds. But they cannot intermed- 1 
dle, unleſs in Caſes where there is a publick Prejudice. For if They 
deerce a Stream to be ſtraitned, ſo that the Meadow of a particu- 
lar Perſon is Overflowd; an Action will lie. Neither can They 
make a New River, or Try New Inventions at the Charge of the | 
Country. 1 
5 Rep. 10% They may make a Tax or 2 Rate according to the Quantity and 
1 39% Quality of the Lands and Rents at their Diſcretions, upon All that 
are in Danger; even where one ought to Repair and is not Able to 
do it, or tho' no Fault was in Him by Reaſon of the Extraordinary 
Rage of the Waters. And if any Perſon refuſes to pay it, The 
Commiſſioners may Grant a Warrant to Diſtrain his Goods and Sell 
them. Lands alſo may be Sold for the Tax or Rate. 
'Tho' by the Act the Commiſſioners have Authority to do ac- 
5 Rep. 100. cording to their Dz/cretions, à yet they are bounded by the Rule of 
* 56, Ros and Law. For Diſcretion is to Diſcern betwixt Right and 
rong. 
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By the 7 Ann. chap. 10. Any Six of the Commiſſioners may decree 
the Sale of Copyhold Lands. 


See the 7 Ann. chap. 9. For giving the Commiſſioners of Sewers 

of London the ſame Powers as Commiſſioners for Counties have. 
The Commiſhoners may proceed by Jury, View and Diſcretion, 
bound by the Rules of Law, to enquire of any Annoyances, and 4 
to Remove Them, To enquire who have neglected to repair, Gc. 3 
and the Jury may Amerce for Neglects. The Commiſhoners may 
puniſh by Fine for Contempts in Court, or where their Officers 15 4 
2 1 
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* Diſexetio eſt Diſcornere per Legem Nuid /it Fuſtum, 2 Inſt. 56, 298. 
8 


3 


P on WT - — 
S3 


8 


Ch. I. Laws of England. 


495 


lect their Duty, &c. But they cannot Impriſon for Diſobeying their 
Orders, as They may do for a Contempt in Their Preſence, 

The Decrecs muſt be certified into Chancery to have the King's Aſ- 
ſent; Otherwiſe they are not binding. [Sce the 23 | 


| 1 ng 3 H. 8. chap. 5. 
13 Eliz. chap. 9. b But the Commiſſioners and their Proceedings arc » 1 vent. = 


Subject to the Juriſdiction of the King's Bench, notwithſtanding the 
Clauſe in the Statute of the 13 Fiz. chap. 9.] 


XXIII. For the Court of Commiſſioners upon the Statutes of 
Bankrupts, Sce Of Bankrupts, Book 2. chap. 4. 


XXIV. The Com of Commiſſioners for e Examination of IWitneſ- Of the Cori? 


ſes is by Vertue of a Commiſſion out of the Charcery, Exchequer of the Com 


8 N miſſioners of 
or Duteſiy of Lancaſter, in Caſes of Equity, to Examine ſuch Wit- Banbrupte 
neſſes as are not able to come to be Examined, or that Live Re- Of the Court 


mote from the Court, The Commiſſioners are named by both Par- ®f commull- . 


ties in Suit; yet they ought to be Indifferent and Endeavour to Find Ry 


mineVWatnc!- 


out tho Truth. For this End They are not bound to the Letter of fs: 
the Interrogatory. They ought not to Diſcover to Either Party, or 1 "yang 278, 
T2 | ; 9 ep · 10, 

to any other, the Depoſitions, or any Part of them, before Publica- 51, f 
tion is granted by the Court. Neither, after the Examination is 

begun, ought a Commiſſioner to confer with either Party to take 

New Inſtructions. If he doth an Information will lic againſt him, 

and he may be puniſhed by Fine and Impriſonment when the Wit- 

neſſes Have been Examined, 


XXV. 4 The Foreft-Conrts were Inſtituted for the Government of of the Fo- 
the Foreſts. A Foreſt has been before Deſcribed. [Sec Of Foreſts, reſt- Courts, 
Book 2. chap. 2.] | elit : 3 1. b. 

The Laws of the Foreſt are eſtabliſned by Act of Parliament; 4 luft. 314, 
and for the moſt Part are contain d in the Statute Of Charta de Fu- 315. 310. 
reſtd, 9 H. 3. chap. 1. and Ordinatio de Foreſtd, 24 Ed. 1. | See thoſe 
Statutes at large. | 

I ſhall ſpeak of the Officers of the Foreſt, and the ſeveral Conrts 
belonging to a Foreſt, 

1. Of the Offers. | 


5 


The © Chief Juſtices in Eyre (Hinerautes from Iter, One for the 4 lnſt. 291 


Foreſts on this fide the River Trent, the other beyond Trent) are 


Created by Letters Patents under the Great Seal. [See the 27 U. 8. 
chap. 24. . 

The f Regarder is a Miniſterial Officer, whoſe Office is to View the f F. N. B. 
whole Foreſt, to certify all Treſpaſſes and all Offences concerning 1g. 
the Vert and Veniſon. Pert is every thing that grows and bears 3 29% 
Green Leaf within the Foreſt that may cover a Deer. 8 Veniſon (d 317: | 
Penatione) is any Beaſt of the Foreſt fit for the Food of Man; as 4 lf. 316. 
Deer, Wild-boar and Hare. He is alſo to certify all Defaults of 
Officers of the Foreſt. He cannot Preſent any Thing but upon 
His own View. He is appointed either by Letters Patents of the 
8 by the Chief Juſtice, or to be choſen by Writ to the 
Sheriff, 

The h Perderors (Viridarii a Viridi, Vert,) are Officers whoſe » 4 1nd. 292, 
Chief Buſineſs is to look to the Vert or Green. They are Judicial 293, 3'7: 
Officers Choſe: in full County by Force of the King's Writ, as They 

| 1 may 


ds th. 


tt. a Sts 
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may be Diſcharged by Writ. 'They are to keep the Laws of the 
Foreſt, To inrol Attachments and Preſentments of Treſpaſſes of the 
Vert and Veniſon, and to do Right and Juſtice. There are com- 
monly Four Verderors in each of the King's Foreſts. 
i 4 Inſt. 293- i Agiſtorg are thoſe that take Beaſts to Agiſtment (i. c.) To De- 
aſture within the Foreſt, where there is any Pannage or Pawnage 
8 e.) Maſt of Beech, Acorns, &c. Theſe Officers are conſtituted by 
Letters Patents. 
Forefters are Woodwards and Watchers over the Vert and Veniſon, 
They are to Preſent all Manner of Treſpaſſes done within the Fo- 
reſt to their Knowledge, (5c. | 
t 4 Inſt. 3 k Rapgers are thoſe who are to Rechaſe the Wild Beaſts from 
305- the Purlieus into the Foreſt, and to Preſent Offences within the Pur- 
licu and the Foreſt (5c. But where there is no Purlicu, there are no 
Rangers. [Sce Of the Purlies, Book 2. chap. 2. under the Tit. Fo- 
reſt, and more at large 4 Iſt. 303, 304, 305. 


! 4 Inſt. 313- A 1! Bedel (Bedean, A Bailiff or Apparitor) is to Warn the Coun: . 


ty, Exccute Proceſs, and make all Proclamations, as well within the 
Courts as without. 
»4Inſt:293, Officers of the Foreſt ſhall not be Sworn on m Juries out of the 
5319+ Foreſt, 


2, Of the Conrts. | 
There are ſeveral Conrts; of which Three, (viz.) The Court 
of Attachments, Swainmote, and Juſtice-Seat are {rcident to a 


Foreſt, 


„4 Inſt. £89, 1. The Court of en Attachments, or The JVoodmote Court; which 
298. is to be kept before the Verderors every Forty Days throughout the 
Year, and is Therefore call'd the Forty Days Court. This is a Court 
of Record. At this Court the Foreſters bring in Attachments and 
Preſentments of Offenders againſt Vert and Veniſon ; and the Ver- 
derers do Inroll the ſame. But this Court can only enquire and 
not Convict. No Man is to be Attached by his Body for Vert 
or Veniſon, unleſs he is taken in the Act within the Foreſt ; 
otherwiſe the Attachment muſt be by his Goods. [See 7 Rich. 2. 


chap. 4.] 


* 4 Inſt. 289, 2. The Court of ® Regard, or Survey of Dogs, is Holden every 
298, 39% Third Year for Expeditation or Laming of Maſtiff Dogs. [See 9 H. 3. 


chap. 6.] Expeditation is Derived of Ex and Pede, becauſe the 

Dogs are to be Lam'd in the Foot. 
4 Inſt. 289, 3+ The Court of P Swanimote, alias Stoainmote, (from Sein, in 
Sax. a Country Swain; and Mote or Cemote a Court) is a Court of 
Record to be holden before the Verderors as Judges by the Steward 
of the Swainmote thrice in the Year. [See 9 H. 3. chap. 8.] The 
Foreſters ought to Preſent their Attachments at the next Swain- 
mote-Court, and the Frecholders within the Foreſt are to Appear 


_ 1 Cromp. at the Swainmote to be upon the Inqueſt or Jury. It may 4 En- 


+ ret pls quire of all 'Thoſe that owe Suit to it; Of A4fſarts, (from Ffarter, 
: To Grub up) or Wood-Ground converted to Tillage; Of Purpreſtures, 


Encloſures and Encroachments within the Foreſt; Of Taking away 


3 or 


P ˙·¹ IRS 


3 
1 
2 
A 
* 
* 
7 : 
"82 
s . 
N 
9 


5 * R 


9 - F 
PPP 


Ch. I. Laws of | England. 


or Removing Bounds; Of making Mines or Clay-pits, or of Turfs 
for Iron, to the Prejudice of the Commoners ; Of Levying Mills, 
Houſes, Gc. without the King's Licence; if there are more Foreſters 


or Walkers within the Foreſt than uſual ; Of Oppreſſions and Extor- 


tions by Officers; Of Surcharging Common, or of 'Thoſe that put in 
the Common more Beaſts than they ought ; Of Burning Heath or 
Fern; Of Mowing ſeveral Land by Foreſter; Of Cutting Vert or 
Felling Wood; of the Abuſes concerning Pannage or Pawnage ; Of 
Hunting or Deſtroying the Deer, Fox, Hare, Concy or any Beaſt or 
Fowl of Warren without Authority ; Of Hunting in the Purlicu with- 


out == Of Agiſtments, Rents, &c. [Sec Crompt Fur. 180, 
181, Oc. 


If at the Swainmote the Preſentment of the Foreſters is found 


True by the Jury concerning Vert or Veniſon, The Offender ſtandeth 
thereof Convict, © and cannot Traverſe the ſame. 


a : r 4 Inſt. 290. 
This Court may enquire and convict, ſ but cannot give Judgment. 4 wry * 
Therefore a Swainmote without a Juſtice-Seat is of no Force. . 


4. The Court of t Chief Fuſtice, Fuſtice in Eyre or Juſtice-Scat, 4 lnſt. 91, 
is a Court of Record, and hath Authority and Juriſdidion to Hear , 319 
and Determine by Themſelves or Deputies [Sce 32 H. 8. chap. 350 
all Pleas and Cauſes of the Foreſt, Parks, Chaſes and Warrens within 
the Foreſt; as well concerning Vert and Veniſon, as other Cauſes 
whatſoever within the ſaid Foreſts, Parks, &c. u The Juriſdiction 
is Local, Extends not to Out-dwellers, |Sce 9 H. 3. chap. 2.] and 
therefore a Reccipt of * an Offender in Hunting, &c. out of the Fo- * 4 Inſt. 290, 
reſt cannot be puniſhed here. "This Court is to be held every Third 29" 
Year, and is to be ſummoned Forty Days before the Sitting; And 
then it may Hear and Determine all Treſpaſſes, Claims of Privileges 
and Liberties within the Foreſt, Claims of Leets, Hundreds, Felons 
Goods, Waifs, Strays, Fugitives, &c. It may proceed upon the Pre- 
ſentments or Verdicts in the Swainmote. [See 9 H. 3. chap. 16.] It 
may be ſummon'd to be Held within the Foreſt; Y but afterwards „1 Roll. Abr. 
the Chief Juſtice may adjourn it to any Place within the County. 534 
He may take a Recognizance in any Place. 2 Here a Preſentment ? ,7;a *:5. 


: a | z 4 Inſt. 290, 
or Indictment found by the Jury (and not found in the Swainmote,) 291. 


may be Traverſed, becauſe it is found but by one Jury. 
The Proceedings are de Hora in Horam, and the Defendant muſt 
plead preſently. If there is an Erroneous Judgment at the Juſtice- 
Seat, The Record may be Removed by“ Writ of Error into the. , 1g. 29. 
Neg Bench (which Court is above all Eyres) and be Remedied 
there. | | 
A Þ Felony committed within the Foreſt muſt be inquired, &5c. », Inſt. 315. 
before the Judges of the Common Law, not before the Chief Juſtice 
of the Foreſt, [See Manwood Of Foreſt Laws, per Tot.] 


v 4 Inſt. 317. 


By the 34 Ed. 1. Stat. 5. chap. 6. The Juſtice, or His Deputy, 
may take Fines and Amerciaments for Treſpaſſes. 

By the 5 Georg. chap. 15. If any Keeper or Officer of any Foreſt, 
&c. ſhall be Conwitted for Killing or Taking away any Red or Fal- 
low Deer, or being aiding therein, without the Owners Conſent, He 
ſhall forfeit 50 l. for each Deer to be levied by Diſtreſs, &c. For 
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i ant of Diftreſs He ſhall be Inpriſon d. for Three Tears, and be ſit 
in the Pillory for Two Hours on ſome Market-Day in the nex: 
Town. 


of the Ec: „VI. The © Eccleſiaſtical Courts (Curiæ Chriſtianitatis, Courts- 
8 naw ages Chriſtian or the Spiritual Courts) are thoſe which are Held by the 
« lust. 488, King's Authority as Supreme Governor of the Church, for Matters 
601, 602. which chiefly concern Religion. 4 Other Cauſes were Given to 


Inſt. 321. : 
a Kolb Abr. them by the Favour of Princes. Theſe Courts are not Courts of 


21). Record. 

GC as The Laws and Conſtitutions whereby the Church of England is 

Dav. 51, 9;, Governed are 1. Divers Immemorial Cnſtoms, [See the 25 J. 8. 
chap. 21. g. 1.] which may properly enough be call'd the Common 
Law. 2. Our own Provincial Conſtitutions collected by Lynde- 


wode,; and the Cauous made in our Convocations of later Times, 


eſpecially the Canons made in the Year 1603, in the Reign of King 
James I. 3. Statntes or Ms of Parliament concerning the Affairs 


of Religion, or Cauſes of Eccleſiaſtical Cognizance; eſpecially the 
Rabricks (a Rubro colore, becauſe Antiently Writ in Red Letters) in 
our Common-Prayer Book founded upon our Statutes of Uniformity 
(viz.) the 5 & 6. Ed. 6. chap. 1. 1 Eliz. chap. 2. 13 & 14 Car. 2. 
chap. 4. 4. The Articles of Religion drawn up in the Year 1562, 

<4 Inſt. 323. e and eſtabliſhed by the 13 Elis. chap 12. (Cu.) 5. The General 
Canon Law, where all others fail. 


By the 25 H. 8. chap. 19. 6. 7. Such Canons, Conſtitutions, Ordi- 
nances, being already made, ehich be not contrary to the Laws, Sta- 

_ tutes and Cuſtoms of this Real, nor to the Damage of the King“ 
Prerozative, ſhall be ſtill uſed and executed, as they were before the 


making of this Att. 


The 25 H. 8. chap. 21. F. 1. is purſuant to this Act. [See Of the 
Court of Convocation, infra.) | 

Archbiſhops, Biſhops, ſome Deans and Chapters, Archdeacons and 
ſome Prebendaries, (or Vicar-Generals, Chancellors, Commiſſaries, 
and Officials appointed by them) are the Judges in theſe Courts; 


and the Proceedings are in Their Names, tho They are the King's 


Courts. For tho' every Leet, &cC. holden by a Subject is kept in the 
Subjects Name, yet it is the King's Court. 


By the 37 H. 8. chap. 17. A Doctor of the Civil Law, Married or 


Unmarried, lawfully Deputed, may exerciſe Eccleſiaſtical Furiſdic- 
tion, and Cenſures thereof, tho a Layman. 


'1 Cro.314 f This Statute is ſaid to be in Affirmance of the Common Law. 
„„For then even Thoſe, that were auder the Degree of a Doctor, might 
exerciſe Eccleſiaſtical Juriſdiction, ſo that in that reſpe& the Statute 
makes no Alteration of that which was the Common Law. [See the 
13 Car. 2. chap. 2.] my 
The Cenſure of Excommunication is pronounced by One in Holy 
Orders by the Authority of the Lay-Judge. | - 
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| 1 ies Zariſdittion of theſe Courts is either Folimtary or Conter- 8 + Inf. 488. 
,. Ie Voluntary, or where there is no Opprittion ; which conſiſt. &. 599,600, 


0 


in viſiting Churches, the Clergy and Church-wardens of ſeveral Pa- ry Fog + { 
riſhes or Diſtricts ; in Granting SCqueſtrations, Inittution and Induc- 5 Rep. Caw- 4 
tion, to Benences, Licenſes and Diſpenſations, Ordering Real Compo- my . 7 
it; 4 > d] . F . . k I 1 - 8 . 5 CN. To 
litions, Granting Probates of Wills, Letters of Adminiſtration, Let- & os. 23. 


ters ad Chlligeudum, &c. 2. Comentions, or where there is a Plain- 7 Rep. 44. 


94 


tiſt and Defendant; which conſiſts in Hearing and Determining the * Noll. Abr. 9 

| : O 8 218.219,224. | 
4 following Cauſes (t.) Apoſtacy, Blaſphemy, Idolatry, Hereſy, [ 
a Schiſm, Breach of Faith or Perjury in an Ecclchaſtical Caute, Profa- 1 
nation of the Lord's Day and Holy-Days, not Frequenting the pub- q 


lick Prayers, Neglect of Sacraments, Neglect of Duty in Miniſters, t 
Diſturbance of Divine Service, Laying violent Hands upon a Clerk, 1 
providing Books and decent Ornaments for the Celebration of Di- 
vine Service, Rights of Matrimony, Jactitation of Marriage, Divor- 
ces, Alimony, Reſtitution of Conjugal Rights, General Baſtardy, 
Subſtraction of J'ithes, Right of Tithes or of a Modus Decimandi, 

. Oblations, Obventions, Mertuarics, Penſions, Synodals, Procurations, 
Dilapidations, Right, to Scats in the Church, or to a Place in a 
Seat, Reparation of Churches and publick Chapels, and of Church- 
Yards, and Rates and Accounts tor ſuch Repairs, Quarrelling or 
Fighting in a Church or Church-yard; alſo of the Bounds of 
Church-yards, and ot the Bounds of Pariſhes, if they come in Que- 
ſtion in a Spiritual Matter. [ 0. and ſee 2 Iuſt. 608, 613.] Teſta- 
ments and Codicils proved by Witneſſes, Lega ies, Adminiſtrations, 
Suits for Examining Inventories and Accounts of Executors or Admi- 
niſtrators, Simony, Inceſt, Adultery, Fornication or violent Sufpi- 
cion or h Fame thereof, Sollicitation of Chaſtity, Defamations in 
Charging with Offences merely Spiritual; Common-Swearers and 

* + Drunkards, Filthy-Talkers; Money upon Commutations of Penance 

; which may be ſucd for in the Eccleſiaſtical Court, if Payment is re- 

} fuſed; i Fees of Judges, Advocates, Proctor:, Regiſters, Apparitors, i;Ventr.165. 

Sc. Wages for a Curat* or a Pariſh-Cicrk, (O.) Rights of Naming 

l a Church-warden, a Pariſk-Cicrk, Gc. : 


„ * 
= * 1 
- 2h may 5 ly 


hb 3 Cro. 291. 


By the 13 Ed. 1. Stat. De Circumſpecte Agatis, 4 Prohibition 
lieth not for Penance Corporal or Pecuniary injoyn'd for Deadly 
Sin, as Fornication, Adultery, or the like ; alſo for not Fencing the 
Church-yard, or not Repairing the Church, or ſufficiently Adorning 
it, nor for Oblations, Tithes, Mortuaries, Penſions, Layins Violent 
Hans upon d Cle, Defamation, where Money is not Demanded, 
nor for Breach of Faith. [See 2 Inſt. 487, 488, 489, 490, 491, 492, 
493, for the Expolition of this Statute. 


By the Articuli Cleri or the 9 Ed. 2. chap. 1, 2, 3, 4, 5, &c. For 
Tithes, (not where the Right ariſeth from the Rights of Patronage, 
nor where Thev amount to the th Part, &c.) Oblations, Obventions, 
Mortuaries, Commutiaticn of Corporal Penance for Money, Layin 
Violent Hands upon a Clerk, Defamation, Tithes of a Mill 3 
eretted, m0 Prohibition ſhall be granted. 


2 k. 2. —— 
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7 | ” [See for the Expoſition of this Statute 4 Rep. 20. 2 Inſt. 619, 
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and the Anſwers to the Complaint, 2 Inaſt. 601, 602, 603, 604, Cc. 
yh in what Caſes the Eccleſiaſtical Juriſdiction is allow'd, and in what 
Bl eons Ge. See allo F. N. B. 2 Roll. Abr. Tit. Prohibitiog:, 
1 _ 
4 As in Temporal Cauſes the King by his Judges doth Hear and De- 
Nep. in termine the ſame by the Temporal Laws; & fo in Caſes Spiritual or 
cawories Eccleſiaſtical the King by His Eccleſiaſtical Judges doth Determine 
1 Inſt. 96. the ſame by His Eecleſiaſtical Laws. Therefore where the Right 
is Spiritual, and the Remedy only by the Eccleſiaſtical Law, the 
611, 612, * Cognizance doth belong to the Eccleſiaſtical Court. But where the 
614,618,632. Common or Statute Law giveth Remedy (whether the Matter be 
1 5 Temporal or Spiritual) The Cognizance belongs to the King's Tem- 
is poral Courts; and tho' the Matter is Spiritual, it ſhall be Tried by 
a Jury ; and the Court, being aſſiſted by learned Advocates in that 
Profeſſion, may inſtruct the Jury in the Eccleſiaſtical Law, as the 
uſually do in the Common Law. Thus it is, unleſs the Juriſdiction 
of the Eccleſiaſtical Court is allow'd or ſaved by Statute, 1 Yet if 
N * mga 29. the Eccleſiaſtical Court gives Sentence in a Matter of which They 
Laudrien have Cognizance, tho? againſt the Reaſon of the Common Law, the 
Caſe. Judges ought to give Credit to it, and believe it to be conſonant to 
18 the Law of the Church. a 
526. So much of the Laws and Juriſdittion of theſe Courts in Gene- 
125 Abr. ral. It remains that I ſet forth 1. The Eccleſiaſtical Courts particu- 
larly. 2. Their Proceedings, Cenſures and Puniſhments. 
1. Of the Eccleſiaſtical Courts in particular. | | 
m4 Inſt. 322, 1. The Court of m Convocation of the Clergy (aſſembled by Ver- 
tue of the King's Writ in a National Synod) conſiſts of the whole 
Clergy either preſent in Perſon or by Proxies. The Clergy of the 
Two Provinces of Canterbum and York do lit at the ſame 'Time and 
Act by mutual Conſent. There is an Upper Houſe, where the Arch- 
biſhops and Biſhops fit ; and a Lower Houſe, where Deans, Archdea- 
cons and Proctors for the Chapters and Dioccſan Clergy do fit. In 
the Province of Y Two Proctors are ſent to the Convocation for 
every Archdeaconry; but in the Province of Canterbury Two onl 
for every Dioceſe. As there are Two Houſes of Convocation, 10 
there are Two Prolocutors or Speakers; One of the Biſhops ſome- 
times in the Upper Houſe, choſen by that Houſe ; another in the 
Lower Houſe, choſen there and preſented to the Upper Houſe. 'The 
Archbiſhop is the Preſident, and Prorogues and Diſſolves it at the Di- 
rection of the King. For the Convocation is under the Power and 
Authority of the King. | 
The Juriſdiction of the Convocation may be exerciſed in making 
Canons with the King's Licence and Aſſent, in Examining and Cen- 
ſuring Heretical or Schiſmatical Books or Perſons. But then an Ap- 
peal does lie to the King in Chancery, or to His Delegates, as hath 
been lately Reſolved. It is the Legiſlative Power in the Church, 
and the Canons that are made concerning the Church with the Royal 3 
* 1:Rep. 22. Aſſent bind the Clergy, but not the n Laity. (C.) _ 
2 Roll. Abr. | 4 
33 By the 25 H. 8. chap. 19. 6. 1. The Convocation ſhall be Aſſembled 
Vaugh. 327. by the King's Merit, and the Clirg y ſhall not in their Convocations, 
z Ventr: 4+ Attempt, Alledge, Claim or put in Ure any Conflitutions or Canons, 


or Enatt, Promulee and Execute any ſuch Canons, unleſs they bow 
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323. 
2 Roll. Abr. 
225. 
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the King's Aſſent and Licence to make, Promulge and Fxecnte the 


ſame, upon Pain of Impriſonment and Fine. 


This Statute is ? Declaratory of the Common Law. . Inft. 32: 
By ths H. 6. chap. 1. The Clerks of the Convocation. Their Ser- 

oants and Families, ſhall have ſuch Privilege in Coming, Tarryiug 

and Gbi us, as the Commons called to Parliament. | ; 
By the 24H. 8. chap. 12. hen a Cauſe, or Suit concerns the 

Kins, the Party Grieved may Appeal from any Hccleſiaſtical Court 

to the Prelates afſembled in Convocation, to be finally determined. 

[Sce the 1 £liz. chap. 1.] 


2. Ihe Prerogative Court of the Archbiſhop of Canterbury is held 
at Dottors Commons in London, P wherein all Teſtaments and Laſt * 4 Inſt. 335. 
Wills are proved, and Adminiſtrations upon the Eſtates of Inteſtates „.. Ab 
Granted, where the Party dics beyond Sea, or dicth within His Pro- 


vince, leaving Bonn Notabilia. 4 Bona Notabilia are, when One 3 Can. 93. 


Dieth leaving Goods and Chattels at the Time of His Death, of the “ luft. 335- 
Value of Five Pounds or more, lying in another Dioceſe, or Pecu- 
liar Juriſdiction within the Province, beſides that in which he lived 
and died. If One hath a Good Debt upon a f Specialty, as upon a pyer 55. 


Statute, Recognizance, or Bond, (5c. (for theſe are Goods and Chat- 1 Roll. abi, 


tels) lying in another Dioccſe, He is allowd to have Bora Notabi- . 
lia; and the Probate of the Will, or Adminiſtration of the Goods of 
the Inteſtate belongs to the Archbiſhop of the Province, as Ordinary, 
by His Prerogative; or Sede F/acante to the Dean and Chapter, as 
Guardians of the Spiritualties. The Bond Notabilia are Regularly 
valued at ſ Five Pounds. But in the Dioceſe of London, it is Ten, 
Pounds by Compoſition. | See Canon 93. infra.) It the Penalty of 
a Bond, Gc. is only of the Sum of Five Pounds, and not the Condi- 
tion, tho' the Bond is forfeited, this ought not to be taken for Bona 
Notabilia. If the Goods are under Five Pounds, or if they are a- 
bove Five Pounds, and the Two Dioceſes, or the peculiar Juriſdictions, 
are not ſubject to the ſame Archbiſhop, (viz.) when One is under 
the Archbiſhop of Canterbury, and the other under the Archbiſhop of 
York, There muſt be ſeveral Probates, or Adminiſtrations, Granted 
for the Goods in each Juriſdiction, And fo it is when a privileged 
Perſon in One of our Univerſities dies poſſeſſed of Goods and Chattels 
within the Univerſity, and alſo within a particular Dioceſe, the Pro- 
bate or Adminiſtration, muſt be taken before the Chancellor of the 
Univerſity, and the other Ordinary. If one dies in a Yourney in A- 
nother Dioceſe, and hath more than the Value of Five Pounds about 
Him, This is not to be reckoned Bora Notabilia, | See Can. g2.] but 
the "Teſtament is to be proved, or the Adminiſtration is to be Granted 
by the Ordinaries of each Place. 


By the 93 Canon of James the 1ſt, Bona Notabilia are to be ac- 
counted at Five Pounds at leaſt, (if not by Compoſition at a Greater 
Sum) lying in another Dioceſe, or Peculiar Juriſdiction within the 
Province, beſides that wherein One Died. It being Decreed and 
Declared, That He who hath wot Goods in diverſe Dioceſes to Fay 
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© 1 Roll. Abr. 
909, 910. 


2 1 Roll. Abr. 
908. 

1 Cro. 718, 
719. 

4 Init. 335. 
1 Lev. 78. 

* 5 Rep. 30. 
3 Rep. 135. 
1 Cro. 457. 


7 4 Inſt. 335. 


11Ventr.233. 


a 2 Bulſtr. 
3 & 4 contr. 
2 Roll. Abr. 


233 


b Inſt. 33). 


ſaid Sum or Value, ſhall not be accounted to have Bona Notabilia. 
[Sce Canon 92.] 


I mention this Canon, becauſe t our Law doth take Notice of it; 


inaſmuch as Probates of Teſtaments, and Adminiſtrations belong to 
the Eccleſiaſtical Law. ; 


But the Forms of the Probates out of this Court Recite the Par- 


ty's having Goods and Chattels to the Value of Five Pounds, or 2. 


un Notabilia in Diverſe Dioceſes and Furiſdittions Generally; So 
that it is inſiſted that it is ſuſhcient to make Bona Notabilia if the 
Party left Goods to the Value of Five Pounds in Divers Archdea- 
conries, or u Counties or Peculiars, tho' within the ſame Dioceſe. 


(Or.) [See Book 2. chap. 6. Of the Office and Duty of an Executor. 


For after all, if the Archbiſhop proves a Will or Grants Letters of 


Adminiſtration, when it does not belong to him to do it; it is not 
* void, but voidable only by Sentence ; becauſe the Metropolitan 
hath Juriſdiction over the whole Province. Whereas if there are Bona 


Notabilia, and the Will is proved, or Adminiſtration is Granted, by - 


an inferior Ordinary in whoſe Juriſdiction Part of the Goods lie, this 
is void in it ſelf without any Reverſal by Sentence, as hath been ſaid 
becauſe the inferior Ordinary hath no Pretence to Juriſdiction in ano- 
ther Dioceſe. 

The Probate of every Y Biſhop's Teſtament, &c. doth belong to 
the Archbiſhop, tho? he hath not Bona Notabilia. 


By the 4 & 5 Ann. chap. 16. The Power of Granting Probate of 
IWills and Letters of Adminiſtration of the Goods of Workmen in 
Yards and Docks ſhall be Granted in the Dioceſe where They die, 
and Mages. for Work done ſhall not be accounted Bona Notabilia. 


In this Court are tried all Cauſes of Inſtance for Proving or Re- 
voking ſuch Wills, or for Granting or Revoking ſuch Adminiſtra- 
tions; [See the 23 H. 8. chap. 9.] And all Cauſes concerning Ac- 
count upon the ſame; as alſo Cauſes concerning? Legacies be- 
queath'd in ſuch Wills. But of late ſuch Legacies are ſuffer d by this 
Court to be ſued for in the inferior Eccleſiaſtical Court, under whoſe 
Juriſdiction the Executor dwells, | See for the Fees of the Probate 
of Wills and Adminiſtrations the 21 H. 8. chap. 5. and on this Act 


the 3 Iuſt. 149, 150. 4 Inſt. 336. 


By the 25 H. 8. chap. 19. The Appeal from this Court is to the 
King in Chancery; who appoints Delegates by Commiſſion to Hear 
and Determine the Appeal. [See Of the Court of Delegates, 12fra.] 


Therefore if the Delegates Revoke a Will, &c. They cannot 
Grant Letters of Adminiſtration ; for their Power is to Hear and De- 
termine the Appeal. [See of Adminiſtration, Book 2. chap. 6.] 

The Archbiſhop of Jorꝶ hath the like Court. 

3. b The Chat of Arches (Curia de Arcubus), becauſe it was an- 
tiently held in Bow-Charch, or in the Arched Church of St Mary's 
in Cheap-fide, London) is the next Eccleſiaſtical Court. The Judge 
is call'd the Dean of the Arches; tho' properly the Dean of the Ar- 
ches is the Judge of a Deanery conſiſting of 'Thirteen Peculiar Pariſhes 

I = Exempt 
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Exempt from the Biſhop of London; whereof Not- Church (Hccleſia 
de Arcubus) is the Chief. Theſe Peculiars arc annexed to the Offi- 
cialty. The Juriſdiction throughout the Province more properly be- 
longs to the principal Official. | 
The Perſons concerned in this Court are the Judge, Advocates: 
(All Doctors of the Civil Law) Regiſters, Proctors, @*. E 
The Judge hath extraordinary Juriſdictiom in all Eccleſiaſtical 
Cauſes, except what belongs to the Prerogative Court. Alſo all 
manner of Appeals whatſoever from any Biſhops or their Chancel- 
lors, Commilſlaries, Deans and Chapters of Cathedral or Collegiate 
Churches, Archdeacons or their Officials, firſt or laſt, are directed 
Hither. Alſo all Appeals from the Commiſſaries of the Archbiſhop 
of Canterbury are made to the Judge of the Court of Arches. [See 
the 25 H. 8. chap. 12.] But He cannot Cite any Perſon out of 
the Dioceſe of another, unleſs it be on Appeal, &c. [See the 23 JI. S. 
chap. 9. 
| Te Archbiſhop of Canterbury hath his Court of Audience; the 
Auditor whereof hath in all Things like Juriſdiction with the Prin- 
cipal Official or Dean of the Arches. He has antiently been Vicar 
General of the Archbiſhop in Things Spiritual, by Vertue of a Spe- 
cial Commiſſion. But theſe Offices are uſually united in one Per- 
ſon, who keeps his Court in Doctor Commons, as Vicar General, 
Principal Official of the Arches and Audience, © tho" the Offices of 
Principal Official and Vicar General are diſtinct, as before obſerved, 
and may be Given to different Perſons. As Vicar General, He may 
execute by Himſelf or Commiſſaries all Eccleſiaſtical Juriſdiction in 
every Dioceſe becoming Vacant within the Province of Canterbury, 
and viſit the ſame, and puniſh ſuch Offences as are preſented to Him. 
There is ſomething like a Court of Audience kept within the Arch- 
biſhop's Palace; but He meddleth there only with voluntary Juriſ- 
diction, as Confirmation, Election and Conſecration of Biſhops; Grant- 
ing the Guardianſhip of the Spiritualties of Biſhops Sede Yacante, Ad- 
miſſion and Inſtitution to Benefices, &. 5 
The Archbiſhop of rh hath likewiſe His Court of Arches and 


Audience. 
| By the 25 H. 8. chap. 19. The Appeal from the Arches is to the 
King in Chancery, | | | 


4. The Court of d Faculties belongeth to the Archbiſhop of Car- 
terbury, and the Judge is call'd Maſter of the Faculties. 1 
He Holdeth no Plea. of contentious Juriſdiction. But His Power 
lies in granting Diſpenſations; as to marry, to eat Fleſh on Days 
Prohibited, as every Droceſan may make the like Grants; [See the 


Elia. chap. 5: 27 Elia. chap. 11. 35 Eliz. chap. 7. 21 Fac: 1. 


Lyndewode 
De Sequeſt. 
Poſſ. & Fruct. 

cap. Fre- 
quens. v. Vi- 
carius Gene- 
ralis. 


44 Inſt. 337. 


chap. 28. 3 Car. 1. chap. 4. ] To be Ordained Deacon under Age; 


That the Son may ſucceed the Father in a Benefice; That one may 
have Two or More Benefices incompatible, &c. In this Court are 
Regiſtred the Certificates of N and Noblemen granted to their 
Chaplains to Qualify Them for Diſpenſations for Pluralities and Non- 
Reſidence: a 0 


4 


. * 1 A id 
* * , 9 
? 9 
. : 0 4 
0 * 
1 


e 4 Inſt. 338. 
Godolphin's 
Report. Ca- 
nonicum. 


p. 119. 


6 3 Cro. 65. 
2 Roll. N 
286. 


By the 25 H. 8. chap. 21. The Archbiſhop of Canterbury may grant 
Diſpenſations to the King, and likewiſe Licences to all others, of 
Things that formerly uſed to be Licenſed. Howbeit, of Cauſes not 
ſed to be Licenſed, no Diſpenſations ſhall be Granted, without the 
Approbation of the King and Council. 

Licenſes of Thinzs whereof the Tax did heretofore extend to 4 |. 
ſhall be alſo confirmed by the King's Great Seal, and enroll d in 
Chancery. But all others may be Granted by the Archbiſhop ewith- 
out ſuch Confirmation, unleſs the Party defires to have it enroll d ; 
and then the Fee for the Seal ſhall be 5 s. and not above. And All 
Act done by Vertue of ſuch Licences, ſhall be Good in Law. 

This Ad ſhall not inhibit the Archbiſhop of York, nor other Bi- 
frogs to diſpenſe as They are wont to do, by the Common Law or 
Cuſtom. 

During the Vacation of the See of Canterbury, The Guardian of 
the Spiritualties ſhall Grant Diſpenſations. 


[See the 21 H. 8 chap. 13. Concerning Pluralities and Non- Re- 
ſidence, c. And Of an Archbiſhop, Book 1. chap. 3. 
5. The Court of © Peculiars of the Archbiſhop o Canterbury is 


that which hath a peculiar Juriſdiction in ſeveral Pariſhes in the Ci- 


ty of London and in other Dioceſes, &c. within his Province; in all 
Fifty Seven. They are called Exempt Juriſdictions, not becauſe 
They are under no Ordinary, but becauſe They are not under the 
Ordinary of the Dioceſe, &c. For the Juriſdiction is annexed to the 


Court of Arches ; and the Judge thereof may Originally cite in theſe 


Peculiars belonging to the Archbiſhop. [See Car. 94. 


By the 25 H. 8. chap. 19. Appeals from Places Exempt, which 
were before to the See of Rome, ſhall be henceforth into the Chan- 


cery, and ſball be Determined before Commiſſioners or Delegates, un- 
der the Great Seal, &c. 


Note, 'That there are Royal Peculiars and Free Chapels, as well 
as Archbiſhops Peculiars. There are alſo ſome peculiar Eccleſiaſti- 
cal Juriſdictions belonging to the King which belonged to ſome Mo- 
naſteries and Religious Houſes. | 77 


From theſe Peculiar Courts the Appeal lies immediately to the 


King in his Chancery. [See the 25 H. 8. chap. 19. 

There are ſome Peculiars belonging to a Dean and Chapter or 
Prebendary, Exempt from Archdeacons only. This Extraordina 
Power was Derived from the Biſhop of Antient Compoſition. Theſe 
may be Viſited by the Biſhop in his Primary or Triennial Viſitation. 


In the mean Time an Official of the Dean and Chapter or Preben- 


dary is the Judge. | 
From Hence the Appeal lies to the Biſhop of the Dioceſe. 
6 The f Conſiſtory Courts of the Archbiſhops and of the Biſhops 


of Every Dioceſe are held in their Cathedral Churches for Trial of 
all Eccleſiaſtical Cauſes within the Dioceſe. The Biſhop's Chancel- 
lor is the Judge, 8 ſuppoſed to be Skill'd in the Civil and Canon Law. 
The Cauſes are managed by Proctors, a Regiſter taking the Minutes 
or Acts of Court. In Places of the Dioceſe far Remote, and 1 

1 2 rom 
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from the Biſhop's Conſiſtory, The Biſhop appoints a Commiſſary (Com- 

miſſarius Foranens) to Judge in all Cauſes within a certain Diſtrict, 

and a Regiſter to Enter his Decrees. h He is ſaid to be a Superflu- “ Terms of 

ous Officer. (92) $ © rota | Covell, * 
The Biſhop has of Common Right the Power of Inſtitution into terp.Blounr's 

Benefices, of Diſpenſing in Common Caſes, and of a Primary and Ev Diction. 

Triennial Viſitation over his v hole Dioceſe. Theſe he Exerciſes in * 

Perſon or by his Chancellor. [Ste of a Biſhop, Book 1. chap. 3. 


By the 24 H. 8. chap. 12. From the Biſhop, or his Chancellor, 
or Commiſſary, The Appeal ts to, the Archbiſhop of Either Province 
Reſpetticely. RD 


See 7 the Juriſdictions of ſome Deans and Chapters, Book 1. 
; chap. z. 

7 51 he Court of the Archdeacon is the moſt inferior Court; and, 
is holden in ſuch Places as the Archdeacon, either by Preſcription or 
Compoſition, hath Juriſdiction in Spiritual or Eccleſiaſtical Cauſes 
within his Archdeaconry. 

The Judge of This Court is calld the Official. 

The Archdeacon (or the Official in his Name) may viſit annual- 
ly (and by Cuſtom Twice in a years the Clergy and Laity within 
His Juriſdiction. He commonly hath the Power of Granting Li- 
cenſes and Faculties, Probate of Wills, and Power of Granting Let- 
ters of Adminiſtration, cither Concurrently with the Biſhop, or Ex- 
cluſively. He has the Cuſtody and Sequeſtration of all Vacant Bene- 
fices, and the Right of Induction of all Incumbents, (5c. But Theſe 
Powers are uſually Transferr'd to his Official by Patent. 

It is Queſtion'd, Whether an Archdeacon, as an Archdeacon, hath 
any Original Juriſdiction ; or any Juriſdiction without Title by Pre- 
ſcription or Covenant? [See of an Archdeacon, Book 1. chap. 3.] 


4 Inſt. 339. 
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By the 24 H. 8. chap. 12. From the Archdeacon's Court The Ap- 
peal i to the Biſhop or Dioceſan. But when the Cauſe is commen- 
ced before an Archdeacon of any Archbiſhop or his Commiſſary, The 
Appeal muſt be to the Court of Arches. From thence to the Arch- 
biſhop Himſelf. But by the 25 H. 8. chap. 19. To the King in Chau- 
CET Thy | vu TS | | 


8. The k Court of Delegates is ſo call d becauſe the Judges are , 19g, 339 
Delegated and fit by. Force of the King's Commiſſion under the 2 Roll. Abr. 
Great Seal upon Appeals to the King in three Caſes. 1. When a 23% 233 
Decree or Sentence is given in an Eccleſiaſtical; Cauſe by the Arch- 
biſhop or any of his Officials. 2. When any” Decrce or Sentence is 
Given in any Eccleſiaſtical Cauſe-in Places Exempt, or Peculiars, 
belonging to the King or to an Archbiſhop. 3, When a Sentence is 
Given in the Court of Admiralty according to the Civil Law. [See 
the 25 H. 8. chap. 19. 8 Elis. chap. 5.] PLONE W bag 
I If the Delegates in Eccleſiaſtical Cauſes are Spiritual Perſons, 14 Inſt. 323. 
They may proceed to Excommunication. If they are all Laymen, 
the Fault is not in the Law, but in the Nomination. 
Note, That all A from a Difinitive Sentence muſt be with- 
in fifteen Days by the 24 H. 8. 225 12, 25 H. 8. chap. 19. But If 
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1 Cro. 571. 


© 4 Inſt. 340. 
2 Roll. Abr. 
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tho Appeal is from an Interlocutory Decree, It ought to be made 
within Ten Days by the Canon Law. 

Appeals from a Sentence given in the m Court of Chivalry, or Court 
Martial, in a Cauſe of Arms, are not by Vertue of theſs Statutes, 
[See Of the Court of the Comſtable and Marſhal, Ante. ö 

9. There is a Court of n Commiſſuners of Review; which Com- 
miſſion the King may grant a Supreme Head to Review the Diffini- 
tive Sentence in the Court of Delegates, notwithſtanding the 24 77 8. 
chap. 12. and the 25 H. 8. chap. 19. For there are no Words in thoſe 
Statutes to Reſtrain him; and the Pope, as Supreme Head by the 
Canon Law, uſed to Grant a Commiſſion of Review after ſuch a Dif- 
finitive Sentence. [See the 26 H. S. chap. 1. 1 Eliz. chap. 1.] Beſides 
a Commiſſion of Review may be granted; becauſe tho the King 
Grants Juriſdiction in Eccleſiaſtical Cauſes to his Subjects by Vertue 
of a Statute, he does not deprive Himſelf of his own Original Power. 

2. 'The Proceedings and Puniſhments in the Eccleſiaſtical Courts 
are Different from the Proceedings and Puniſhments in the Temporal 
Courts, and for Different Ends and Purpoſes. Therefore I ſhall give 
ſome Account of them. - 

As to the Proceedings in the Eccleſiaſtical Courts. | 

The Proceedings in the 'Temporal Courts are according to the 
Common and Statute Laws. | See chap. 4 &. 5. poſtea.] But the Eccle- 
ſiaſtical Courts Proceed according to the Courſe of the Civil and Ca- 
non Laws, 2 Citation, | See the 23 H. 8. chap. 9.] Libel or Articles, 
[Ice the 2 H. 5. chap. 3. and 2 Iaſt. 616.) Anſcwer upon Oath, Proof 
By Witneſſes and Preſumptions, [See 2 Inſt. 608. 1 Ventr. 291.In what 
Caſes one Witneſs ought to be Allow'd.] A Diffinitive Sentence with- 


out a Jury; and after that for Contempt of the Sentence by Excom- 


munication; And if the Sentence is diſſiked, By Appeal. 

An Appeal (Appellatio) is a Removing of a Cauſe in an Eccleſi- 
aſtical Court to a Superior Eccleſiaſtical Court, Hereby the Sentence 
is ſuſpended, till the Appeal is Heard and Determined. 

© All Acts done after the ſaid Appeal in Prejudice of the Appel- 
lant are to be Reverſed. And tho' one is Excommunicated while 
the Appeal is Depending, He may bring Actions at Common Law. 

For the Force of theſe Words in a Commiſſion (vis. Appelatione 
Remota) See the 4 Iuſt. 340. and concerning Appeals, 4 Inft. 339. 
340, 341. It is ſaid that an Appeal is a Natural Defence, and cannot 
be taken away By any Prince or Power. . X 

In Criminal Cauſes the Proceedings of the Eccleſiaſtical Courts 
are by Inquiſition or ex Officio Mero; or By Accuſation or ex officio 
Promoto; or by Denunciation or Preſentment of Church-wardens 
in 8 c. [SeeClark's Praxis In Curiis Eccleſiaſticis. Tit. 

10, Gc. ] | | 
: As to the Pwuniſhments in the Eccleſiaſtical Courts. 

P The Temporal Courts inflict Pumi ſbmeut upon the Body, or by 
Pecuniary Mulcts, or by Forfeiture of Lands and Goods. But the Ec- 
cleſiaſtical Courts inflict Cenſures and Puniſhments pro ſalute Anime 
and to Reform the Inward Man. The Eccleſiaſtical Puniſhments 
are Purgation, Publick Penance, Excommunication, Interdiit, Suſ- 
penſion, Deprivation and Degradation. ; 


1. Purgati 


on 


Generally Suſpected, and of the ſame accuſed before a Judge; as up- 
j 2 ae ' | | 


on is the clearing one's ſelf of a Crime, whereof he is 


— 
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on a Common Fame of Incontinency, &c. If the Party denied the 
Fact, the Judge enjoyn'd Him Purgation, or to clear himſelf by his 
own Oath, [See infra.) and by the Oath of Four, Five or Six Credi- 
table Neighbours (more or leſs). The Oath of the Perſon ſuſpected 
was, to aſſert His own Innocency, and the Oath of His Compurgators 
that they Belieced what He ſwore to be True. If He purged and 
cleared Himſelf after this Method, He was to be diſmiſſed and de- 
clared innocent. If He faild in ſuch Purgation, by refuſing to make 
Oath of His own Innocency, or could not find the Number of Com- 
purgators enjoyn'd, He was to be puniſhed by publick Penance, as if | 
He had been duly convicted by Confeſſion or Witneſſes. 4 Vager of 4 11nRt.254.b; 
Law by the Defendant and Eleven of His Neighbours, is fomething 9% * 
like it. [Sce Of Trial, chap. 4. poſtea, ] But now, 


By the 13 Car. 2. chap. 12. It ſhall not be lacmful for any Perſons 
exerciſing Spiritual or Eccleſiaſtical Juriſdiction, To Tender or Ad- 
miniſter unto any Perſon the Oath ex Officio, or any Oath, whereby 
He may be Charged or Compelled to Confeſs, or Accnſe, or to Purge 
Him 777 of any Criminal Matter or Thing, whereby He or ſbe may be 
liable to Cenſure and Puniſhment. | See the 16 Car. 1. chap. 11. ] 


So that by this Statute the Oath as to the Party Accuſed is taken 
away. But this is only as to that Part of the Form and Method of 
Purgation ; for the Statute breaking in upon the Canon Law, or an 
Eccleſiaſtical Cuſtom, cannot fairly be extended further. Here is 
ſtill a Legal Purgation left, tho not the Canonical. For it remains 
that the Party accuſed ſhould declare his Innocency crit hot Oath ; 
and that the Compurgators may ſtill ſwear as to their Belief that 
what He ſays is true or falſe. Tho ſome maintain, the Oath being 
taken away, the Foundation of the whole Proceedings, That all the 
Proceedings of Purgation upon Common Fame do fall too. 

But ſubſequent Practice, ſince the Statute, at Archiepiſcopal, Epiſ- 
copal and Archidiaconal Viſitations, (Contemporary Expoſitions upon 
the Meaning of the Statute) ſhews the contrary Opinion of Thoſe 
that could beft judge of the Intent and Deſign of our Legiſlators. Be- 
ſides, if this Branch of the Eccleſiaſtical Diſcipline ſhould be taken 
away, and Common Fame is of no Force to ground a Proſecution, 
many Shamelefs Lewdnefles, and Scandalous Immoralities muſt go 
unpuniſhed, and be ſuffered to Reign and Triumph. Ideo Orare. 

r If in a penal Law the Juriſdiction of the Ordinary is Saved, a 2 Inft. 657, 
Clerk or a Layman ſhall not be compell'd to take an Oath, becauſe 638. 
it may be an Evidence againſt Him at the Common Lau upon the 
penal Statute. 1 | DES 

2, Publick Penauce is a Puniſhment impoſed for a Crime by ſtand- 
ing in ſome publick Place, and making an Acknowledgment of it, to 
ſatisfy the Church for the Scandal given by an Evil Example. In the 
Caſe of Inceſt, Adultery, &c. the Sinner is uſually injoyn'd to do pub- 
lick Penance in the Cathedral or Pariſh-Church, or publick Mar- 
ket, Barefoot and Barcheaded, in a White Sheet, and to make an 
Open Confeſſion of His Crime in a preſcribed Form of Words, (5c; 
For ſmaller Faults a publick Satisfaction or Penance is to be made in 
the Court, or before the Miniſter and Church-wardens, or ſome of 
the Pariſhioners; as in Caſes of Defamation, &c. Wi 

2 22 Penance 
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Penance may be changed into a Fine, or Sum of Money, to be 
given to pious Uſes, which is call'd Commuting. © But the Judge 
ought not Directly or Indirectly to take any Thing hereof to his own 
Uſe, or for the Aſleſſment thereof, or Entring the publick Act. If ke 
doth, it is Extortion. Ogre, if he takes only his cuſtomary Fees. 
trInſt.133.b. 3. * Fxcommunicaticn is an Eccleſiaſtical Cenſure, by which a 
bod tn Chriſtian is excluded from the Communion of the Church 


z Inſt, 150, 
4 Inſt. 336. 


in Sacred 
Rites and Privileges, and from the Company of the Faithful; or at 
leaſt from receiving the Sacraments. The Firſt is call'd the Greater ; th 
Excommunication, The Second, (viz.) an Excluſion from the Sacra- 1 
ments only, is the Leffer Excommunication, which is feldom put It 
in Practice: In either Caſe the Offender is diſabled to do any judi- | te 
cial Act, as to ſuc, To be a Witneſs, (5c. tho He may be Sued. C 
But every Excommunication doth not diſable one. For if a Mayor | 
and Commonalty, or any other Corporation Aggregate, bring an m 
Action; An Excommunication of the Mayor, c. ſhall not diſable tl 
Them, becauſe They ſue and anſwer by Attorney. Otherwiſe it is al 
pho ory og of a ſole Corporation. If Executors or Adminiſtrators are Excom- 
Finch. municated, They are diſabled to ſue as Executors, becauſe They 0 
chap. 13. which converſe with a Perſon Excommunicated, are Excommuni- t 
pa "ry cated alſo, * If a Biſhop is Defendant, an Excommunication by | V 


8 Rep. 68. the ſame Biſhop againſt the Plaintiff, ſhall not diſable Him; for it 

ſhall be intended for the ſame Cauſe, if another is not ſhewn. An O 
vA Inft. 340. Excommunication againſt an Y Appellant, while the Appeal is De- | 
2 Roll. Abr. pending, is void, as before obſerved. t 
* Br. &Stud, 2 If the Ordinary Excommunicates One for any thing where He C 


Dial. 2. hath not Cognizance of the Cauſe, the Party hath his Action againſt 


chap. 32. . 3 
2 Inſt. 527, Him, or the Ordinary may be indicted, 


623. In ſome Caſes Offenders incur Excommunication, Tpſo Fatto, by 
; Dyer 725 Acts of Parliament, ® but it takes no Effect till they be convicted 
entre 4s. at Law, and the Conviction is tranſmitted to the Ordinary. 


An Excommunication is generally pronounced for Contempt in 
not Appearing upon Summons; or, after Admonition, for not obey- 
| ing a Decree, &c. It is publiſhed in the Church by Vertue of an 
v F. N. B. 62. Inſtrument under the Seal of the Court by the Miniſter ; b and then 
63- . 8, if the Offender does not ſubmit within forty Days after the ſaid Pub- 
8 — 68. lication, He may be impriſon'd by Vertue of the Writ of Significavit 
or Capias Excommunicatum upon the Certificate of the Biſhop, Gc. 
to the King in Chancery. Upon this Writ one may have an Alias and 
Pluries ; and if they are not anſwered, an Attachment againſt the 
Sheriff may go directed to the Coroners, returnable into the King's 
Bench. This is by the Common Law. [See the 5 Elis. chap. 13.] 
| And the Excommunication and Impriſonment ſhall continue till the 
Party is Reconciled to the Church, and Diſcharg'd by Abſolutior, 
and the Writ De Fxcommunicato Deliberando upon the Certificate 
of the Biſhop, &'c. to the King in Chancery, that the Party hath 

made his Satisfaction to the Church. 


+ N. B. 62, None can Certify Excommunication but the © Biſhop, unleſs the Bi- 
6 


$ Rep. 68 ſhop is beyond Sea, or 172 Remotis; or unleſs the Certificate is by 
1 Inſt. 134.a, One that hath ordinary Juriſdiction, and is immediate Officer to the 

| King's Courts; as the Archdeacon of Richmond, or a Guardian of 
the Spiritualties when the See is Vacant. If the Biſhop certifieth the 
Excommunication under Seal, and dieth before it is receiv'd, it is 

2 nothing 


— 
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nothing worth. But his Succeſſor ought to certify it. And tho? the 
Biſhop is in His Dioceſe, The Certificate of the Chancellor or Vicar 
General of a Contumacy or Contempt to the Church, directed to the 
King in His Chancery, and reciting that the Biſhop is 22 Remotis, 
ſhall not be Traverſed. But the Court may inſiſt to be inform'd of 
it by Writ. out of the Chancery, and not depend wholly on the Sur- 
miſe of the Party. The Biſhop may wy an Excommunication 
made by his Commiſlary ; for the Commiſlary acts in the Right of 
the Biſhop. But in the Certificate of an Excommunication, 'The 
Cauſe of the Excommunication muſt be ſpecially ſhewn or ſet forth. 
It is not ſufficient to ſay, That it was ee For Manifeſt Con- 
tempt, Gc. The Judges will ſee by it whether the Eccleſiaſtical 
Court hath Cognizance of the principal Cauſe. 
A Biſhop Elec, after Confirmation, and before His Conſecration, 
may certify an Excommunication ; for the Power of the Guardian of 
the Spiritualties ceaſes after his Election by the King's Conge d'clire, 
and Confirmation. | 
An Excommunication certified under the Seal of the 4 Commiſſary *11nf.1 24.1. 
or Official, will not be allow'd. An Excommunication may be ccr- l =» 2 
tified by the © Delegates of Appeals. [ See Of the Curt of the Uni- 883. . 
verſities, chap. ed * 4 Inſt. 327, 
f If the Sheriff doth Deliver Offenders committed upon the Writ Per. 
of Significavit without Order of Law, upon Complaint of the Bi- 
ſhop, 6c. into Chancery, a Writ ſhall be awarded to the Coroners 
to apprehend the Party Excommunicated, and an Attachment to 
cauſe the Sheriff to appear and anſwer the Contempt. 


By the 5 Eliz. chap. 23. J/rits De Excommunicato Capiendo ſhall 
e * o the Court of Chancery in Term-Time, and be Returnable 
zn K. B. &c. 

If in the Excommunicato Capiendo The Excommunicated Party 
hath not a ſuficient Addition according to the 1 H. 5. chap. 5. Or if 
iu the Significavit it is not contained that the Excommunication pro- 
ceeds upon a Cauſe or Contempt of ſome Original Matter of Hereſy, 
Refuſing to Have His Child Baptized, To Receive the Sacrament, 
To come to Divine Service, or for Error in Matters of Religion and 
Doctrine, r Uſury, Simony, Perjury ix the Eccleſiaſtical 
Court, or Idolatry, He ſhall not incur the Penalties in this Act. 
(viz.) For his Contempt in not Rendring Himſelf Priſoner upon the 
Capias, Gc. [See the Act at large. 


g So that this Statute does not require the Capiat with Procla- 82 Inſt. 661. 
mations and the Penalties in other Caſes beſides the Ten Caſes men- Cro. 196, 
tion'd in the Statute. But the Court hath inſiſted That the Crime 9. 
muſt be ſpecified in the Writ; and even in a Cauſe of Defamation, 
that the Defamatory Words ſhould be Recited ; h that it may Ap- * 2 Inſt. 615, 
pear to the Judges whether the Spiritual Court hath Cognizance of f Roll. ab 
the Cauſe upon which the Party was Excommunicated. i For no 883, © 
Excommunication can be pronounc'd for a Temporal Cauſe, but by 2 Inft. 527. 
Act of Parliament. 

'Thoſe that Die under the Sentence of Excommunication cannot 


receive Chriſtian Burial. [See the Rubrick in our Liturgy.] 
4. An 


F. N. B.64, 
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4. An Interdict is an Eccleſiaſtical Conſure by which Pe1ſo7z5 are 
prohibited to hear Divine Service, or to have the Sacraments admi- 
niſtred to Them, or Burial; or when Divine Service is forbidden to 
be had in ſuch a Place or Places. An Interdict of 7 435 follow, 
the Perſons where-ever they Remove. An Interdict of Pace is only 
with regard to ſuch a Church or Place; and then the Perſons ma 
be receiv'd into another Church, but not into their own. - here is al- 
ſo a Mixt Interdict, when both the People and the Church, Cc. are 
ſubjected to this Cenſure. | | 

But this Cenſure hath been of long Time Diſuſed. | 

5. Suſpenſion is a Cenſure whereby Eccleſiaſtical Perſons are for- 
bidden to exerciſe their Office, or to take the Profits of their Bene- 
tices, or where they are forbidden Both of them, in Whole or in Part, 
for a certain Time or for Ever. Hence it is ſaid there is a Suſpenſion 
ab Officio or Beneficio, or ab Officio & Beneficio. Clergymen are 
only liable to this Cenſure. But there is a Suſpenſion which relates 
alſo to the Laity (=.) A Suſpenſion ab Ingreſſu Eccleſiæ, or from 
the Hearing of Divine Service there. [Sec the 5 & Ed. 6. chap. 4. 

Irregularity is a Canonical Impediment, ariſing from ſome infa- 
mous Crime, or Defe& of Body or Mind, to take Orders, or, if al- 
| ready in Orders, To Miniſter in the fame. This Cenſure is out o 
| Uſe, tho' it is inflicted by a late Canon. | See Cam. 113.] 1 
6. Deprivation is an Eccleſiaſtical Cenſure by which a Clergyma 

is Deprived of His Benefice. 

7. Degradation is an Eccleſiaſtical Cenſure whereby a Clergyman 
| is Deprived of His Orders. It is otherwiſe call'd Depoſition. A Sen- 
| tence may not only be given for this Purpoſe, but the Clerk may be 
ſolemnly ſtrip'd of His Clerical Habit. 

From All theſe Puniſhments a” may be made. to Higher 
Courts, as in other Eccleſiaſtical Caſes. 

Thus much Of the ſeveral Kinds of Courts of the largeſt Extent, 
or of Thoſe that arc Diſperſed throughout the Kingdom. 
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Of the Several Kinds of Courts that are Particular, Li- 

mited or Exempt Juriſdictions, (viz.) Of The Mar- 
. ſhalſea, Of the Lord Steward, &c. to Enquire of 

Felony By Confederacy, c. Of the Lord Steward of 

the King's Houſe Concerning Treaſons, Felony, 
Bloodiheding, Oc. Of the Courts within the Prin- 
cipality of Wales, Of the Dutchy-Chamber of Lan- 
caſter, Ot the Courts of the Counties Palatine, Of 
the Courts of the Cinque Ports, Of the Courts of 
the Stannaries, Of the Mayor of the Staple, Of the 
Courts within the City of London, Of the Courts in 
Other Cities, Towns Corporate, Boroughs, c. Of 
the Courts of the Univerſities of Oxford and Cam- 


bridge. 


— —— ———ꝛ — 
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HE Particular Courts and Limited Juriſdictions, or Thoſe 

which are not Diſperſed throughout the Kingdom, are The 
Court of the Marſhalſen, The Court of the Lord Steward, & c. to 
enquire of Felony by Confederacy, & c. Of the Lord Steward of 
the King's Houſe Concerning 'Treaſons, Gc. Of the Courts within 
the Principality of Wales, Of the Dutchy-Chamber of Lancaſter, 
Of the Counties Palatine, Of the Cinque-Ports, Of the Court of 
the Stannaries, Of the Mayor of the Staple, The Courts within the 
City of London, Of the Courts in other Cities, 'Towns-Corporate, 
Boroughs, Oc. Of the Courts of the Univerſities of Oxford and 
Cambridge. | 

k Of Theſe Particular Courts, Let It be again Obſerved, That „ 1:6. 

ſuch Juriſdictions Derogating from the General Courts of the Com- 
mon Law are always to be taken ſtrictly. 


548. 


I. The Court of the | Marſhalſea is a Court of Record at Com- of tne Court 
mon Law, Ordain'd to hear and determine Suits betwixt Thoſe of the Mar- 
of the King's Houſhold and others within the PYerge (ſo call'd 4 os, Os 
Virgd, a Rod, which the Marſhal carries) or within Twelve Miles jur. 10. 

f the King's Lodgings. Tho the King goeth out of the Bounds 2 Inſt. 548, 
of the Verge for his Recreation, If the Houſhold continues where 4 ind. 130. 
They were, This is no Removing. When the King goeth in Pro- 6 Rep. 20, 
greſs, 1 ENS moveth with his Houſhold. [See 13 Rich. 2. n 3 
Stat. 1. chap. 3. | 12, 73, 74. 

This Coun is held in Southwark, and hath a Priſon belonging 75 & mm 
to it called the Marſhalſea. This Marſhalſea is to be underſtood Sasin, 199, 
of the Houſhold, not of the King's Marſhalſea; for that belongeth 


to the Ring Bench. 
The 


* 
1 
. 
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m 2 Inſt, 548. 
10 Rep. 74, 
75˙ 


The Flr nd of This Court are the Steward of tae Court and 
Marſaal of the King's Houſhold, Their Offices are for Life. And 
tho the Marſhal be one of the Judges, He ſees too that the Exe- 
cution be done. | | 

As to the Juriſdiction of this Court, It is Settled by, Statute. 
For, FOOD: {2 ; 


By Articuli ſuper Chartas, chap. 3. or the 28 Ed. 1. The Steward 
and Marſhal of the King's Honſe ſhall not hold Plea of Freehold, 
neither of Debt nor of Covenant, nor of Any Contratt, but only of 
Debts and other Things of the People of the ſame Houſe ; Of Con- 
tracts and Covenants that one of the Kings Houſe ſhall have 
made with Another of the ſame Houſe, and in the ſame Houſe; Of 


in the Verge. 


F 


Treſpaſs done within the Houſe, and of other \Treſpaſſes done with- 


'This is the proper Juriſdiction of this Court. 
m So that they cannot hold Plea but of Three Actions, (is.) 
Debt, Covenant and Treſpaſſes, In Debt and Covenant both the 


Parties muſt be of the King's Houſhold. In 'Treſpaſles it is iufficient 


if one of the Parties is of the King's Houſhold. But tho' the Act 
ſpeaketh Generally of Treſpaſſes, yet Treſpaſſes Ji & Armis are 
only to be underſtood ; as Battery, taking away Goods; not 
Treſpaſſes _ clanſum fregit, Preſpaſs and Ejectment, Treſ- 
paſs upon the Caſe, nor any other Perſonal, Real or Mixt 
Action. 

For the Expoſition of this Obſcure Act ſee further in the 10 Rep. 
74 75. 2 Inſt. 548, 549. | 


By the 5 Fd. 3. chap. 2. & 10 Ed. 3. Stat. 2. chap. 3. Error here 
ſhall be amended in the King's Bench. 


The Court of the King's Palace at Weſtminſter was erected by 
King Charles the Firſt by Letters Patents, and made a Court 
of Record; the Liberty whereof Extends Twelve Miles round 


Whitehall. The Juriſdiction was ſince confirmed by King Charles 
the Second. | 


The Judges are the Steward of the King's Houſe, and the 


Knight-Marſhal, and the Steward of the Court, who is always a 


Lawyer. 


In this Court 12 Miles Round J/hitehall they have Juriſdiction 


to hold Pleas of all manner of Perſonal Actions whatſoever, as 


Debt, "Treſpaſs, Battery, Slander, 'Trover, Actions on the Caſe, &c. 
The Proceedings of this Court are by Attachment or Capias 
(which may be had at ſeveral Places within the Liberty) upon which 


the Defendant is to give Bond with' Sureties for his Appearance at 


the next Court ; and upon his Appearance He muſt put in Bail to 
Anſwer the Condemnation of the Court. 'The Reſt of the Pro- 


ceedings are according to the Courſe of the Common Law. If 
the Cauſe is Conſiderable, it is uſually Remov'd into the King's 


Bench or Common Pleas by an Habeas Corpus cum canſa | See the 
8 H. 6. chap. 10.] Otherwiſe a Cauſe is brought to Trial in Four or 
Five Days. | | 


— | For 


A = 


= el. So tons e 


iii. a a 
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For The Fees of the Marſhalſea or Palace-Court, See the Com- 
pleat Solicitor, p. 389. 


II. The Court of the n Lord Steward, Treaſurer and Controller of 
the King's Houſhold, To Enquire of Felony for Confederacy, Confpi- 
ring and Imagining (by the King's Sworn Servants under the Degree 
of a Lord) Jo Murder the King, or any Lord, or any other Perſon 
of the King's Privy Council, or the Steward, Treaſurer or Control- 
ler of the King's Houſhold, is held by Vertue of the 3 H. 7. chap. 14. 
[Sce Book 3. _— 1. Of Felony againſt the King and the King's 
Counſellors, Gc. And for the Expoſition of this Statute, [fee 3 Iuſt. 
38, 39. | 


III. The Court of the Lord Steward of the King's Houſe, or, in 
His Abſence, Of the Treaſurer and Controller of the King's Houſe 
and Steward of the Mar/halſea, hath Juriſdiction, to Enquire of, 
Hear and Determine all Treaſons, Miſpriſion of Treaſon, Murders, 
Manflaughters, Bloodſhed and other malitious Strikings, whereby 
Blood ſhall be ſhed, in any of the Palaces and Houſes of the 
King, or in any Other Houſe where His Royal Perſon ſhall 
Abide. | 

And this Juriſdiction is given by the 33 H. 8. chap. 12. [See the 
33 H. 8. chap. 12. at large, Wherein the Solemnity of the Trial, and 


the manner of the Proceedings are ſet forth. And ſee 3 Taſt. 140. and 
Book 3. chap. 3.] 


IV. The Courts within the Principality of JPales, and their Ju- 
riſdiction, are ſettled by Acts of Parliament. The Principality 
Conſiſteth of Twelve Counties, Beſides the Shire of Monmouth, 


and other Lordſhips and Manors united to Salop, Herefordſhire, and 
Glonceſterſhire. | 


By the 34 & 35 H. 8. chap. 26. There are General or Quarter-Seſ- 
ſions in each County, County-Courts, Hundred-Courts, Turns, Leets, 
Court-Barons, Corporation-Courts, (5c. 5 9 

There ſhall be kept a Seſſions twice every Tear in every of the 
Twelve Counties of Wales; which Se [ſions ſhall be call'd The King's 
Great Seſſions of Wales. The Juſtices of thoſe Courts ſhall have their 
Offices 4 Letters Patent under the Great Seal, to be Executed by 
T hemſelves or Deputies. And theſe Fuſtices may hold Pleas for the 
Crown 272 as large a Manner as the Kings Bench, &c. and alſo 
Pleas of Aſſiſes, and Al Other Pleas and Actions Real, Perſonal 
and Mixt, in as large a Manner as the Lord Chief Fuſtice of the 
Common Pleas, &c. They ſhall alſo Hear and Determine All Cri- 
minal Offences whatſoever committed within their ſeveral Limits, ac- 
cording to the Laws of England. Alſo Recoveries and Fines may be 
zaken before the ſaid Fuſtices of Lands within Their Authority, as 
i uſed before the Chief Fuſtice of the Common Pleas. 

Errors and 7Fudgments before any of the Fuſtices in the Great S 
ſions in Pleas Real, Perſonal and Mixt ſhall be Redreſſed by Writ 


of Error out of the Chancery of England retwrnable before the 


Of the C > 1rc 
of the i ord 
Steward, &c. 
To enquire 
of Felony for 
Confedera- 
> 

« 4 Inſt, 135. 


Of the Court 
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the King's 
Houſe, Sc. 
© 2 Inſt. 549. 
4 Inſt. 135. 
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No Execution of any Fudgment given in any Baſe Court ſhall he 
ſtaid by any Writ of Falſe Judgment. But if * Purſuit of the 
1 ſaid Mrit, The Fudgment ſhall be Reverſed, the Party ſhall be reſto- 
| | red to All that He loft by the ſaid Fudgment, according to the Law; 
| of England. | | 


See the Statute at large, by which the Juriſdiction of the Courts 
I are plainly declared and eſtabliſhed, and Their Proceedinzs order d 
N to be according to the Laws of Eugland. See alſo the 27 H. 8. 
1 chap. 26. 18 Fliz. chap. 8. and the 11 & 22 ,. z. chap. 9. For pre- 
{| venting Frivolous Suits in the Principality of Wales. ] 

The King's Writ ought not to go into this Principality, tho' a Ono 
mMinns out of the Exchequer is often ſent thither. [See 1 Ed. 6, 
chap. 10. 5 Eliz. chap. 23. ] 


Ofthe court V. The Court of the Datchy-Chamber of Lancaſter is Held at 


f g 
Ditteby or Weſtminſter. 


Lancaſter. The P Offcers of the Dutchy Court are the Chancellor, who 
„ Inſt. 226, keeps the Seal of the Dutchy at Veſtminſter; The Attorney Gene- 
8 ral, Four Counſellors, A Receiver General, Clerk of the Court, 
| Auditors, Surveyors, Meſſenger. There is an Attorney of the Dutchy 
| in the Chancery, and Another in the Exchequer. 
q 2 Danv. The 4 Juriſdiction of this Court is For or Concerning Lands 
Abr. 286. Holden of the King in Right of His Dutchy, within or without the 
County-Palatine of Lancaſter; [See the 1 Ed; 4.] Or concerning 
| Bonds and Aſſurances of the ſame; or concerning the Revenue of 
r Hardr. 171. the Dutchy. r But whatever belongs to the Juriſdiction of the 
lob. 77 Dutchy may be determined in the Court of Exchequer. © Where 
1 157, the Dutchy claims Juriſdiction in reſpect of the Perſons, as becauſe 
158. the Suitors dwell within the County Palatine; or where the Dutchy 
retains Bills concerning Lands lying out of the County-Palatine with- 
in the Precincts of the Dutchy, but not holden of it ; A Prohibition 
may be awarded. | 
| t Plowd. 2. The © Proceedings in this Court are as in the Court of Chancery 
| Crompt. Jur. by Eugliſb Bill, &c. and by Decree. But this Court is not a Mixt 
42 Court as the High Court of Chancery. In ſome Caſes this Court 
claims its proper Cuſtoms, and admits a Small Mixture of the Com- 
mon Law. | 
What Grants and Leaſes may be made of Lands within the Sur- 
vey of the Dutchy, and under what Seal, See 4 Iuſt. 209. 


By the 1 H. 7. The Dutchy is ſeparated from other Inheritance of 
the Crown, and ſettled in H. 7. and His Heirs. [See Plowd. 221. 


4 lift. 209, | | 
» Plowd. Note, That the Act ſays His Heirs, u without ſaying Kings of 


8 England. [See the 37 H. 8. chap. 16. 2 & 3. Ph. & M. chap. 20.] 


29 1. By the 32 H. 8. chap. 20. 1 Ed. 6, chap. 14. 1 Eliz. chap. 31. 
(The Statutes of Monaſteries and Chantries) All Lands, &c. Parcel 
of the Dutchy given to the King, are within the Survey of t he 
Dutch. 


ö [ See the 37 H. 8. chap. 4. 16 Car. 1. chap. 10. 16 @- 17 Car. 2. 
chap. 9.] | © 
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VI. * A County-Palatine is an exempt Juriſdiction, where the 
King's Writ runneth not. [Sce the 5 Elig. chap. 23.] It is ſo call'd 
4 Comitatu & Palatio Regis, becauſe the Owners thereof were Com- 
panions of the King in his Palace. Had Jura wag, (ny; or King-like 
Rights and Authority. For they might pardon Treaſons, Murders, 
Felonics and Qutlawrics thereupon. But many of theſe Rights arc 
taken away from thoſe that have Counties Palatine, and are an- 
nexcd to the Crown. Counties Palatine probably were erected, at 


firſt, becauſe they were adjacent to the Enemies Countries hereto- ; 


fore; as Lancaſter and Durham to Scotland, and Cheſter to Males; 
that the Inhabitants might have Adminiſtration of Juſtice at Home, 
and remain there to ſecure the Country from Incurſions. In the E- 
recting of Them theſe Things were to be Obſerved, (vig.) To Have 
a Chancery, Writs under Seal, to Depute Juſtices as well touching 
Pleas of the Crown, as all other Pleas touching the Common Law, 
Execution of Writs, making Officers, and all other Regal Rights be- 


longing to a County-Palatinc. 


2 The King may make a County-Palatine by His Letters Patents 
without Parliament. 


By the 27 H. 8. my. 24. None but the King ſhall have Power to 
Pardon Treaſons or Felony; &c. to make Fuſtices of Aſſiſe, Peace or 
Gaok-Delivery, notwithſtanding any Grant or Preſcription. ¶ But 
ſee of the County-Palatine of Lancaſter, poſt.] And all Jrits, In- 
dictments, and Proceſſes in every Connty-Palatine, or other Liberty, 
ſhall be made in the King's Name, Teſte the Owner of ſuch Connty- 
Palatine or Liberty. And in every Mrit or Indictment, the Offence 
ſhall be ſuppoſed to be done againſt the King's Peace. - 


See the 11 & 12 V. z. chap. 9. For preventing Frivolous and Vex- 
atious Suits in Counties Palatine. 
All Pleas of Lands, & c. and all Contracts, Cauſes and Matters 
ariſing within the County-Palatines are to be Heard and Judicially 
Determin'd within the ſaid County-Palatines, except in Caſe of Er- 
ror, Foreign Plea, or Foreign Voucher. But the Plaintiff in the 
Courts at J/eſtminſter may alledge Things Tranſitory to be done in 
any County, tho' done in a County Palatine, and the Defendant 
cannot plead to the Juriſdiction of the Court, that it was done, 5c. 
within the County-Palatine. Yet if the Plaintiff ſuppoſes the Tranſi- 


tory Cauſe of Action to be in the County-Palatine, That may be 


pleaded to the Juriſdiction. Otherwiſe it is of Things Local. 
b No Iuhabitaut of the ſa d County-Palatine ought to be com- 
pell'd by any Writ or Proceſs to appear or anſwer out of the ſame 
in any Cauſe ; except for Treaſon or Error. | 
The County-Palatine ſhall have Forfeitures of Lands and Goods 
for High Treaſon by the © Common Law, not for Treaſons or For- 
feitures given by Act of Parliament after the Erection of the Coun- 
ty-Palatine: | CT | 
R Where a Statute is General, County-Palatines ſhall be bound 
y It 3 
There are Hun Counties Palatine, and Four Courts to exereiſe the 
Juriſdiction which belongs to Them, (viz.) The Court of, the 
County Palatine of Lancaſter, The Court of the County Palatine 
Uuu 2 of 


Of the 
Courts of 
the Counties 
Palatine. 
x Crompt. 
ur. 137. a. 
2 Inſt, 557. 
4 Inſt. 205. 
Dav. 60. 


Y 1 Ventr. 


55 
4 Inſt. 204. 


? 4 Inſt, 204, 
Crompt. Jur. 
139. b. 


2 4 Inſt. 213. 


*gInſt, 212, 
213. 


4 Inſt. 209, 
Crompr. Jur. 
139. a. 
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of Cheſter, the Court of the County-Palatine of Durham, and the- 
Court of the County-Palatine of Fly. 4 Theſe are Reckon'd A- 
mongit the Superior Courts. I ſhall ſpeak of them ſingly, tho what 
I ſhall fay of One, may often give Light to underſtand the Nature 
of the Others. | | 

* e 1. The County Palatine of Lancaſter is by © Act of Parlia- 
Dav. 62. ment. 


' 2 Lev. 24 T . | N 
8 In the County-Palatine of Lancaſter There is a f Gurt of 


157. Eq my. a 
1 ventr. The Chancellor is the Judge of it. 5 The Chancellorſhip both 
155. of the County and Dutchy have a long Time been in One Perſon, 
but They have diſtinct Capacities; ſo that it is the ſame Thing as 
if They were in Two Different Perſons. ig 
1 h Lands held of the Dutchy of Lancaſter, and lying in the Coun- 
ty-Palatine may be ſued for in the Court of Equity. 

There are alſo Courts of i Law for Civil Actions and Pleas of the 
Crown, and Juſtices therein appointed. [See Of Fines, Book 2. 
4 Inſt, 205. Chap. 3. Of Recoveries, Tbid.] k Recoveries of Lands in the County- 

Palatine are to be had in the Court of the County-Palatine, and 
cannot be had at Veſtminſter. 


Alnſt. 205, I If Iſſue is joyned in the King's Bench or Common Pleas triable 
S the County -Palatine of Lancaſter, it ſhall be tried in the Coun- 
157. a. ty of Lancaſter, and remanded thither. But where Part of an Action 

ariſeth at Common Law, and Part in a Franchiſe, The Common 


Law ſhall be preferr'd. | 


d1Saund. 74. 


i 4 Inſt. 204. 


By the 27 H. 8. chap. 24. The Juſtices of Aſſiſe and Gaol-Delive- 


ry and of the Peace are aſſigned by Commiſſion under the Seal of the 
County-Palatine of Lancaſter, 


See concerning the Dutchy of Laucaſter the 2 & 3 Ph. & M. 
chap. 20. And concerning Writs of S$ignificavit and Excommunicato 
Capiendo, 5 Elia. chap. 23.] 

»+Iof 211, 2. m The County-Palatine of Cheſter is by Preſcription. And the 

21s ©” King's Writ ought not to come. or to be allow'd, within the ſaid 

- Crompt. Jur. County-Palatine, but under the Seal of the ſaid County-Palatine, 

Bar. Abr. except Writs of Proclamation. [Sce the 1 Ed. 6. chap. 10.] 

750. In the Court of Exchequer at Cheſter (the Chancery Court for the 
County-Palatine) The Chamberlain of Cheſter (who hath the Juriſ- 
diction of a Chancellor) is Judge in Equity and in Matters at the 

Common Law, within the ſaid County. For this Court of Chan- 
cery is a mixt Court, as the High Court of Chancery at Veſtmiuſter. 
He is alſo a Conſervator of the Peace by Vertue of the ſaid Office. 
There is alſo a Vice Chamberlain, who is the Chamberlain's Depu- 
ty. But the Chamberlain or His Deputy cannot Decree any Cauſe 
wherein He Himſelf is Party, but He may complain in the High 
Court of Chancery. If a Defendant dwells out of the County Pa- 
latine, One of the County-Palatine may complain in the High Court 
of Chancery of Fzxgland for Matter of Equity touching Lands or 
Goods. For when particular Courts fail of Juſtice, The General 
Courts ſhall give Remedy. | | 

The Juſtice of Cheſter hath a Court and Juriſdiction to Hear 
and Determine Matters of the Crewn and of the Common Ts 

| 4 | within 


C 
; 
0 
1 
| 
| 
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within the ſaid County-Palatine. [See the 18 Fliz. chap. 8. Of 
Fines and Recoveries levied as well within the County-Palatine of 
Cheſter, as of the City of Cheſter. And ſec the 2 Ed. 6. chap. 28. 
27 Elis. chap. 9. 43 Eliz. chap. 15.] | 

[See 4 Iuſt. 213, 214. Concerning J/r:ts of Error directed to the 
Chamberlain in the Exchequer for any Matter wherein He procced- 
eth according to the Courſe of the Common Law, or to the Zuſtice 
of Cheſter. And ſee the 5 Eliz. chap. 23. Concerning Writs of Sig- 
ni ficadit and Fxcommunicato Capiendb.] 


3. * The County-Palatine of Durham being Parcel of the Biſhop- - 4 Inſt. 216, 
rick of Durham, is by Preſcription, where the King's Writ runneth 219. 
not; for it is a Royal Franchiſe. 1 
Te Juriſdiction of the Biſhop of Durham extends to all Places 
betwixt the Rivers Tine and Tefſſe; and to the Manors of other 
Men, 5 well as to the Demeſnes of the Biſhop. [See the 17 Ed. 2. 
chap. 1.] | 

15 the County Palatine of Durham there is a Court of Chan- * 418f 218. 
cery, and a Chancellor. It is a mixt Court, both of Law and Equi- _— — 
ty; but it differeth from other Courts herein, that if an erroneous 

udgment is given either in l upon a Judgment there ac- 

cording to Common Law, or before the Juſtices of the Biſhop, A 
Writ of Error ſhall be brought before the Biſhop Himſelf. And if 
He gives an erroneous Judgment thereon, A Writ of Error ſhall 
be ſued out, Returnable into the King's Bench. If the Biſhop, (who 
ought to do Right to others) does Wrong within his County-Palatine, 


Juſtices ſhall be aſſigned to Hear and Determine the Caſe; for He 
cannot be Judge in His own Cauſe. | 


4, 


Fines may be levied here. See 5 Eliz. chaps. 27.] and Recoveries 
ſuffered. [See 27 Eliz. chap. 9.] — 


By the 27 H. 8. chap. 24. The Biſhop of Durham and his Tem po- 
ral Chancellor of the County-Palatine are Fuſtices of the Peace 
within the ſaid County Palatine. 5 


See the 5 Elis. chap. 23. Of Writs of Significavit and Excom. 


Capiend. Alſo the 31 Eliz. chap. 9. For Writs upon Proclamations 
and Exigents, &c. 


4. Þ The Royal. Franchiſe of Ely is call'd the County-Palatine of * 4 1nft. 220, 
Ely in ſeveral Acts of Parliament. [See the 33 H. S. chap. 10. 61. 
5 Eliz. chap. 23. but Quere.] King H. I. granted to the Biſhop of 
Ely and His Succeſſors Jura Regalia within the Ifle of Ely. This 
Biſhop hath this Royal Juriſdiction by Preſcription, grounded upon 
the ſaid Grant, as well in Pleas of the Crown, as in Common Pleas 
before His Juſtices. 


By the 27 H. 8. chap. 24. T he Biſhop of Ely ard his Steward are 
Juſtice of Peace within the Iſle of Ely. 


See the 5 liz. chap. 23. Concerning the Writs of Significavit and 
Excommunicato Capiendo. In which Statute the County-Palatine of 
Ely is calld an exempt Juriſdiction, as well as Valet, the Counties- 

Palatine 
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Of the 
Courts of 
Cinque- 
Ports. 

q Crompt. 
Jur. 137, 
134. 

1 Cro. 911. 
2 Cro. 531. 
Hard. 475. 
2 Inſt. 557. 
4 Inſt. 222, 
223. 


Crompt. Jur. 
139. 


Palatine of Lancaſter, Cheſter, Durham and the Cinque Ports, 


where the King's Writ doth not run, &c. 


VII. 9 The Cinque Ports, within the County of Kent, have each 
of Them Franchiſes and Liberties ; and the King's Writ doth not run 
there, as before affirmed. But this is ſaid to extend no farther than 
to Civil Cauſes between Party and Party. And yet a J Minus 
lies to the Cinque Ports. The Inhabitants thereof have theſe Privi- 
leges in reſpec of their Attendance in the Ports for the Defence of 
the Kingdom. 

The Firſt Privileged Ports were but * Three, (viz.) Dover, 
Sandwich and Rumney. Afterwards Two Ports more were added 
to Them, (viz.) Haſtings and Hythe. Of this Number of Tie 
Theſe Ports were call'd the Ci72gue Ports. But Two more, (942.) 
IVinchelſea and Rye were added to theſe Five; and tho? now there 
are Seven Ports or Havens, yet they hold their former Name of the 
Cinque Ports. 

Within the Cinque Ports there are ſeveral Coxrts. One before the 
Conſtable of the Caſtle of Dover, and other Courts within the Ports 
themſelves held before the Mayors and Jurators ; and another ealld 
The Court of the Cinque-Ports at S HEY MAT. 

There is a Lord JWarder or Keeper of the Cinque-Ports ; who 
is alſo Admiral, and hath the Juriſdiction of the Admiralty ; and is 
Exempt from the Admiralty of England. He is alſo Conſtable of 
the Caſtle of Dover, and hath Juriſdiction to hold Plea by Bill 
concerning the Guard of the Caſtle, &c. according to Common 
Law. So that the Conſtable and Lord Warden hath Two Juriſdic- 
tions. His Juriſdictiom as Conſtable, is Limited by Articuli ſuper 


| Chartas, or 28 Ed. 1. chap. 7. For He hath no General Juriſdiction 


e 4 Inſt. 224. 


A Inſt. 223. 


- 3 2 Inſt. 557. 


4 Inſt. 224. 
Crompt. Jur. 
138. 


within the Cinque- Ports. The Conſtable of Dover and Lord War- 
den is the immediate Officer of the Cinque Ports, for the Execution 


of the King's Writs within the Cinque Ports. The King's Courts 


write to Him, and He is to certify the King's Courts of the Record 


which is before the Mayor and Jurats upon their Certificate to Him. 
So if One hath Judgment in the King's Courts, and the Defendant 
hath no Lands or Goods but in the Cinque Ports, the Plaintiff ſhall 
have a Writ directed to Him to make Execution. 

t The Juriſdiction of the Cinque-Ports is General, and extends 
to Perſonal as well as Real and Mixt Actions, which touch the Free- 
hold. But if Part of the Land is within the Cinque Ports and Part 
without, The whole Writ ſhall abate. And fo in like Caſes. 

All u Plaints againſt the Mayor and Jurats of the Cinque-Ports 
ought to be determin'd at Shepway before the Warden of the Cinque- 
Ports. 

* If an Erroneous Judgment is given in the Cinque-Ports before 
any of the Mayors or Jurats, it ſhall be redreſſed, according to the 


Cuſtom, by Bill in the Nature of a Writ of Error, before the Con- 


ſtable of Dover and Warden of the Cinque Ports at the Court of 
Shepway, ; and the Mayor and Jurats ſhall be Fined, and the Mayor 
Removed from His Place, tho' the Court is a Court of Record. 
[See the 5 Elis. chap. 23. Concerning Writs of Siguificavit and 
Excommunicato Capiendo. 
| Note, 


3 


— 


Chap. 2. Laue of England. 


'Tenant did admit the Juriſdiction of the Court in ſuch a Caſe, the 
Judgment againſt Him as to ſuch Lands is void. For J/ales was ori- 


ginally no part of England, and the Counties Palatine are exempted 


from the Juriſdiction of the King's Courts, have Jura Regalia, and 
plenary Juriſdiction; and ſo are known to the King's Courts. For 
They take Notice of All the Counties of Exgland for the Directions 
of Writs. In the Cinque-Ports the Privilege extendeth only to certain 
particular 'Towns, whereof the King's Courts cannot judicially take 
any Notice. Therefore the Privilege ought to be pleaded to the 
Writ. For there is a Difference betwixt a Franchiſe to Demand 
Cognizance, and a Franchiſe where the King's Writ runneth not. In 
the Firſt Caſe the Defendant ſhall not plead it, but the Lord of the 
Franchiſe muſt Demand Cognizance, but in the laſt Caſe the Defen- 
dant muſt Plead. | See Of the Liberty to Hold Pleas and to have 
Cognizance of Pleas, Book 2. chap. 2.] 


VIII. The Courts of the Hannarier, or the Stannary-Courts, in 
Cornwall and Devonſhire are ſo called a Stauuo, from the Ti: in 
thoſe Counties; and the Tinners are call'd Stanmatores. The Privi- 
leges of the 'Tinners are Declared, Limited and Expounded by an Act 
of Parliament (ot printed) made the 5oth Ed. 3. [Sce the 4 1njt. 
2325 233) 234. F 

All Labonurers In and abont the Stannaries are to have the Pri- 
vilege of the Stannary-Court, while They work there; and are not 
to be impleaded in any other Court for any Cauſe ariting within the 
Stannaries except for Pleas of Land, Life and Member. 

The Offcers of this Court are the Lord Warden, The Under-War- 
den, and the Steward. | 

"Che > Juriſdittion of this Court is guided by Special Laws and 
Cuſtoms, and by Preſcriptions; and is fully ſettled by the 16 C 

17 a 1. chip. i5. Here the Words In Locis Ubi Operantur are Ex- 
pounded, , 

They have no Juriſdiction of any Local Action ariſing out of 
the Stannaries. Tranſitory Actions betwixt Tinner and Pinner, ec. 
tho not concerning the Stannaries or ariſing therein, if the Defen- 
dant be found within the Stannaries, may be brought into Theſe 
Courts, or at Common Law, 4 But if one Party only is a Tinner, 
c. ſuch Tranſitory Actions which concern not the Stannaries, nor 
ariſe therein, cannot be brought there. 

No }//it of Error lieth upon a Judgment in the Stannary-Courts, 


But Judgment ſhall be Reverſed by Appeal to the Steward of the 


Stannary-Court where the Matter lieth ; from the Steward of the 
Stan- 


© 4 Inſt. 231. 


| 
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naries. 

* 4 Inſt. 229. 


Inſt. 229. 


4 4 Inſt. 229, 
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Stannary-Court to the Under-Warden of the Stannaries ; and from 
Him to the Lord Warden of the Stannaries; and from Him to the 
King's Privy Council. [See the 16 & 17 Car. 1. chap. 15. at large.] 
Of the Court 


oF Mayor of IX. The Churt of the Mayor of the Staple is appointed to keep 


che Sraple. the Peace, arreſt the Offenders in Staples for Debt, ec. and to im- 


* 4Inſt. 237, priſon and puniſh Them after the Law of the Staple. © So that the 
23% Court in the Staple-Market is incident to that Market., It is guided 
by = Law-Merchant in a Summary Way, which is the Law of the 
Staple. | 
A Staple-Court is held at the Wool-Staple in Meſtminſter, the 
Bounds beginning at Temple-Bar, and extending to Twthill. 
In Other Cities and 'F'owns, the Bounds are within the Walls. 
Where there are no Walls, The Bounds of the Staple ſhall extend 
thro' all the City or Town. | | ; 
{4 Inft.237. f The Officers of this Court are the Mayor, Two Conſtables, Gc. 
[Sce the 27 Fd. 3.] | 
For the Zzriſdiftion of this Court, ſee the 27 Ed. 3. throughout 
all the Chapters. | 


By the 36 Ed. 3. chap. 7. Merchant-Strangers may either Sue be- 
fore the Mayor of the Staple according to the L,aw-Merchant, or at 
the Common Law. | 


Theſe Courts are much out of Uſe. 


[Sec Of Eſtates by Statute-Merchant and Staple, Book 2. chap. 1. 
And of Statutes, Book 2. chap. 3. 


of the D X. The Courts within the City of London, are the Huſtings, The 
N City Sheriffs Courts, the Lord Mayor's Court of Equity, 'The Court of 
of London. the Mayor and Aldermen, The Court of Requeſts, The Court of Or- 


phans, The Court of Common Coumcil, The Court of Wardmote, The 


Court of Hall-mote, The Court of the Chamberlain for Apprentices, 


The Court of the Comſervator of the J/ater and River of Thames, 

Cc. The Court for Policies and 4ſſrrances, The Court of the 
Tower of London, The Court at Jhite-Chappel, The Court of Sr. 
Martin's le Grand, The Court of the Preſident, Cenſors and Com- 
monalty of the College of Phyſicians. , 


8 :2Inſt. 322. 1. The 8 Huſtings (from Hus Sax. for a Houſe, and Dhiag for 
4 Init. adh Things, Canſes or Pleas, ſo that it is the Houſe of. Carſes) is the 
Law. v. Huſt- Higheſt Court of Record, holden at Gwi/dhall for the City of Lon- 
ing. dos before the Lord Mayor and Sheriffs (or in the Sheriffs Abſence 
5 by Six Aldermen) for all Pleas Real, Perſonal and Mixt. It is as it 
were diſtinguiſhed into 'Two Courts, One Week the Judges fit up- 
on Pleas Real, and the next Week upon Perſonal or Mixt Actions. 
But Real Actions are grown out of Uſe. | Sce Statute of G/ovceſter 
or 6 Ed. 1. chap. 11. ard chap. 4. poſt. Of an Action. 
Judgment of Outlawries in the Hzft:77g5, is not given by the 
Mayor who is Coroner, but by the Recorder. 


bF. N.B.23, It an h erroneous Judgment is given in the Huſtings, The Party 


24. 1 . 3 | : WH 
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Ch. 2. Laws of England. 
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ry directed to ſome Perſons to Examine the Record, and thereupon 


2. The i Two Sheriff do each of them keep a Court of Record 4 Inft. 237 
within the City by Preſcription. Theſe Courts are kept at GH, , * 


hall; and in each Court a Steward is the ue. They have bo 
longing to theſe Courts, Two Priſons called Counter. The One in 
I/ood-ftreet, the Other in the Porltry. 

They have Juriſdiction to hold Plea in all perſonal Actions. 

The Proceſs in theſe Courts is by Summons, Arreſt, Foreign At- 
tachment (or by Attachment of Foreigners Goods or Money found 
within the City, in the Hands of the Plaintiff or of a Third Perſon) 
to make the Defendant appear, and Give Bail to Anſwer the Con- 
demnation. He in whoſe Hands the Goods are uttach'd is call'd the 
Garniſhee, becauſe He has had Garuiſbment (from Garnir, to in- 
ſtruct) or Warning not to part with the Goods or Money, but to ap- 

ar and anſwer the Creditor's Suit. If the Forcigner appears and 
pleads, He is calld the Erterpleader. If the Defendant does not 
appear, the Goods, or Money may be condemned. There may be 
alſo a Sequeſtration, upon an Action of Debt, of Goods in a Houſe, 
Shop or Warchouſe, when there is no One within, by hanging a Pad- 
lock upon the Door, and making a Return thereof, Here the Pro- 
ceedings are almoſt the ſame as upon Foreign Attachment. [See Of 
the Sheriff 's Court in London, and for the Practice there, eſpecially 
upon Foreign Attachment and Sequeſtration, The Compleat Attorney, 
and The Compleat Sollicitor.] 5 

Beſides their particular Cuſtoms, the Proceedings are according to 
the Rules of the Common Law. An Action is uſually tried hrere in 
Four Court-Days. And if either Party ſhall have a Witneſs that can- 
not ſtay in London till the Day of Trial, his Depoſition may be ta- 


ken in Writing and allow'd. 


A Cauſe may be Removed by Habeas Corpus to Weſtmi ter- Hall. 


& But if an Erroneous Judgment is Given, The Cauſe may be Re- F. N. B. 22. 


48. 


* 


moved by Writ of Error to the Haſtings before the Lord Mayor and 4 * 247; 


Sheriffs. 


3. The | Lord Mayor's Court of Equity is commonly call'd The 
Court of Conſcience. | 

The Proceedings are much like Thoſe in the High Court of Chan- 
cery. There is a Practice call d Markizg a Cauſe before the Lord 
Mayor, as Thus — After a Verdict given for the Plaintiff in the She- 
rift's Court, The Defendant may get the Cauſe Mark'd before the 
Lord Mayor (being like an Injunction) to ſtay Judgment and Execu- 
tion till the Matter is examined in Equity. Alſo the Cuſtom is 


That if a Plaint of Debt is enter'd in the Sheriff's Court, upon Sugge- 


{tion of the Defendant, The Lord Mayor may ſend for the Parties, 
and for the Record, and examine the Parties upon their Plea, and if 
He finds that the Plaintiff is ſatisfied, He may award that the Plain- 
tiff ſhould be barr'd ; but not after Judgment. 


4. The Court of the Lord Mayor and Aldermen is a Court of Re- 
cord, and is held in Grldhall, the Recorder being Judge thereof. 
But the Lord Mayor and Aldermen may fit as Judges with Him. 
| | X x x LEI The 


2 


The Compl. | 
Attorney, 
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The Proceedings are by Action and Arreſt, or elſe by an Attach- 4 lic 
ment of the Defendant's Goods. t | 

The Two Counters are the proper Priſons as well for This as for | 
the Sheriffs Court. : d 


5. The Curt of Requeſts is kept at Guildhall, and is cſtabliſhed 
for Recovering Debts under 40. | 


By the 3 Jac. 1. chap. 15. Foery Citizen and Freeman of London, 
and Foery other Perſon inhabiting there, beins a Tradeſman, Fi- 
eualler or Labourer, who hath a Debt due to Hin not amounting to 
40 8. by any ſuch Perſon as aforeſaid, may canſe the Debtor to be 
Summon d to the Court of Requeſts at Guildhall zo appear before the 
Commiſſioners there, or Any Three of them; who if the Party does 
not appear, may commit Him to one of the Counters. But if He ap- 
pears, They may proceed Summariiy, and F.xamine the Parties aud 
Witneſſes upon Oath, and forthwith make an Order, which the 
Plaintiff and Defendant muſt Obey, under Penalty of Commitment 
| to the Connter till They ſhall perform ſuch Order. I any ſuch Per- 
| ſon commence any Suit elſewhere for any ſuch Debt againſt any other 
| ſuch like Perſon, upon the Defendant's Oath or other ſufficient Jeſti- 
| | meny, that He is a Freeman of T.ondon or ſuch an Inhabitant as 
i 


6, kd band ot, AA 


aforeſaid, and that the Debt ſued for amonnts not to 40 8. T he Judge 
of the Court ſhall not allow to the Plaintiff any Cofts of Suit, but 
ſhall award to the Defendant His Reaſonable Coſts. 

This Act ſhall not Extend to any Debt for Rent, Real Contratfts, 
or concerning Teſtaments, Matrimony, or any Thing belonging to the 
Eccleſiaſtical Court. | 


m 4 Inſt. 248, 6. Them Court of Orphans, a Court of Record, is eſtabliſhed for 
Ban Abr, the Care and Government of Orphans. The Lord Mayor and Alder- 
| 371. 77 Cu. men have the Cuſtody of Orphans (under Age and unmarricd) of 
| ſtoms of Len- Preemen or Free-women of London that die, tho' They did not In- 
855 habit in London; and the keeping of all their Lands and Goods. And 
| if they commit the Cuſtody of an Orphan to another Man, He ſhall 
have the Writ of Raviſhment of Ward, if the Orphan is taken away, 
h or the Mayor and Aldermen may impriſon the Offender till He pro- 
b duces the Infant. 
ö Executors and Adminiſtrators are to Exhibit true Inventories be- 
f fore the Lord Mayor and Aldermen in this Court, and muſt give Se- 
f curity to the Chamberlain and his Sueceſſors by Recognizance for the 
1 Orphan's Part; which if They refuſe to do, The Court may com- 
0 " 5 Rep. 73. mit them to Priſon till They Obey. And if any ſue in the n Eccle- 
þ 4 Inft. 249. ſiaſtical Court or elſewhere for a Legacy, Account or Duty due to 
( Them by the Cuſtom, the Court of Orphans may by Cuſtom ſend a 
f Prohibition. But an Infant may waive the Benefit of Suing in the 
Court of Orphans, and file a Bill in Equity againſt any one for Diſ- 
covery of the perſonal Eſtate. 
Aer. zi. Tf any one without the Conſent of the Court of Aldermen ® mar- 
LVentr. 178. ies fuch an Orphan under the Age of twenty-one, tho out of the 
City, they may Fine Him, and Impriſon Him for Non-Payment. 
See Of a Guardian, Book 1. chap. 6. Of Corporations, Book 1. 
chap. 8. Concerning the Chamberlain of London, and 2 Dany. Abr. 
2 | 311. 


. 7 England. 


311, 312. and ſee the5 & 6 V. & M. chap. 10. An Act for the Re- 
lief of Orphans, (Fc. 


7. The Court of P Common Conncil conſiſts of the Lord Mayor, Al- » , inſt. 


dermen, and ſuch as are choſen in every Ward out of the Commo- 
nalty to Repreſent the whole Commonalty of London. 

In this Court they make Acts for the better Government of the 
City, for the better Execution of the Laws of the Kingdom, or for 
the Publick Good, and for the Advancement of Trade; But 'Theſe 
Laws muſt not be contrary to the publick Laws and Statutes. Such 
Laws being made by the Lord Mayor, Aldermen and Commonalty 


do Bind within the City and Liberties thereof. [See Of Corporations, 
Book 1. chap. 8. ] 


8. The Court of the 4 JYardizote (Ward-Court) reſembles the 
Country Leets. Every Ward being as a Hundred, and the Pariſhes 
as Towns. There are twenty ſix Wards divided for the Government 
of Them amongſt the twenty four Aldermen of the City. 

In every Ward there is an Enqueſt of twelve Men, or more, Sworn 


every Year to Enquire of and to Preſent Nuſances, and ſuch Perſons 
as have not paved or amended the Streets and Lanes, &*c. 


9. The Court of r Hall-mote (Hali-Court) is the Court which E- 


very Company in London keeps in their Halls for the better Regu- 
lation of their Company. 


10. The Court of the Chamberlain for Apprentices is for the In- 


rollment of the Indentures of Apprentices. For an Apprentice may 
Refuſe to Serve if His Indentures are not Inroll'd; and may ſue out 
His Indentures in this Court, and be Diſcharged of His Maſter. For 
here Apprentices are made Free. One may be Free of London by 
Service of an Apprenticeſhip, by Birthright, being the Son of a Free- 
man, By Redemption, By Order of the Court of Aldermen. 

The Chamberlain is Fudge in all Complaints, either of the Ap- 
prentice againſt his Maſter, or of the Maſter againſt the Apprentice, 


and puniſheth the Offenders at His Diſcretion. [[S2e Of Apprentices, 
Book 1. chap. 6.] 


11. There is the Court of the t Conſervator of the Vater and Ri- 
cer of Thames, &c. wherein the Lord Mayor of London hath the 
Rule and Government of the Watcr and River of Thames, and the 
Iflues, Breaches and Lands overflown, &c. from $tains-Bridge to the 
Water of Ỹrudal and Medway ; and hath Authority to puniſh ſuch as 
Uſe unlawful Nets, or other unlawful Engines in Fiſhing, or take 
Fiſh under Size unſeaſonably, Gc, [See the 4 H. 7. chap. 15.] 


[See alſo the 3 Fac. 1. chap. 14. 7 Ann. chap. 9. and Of the Court 
of the Commipſioners of Sewers, chap. 1. ante.] 


249, 
5Rep.62,63. 
Rep. 123, 


125. 


1 4 Inft. 249. 
9 Rep. 66. 


r 4 Inſt, 249, 


\ 4 Inſt. 250. 
8 Rep. 126, 


t 4 Inſt, 250, 


12. The Court of u Policies and Aſſurances is founded upon an «4g Inſt. 250, 


Act of Parliament. For, 


By the 43 Eliz. chap. 12. The Lord Chancellor or Lord Keeper 
ſhall Award a Standing Commiſſion (to be renew'd Yearly or Winer) 
n or 
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for the Hearing and Determining all ſuch Canſes as ariſe from Pg. 
licies of Aſſurances that are enter'd in the Office of Aſſurance of Lon. 
don. The Commiſſioners, or the greater Part of them, fhall hang 
Power to ſummon the Parties, examine Witnefſes upon Oath, 20 
Hear and Decree all ſuch Cauſes in a brief and ſummary IWay; and 
Commit to Priſon ſuch as Difobey their Decrees. But the Parts 
grieved by ſuch Decree may exhibit his Bill in Chancery for the Ne- 
examination thereof, ſo as He firſt ſatisfies the Decree, &c. 
» 


13. The Court of the * Tower of London is Holden within the 
Verge of London before the Steward, by Preſcription, of Debt, Treſ- 
paſs and other Actions of any Sum. Part of the Tower-Liberty is 
within the City of London, and Part in the County of Middleſcx. It 
hath Authority over ſeveral Hamlets without the Walls. There is 
alſo another Court at St. Catharine's for that Liberty, which is a 
Roya Juriſdiction for Eccleſiaſtical Cauſes; and therefore an Appeal 
lies from them to the King in His Chancery. 


14. The Court of Steprey at Vhite- Chapel, (commonly called 
Il hite-Chapel-Court) is a Court of Record. Writs to this Court are 
directed thus, Sereſchallo Curiæ noſtro de Recordo infra Manerinm 


de Stepney & Hackney in Com. Middleſex, Hamletas & Libertates 


eorundem, necnon Capitali Balico Prehonorabilis. .. . Ma: 
nerii ſui de Stepney praditt. & corum Cuilibet Salutem. This Di- 
rection is Double, becauſe there is a Gaol for Defendants arreſted 
in that Liberty by Writs of Superior Courts, as well as by Proceſs 
of this Court. 


15. The Court for St. Martius le Grand by Alderſsote is a Court 
of Record for the Trial of all Perſonal Actions. It is a Liberty 
within the Deanery of Veſtminſter, and ſubject to the Liberty thereof, 
and hath a peculiar Juriſdiction within it ſelf. 


16. For the Court of the Prefident, Cenſors and Commonalty of 
the College of Phyſicians within the City of London and Seven Miles 
Compaſs, See the Letters Patents of Incorporation in the 14 H. 8. 
chap. 5. Sce alſo 1 Mar. Parl. 1. $f. 2. chap. 9. and Dr. Boxham!'s 
Cale, 8 Rep. 107, 108, Oc. _ 

See the 3 H. 8. chap. 11. For appointing Phyſicians and Surgeons 
out of the City of London and Precin& of Seven Miles. 34 & 35 


H. 8. chap. 8. For impowering any Perſons to adminiſter Outward 


Medicines or to cure outward Sores, or give Drinks for the Stone, 
Strangury or Agues. 


There are other Courts within the City of London, but they are 


mention'd in other Places; or are not much to our Purpoſe; as the 


Court of the Governors and Corporation for the Bounty of Queen 477, 
for the Augmentation of ſmall Livings; of the Eaſt-I1zdia Compa- 
ny, Bank, South-Sca, c. (See Of the Court of the Coroner, Of the 
Se {ſions of Oyer and Terminer and Gaol-Delivery for Newgate Held 
at Juſtice-Hall in the Old- Bay ly, &c. chap. 1. ante.] 


Note, 
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Laws of England. 


Note, That by the 27 Eliz. (not printed) The Teo Chicf Ni 


gefſes of 


Weſtminſter z2ay Hear, Determine ond Puniſh (according 


jo the Laws of the Land ond Lawful Cuſtoms of the City of Lon- 


don). Matters of Incontinency, Co111078 Scolds, Inmates, Common 
Nuſances, and likewiſe commit ſuch Perſons as ſhall Offend againſt 


the Peace, &c. 


There is alſo a Curt of Record kept Weekly in the Borough of 


Southwark for the Liberty thereof. 


XI. There are Courts Holden in Other Cities, Towns Corporate 
and Boronghs throughout England, together with many Courts be- 


longing to Caſtles, &c. But becaule theſe are private and ſuſficient- 1 


ly known, I ſhall only ſay ſomthing in General of inferior Courts. 

y Where a Power to Hold Pleas, Gc. is Granted by Letters Pa- 
tents to a Corporation, Proper Officers and Proceſs are incident to the 
Grant, For They cannot hold a Court without Them. 

Z It ought to appear by the Style of the Court by what Authori- 
ty it is held, whether by Cuſtom or by Letters Patent. ES 

2 Nothing ſhall be intended to be within the Juriſdiction of an in- 
ferior Court but what is expreſly alledged to be fo. 

b If an Obligation is made out of the Juriſdiction of the Court, 
though the Action brought upon it is Traxfitory as to other Courts, 
as the Courts at J/eſtminſter that have a General Juriſdiction, yet 
inferior Courts have not any Juriſdiction of any Thing that ariſes 
out of the Juriſdiction, and therefore have not Power to hold Plea 
thercof. So if Payment at the Day is pleaded to a Bond, it muſt be 
alledged to be within the Juriſdiction. For an inferior Court cannot 
Enquire of 'Thoſe Things which are out of its Juriſdiction. But the 
common Practice of ſuch Courts is otherwiſe. [See Meſtm. 1. or 

Hd. v. chap. 35. and the Expoſition thereof 2 Jzft. 229, 230, 231.] 

cIf Part of the Cauſe ariſes within the inferior Juriſdiction, and 
Part without, the inferior Court ought not to hold Plea, 

The Courts at Meſtmiuſter will not ex Officio take Notice 6f the 


Cuſton:s cf inferior Courts. 
[See Of a Liberty to Hold Pleas and to have Cognizance of Plens, 


Book 2. chap. 2.] | 
By the 4 & 5 Ann. chap. 16. All the Statutes of Jeofails ſhall be 


extended to Fudgments, which ſhall be enter d upon Confeſſion, Nihil 
dicit, or Non ſum informatus, 772 Any Court of Record, &c. 


XII. The Courts of the d Univerſities of Oxford and Cambridge are 
of a particular Nature. They are Granted by Charters, and are con- 
firmed by Authority of Parliament. For, | 

By the 13 Eliz. it is enacted, 1. That Each of the Univerſities 
Hall be incorporated by a certain Name, tho They were Autient Cor- 
porations before. 2. That all Letters Patents and Charters hi- 
therto Granted ſhall be Good, Effettual and Available in Law as 
amply, fully and largely as if the ſaid Letters Patents were Recited 


Verbatim i the ſaid Ac. [See the 3 Rep. 391] . That the S 
| cellor, 
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Courts in o- 
ther Cities 
owns-Cor— 
porate, Bo- 
roughs, &P 
Y1 Roll. Abr. 
491. 526, 


*1 Roll. Abr. 
797. 

1 Cro. 489. 
Hob. 63. 

1 Sid. 33 r. 
1 Saund. 74. 
o 2 Inſt. 229. 
I Roll. Abr. 
545,546,547. 
2 Roll. Abr. 
317. 

2 Danv. Abr. 


299, 300, 30 I's 


© 1 Lev. 104. 
I Ventr. 72. 
2Rep.16,17, 
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cellor, Maſters and Scholars of either the ſaid Univerſities ſhould en- 
Joy all Manors, &c. and Hereditaments, All Liberties, Franchiſes 
and Privileges, View of Frank-Pledge, Law-days, and all other 
Things which either of the ſaid Corporated Bodies have enjoy d, or of 
Right ought to have enjoy d, according to the Intent of the ſaid 
Letters Patents. 4. That all Letters Patents of the Queen's High- 
neſs or of any Her Progenitors or Predeceſſors, and all Liberties, 
Franchiſes, and all other Things whatſoever therein Expreſſed, Gi- 
ven or Granted, ſhall be Eſtabliſbed and Confirm d, any Statute, Lew, 
Uſage, Cuſtom or Conſtruction to the contrary nottvithſtanding, any 
Quo Warranto, Scite Facias or other Oppoſition whatſoever ; Saving 
the Right of all Others than of the Queen's Majeſty, Her Heirs and 


Succeſſors, [See the Act at Large in Prynn's Animadverſions on the 
4th Inſtitute, p. 156, Gc.] 


By Letters Patents (not Confirmed by A& of Parliament) dated 
the zoth of March. 11 Car. 1. and Granted to the Univerſity of G:- 
ford, Old Privileges are Explained, and larger granted. 


The Courts are call'd the Chancellors Courts, who are uſually 


Peers of the Realm, and are appointed over the whole Univerſity, 
But the Courts are kept by Their Vice-Chancellors, Their Aſſeſ- 
ſors or Deputies. The Cauſes are managed by Advocatcs and Pro- 
ctors. | 

'Theſe Courts Have Fariſdiftion in all Cauſes Eccleſiaſtical and 
Civil (encept Mayhem, Felony and Freehold) where a Scholl, Ser- 
vant or Miniſter of the Univerſity is one of the Parties in Suit. [But 
See the Grant of H. 4. in Pyyns Auimado. p. 368, 369.] 


* 2 Cro.73. Their © Proceedings are in a Summary Way according to the Pra- 


Uetl. 25. ice of the Civil Law; and the Judges in their Serterces follow the 
Hard, 505, 


yy leges, Libertics and Cuſtoms of the Univerſities, or the Laws of the 
Land, at their Diſcretion. 


4 


If there is an Erroncou Sentence in the Chancellor's Court of the 


Univerſity of Oxford, an Appeal lies to the Congregation, theice to 
the Convocation; and from thence to the King in Char:cery ; who 
nominates Judges Delegates to hear the Appeal. 'The Appeal is of 
this Nature in Cambridge. 
The Chancellor of the Univerſity of Oxford, or His Vice-Chancel- 
lor, may inflict Eccleſiaſtical Cenſures of the Greater Excommunica- 
' F.N.B. 64. tion on Offenders, even for Temporal Offences ; and f certify the Ex- 
communication into the High Court of Chancery to obtain the Writ 
De Excommunicato Capiendo, as if the Offender had been excom- 
municated in an Eccleſiaſtical Cauſe, and certified by a Biſhop. The 
Univerſity of Cambridge hath alſo this Privilege. 


Note. The Following Reſolutions concerning the Privileges of the 
Univerſities. Os 

They have no Privilege in Cauſes that Concern or Relate to a 
45 Cro. 87, Freehold, or for Recovery of the Poſſeſſion of a 8 Term without 
Dar abr. Claiming Title to the Freehold. 
169. h If by Charter confirm'd by Act of Parliament, Cognizance is 
1 73- Granted to the Univerſity of all Suits ariſing any where, in Law or 
Hard. 505, Equity, againſt a Scholar, Servant, or Miniſter of the Uniuerſity, de- 


pb. pending before the Juſtices of the King's Bench, Common Pleas, and 
2 Inſt. 150, 


4 others 


Juſtice and Equity of the Civil Law, or the Laws, Statutes, Privi- 
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8 
others therein mention'd, and h any ot her Fudge, tho' the Mat- | 
ter concern the King; If an Indebitatns Afumpſit is brought by Oro | 
Minus in the Exchequer againſt a Scholar or other privileged Per- Mil, 
ſon; The Univerſity ſhall have Conuſance. For the Court of Ex- 10 
chequgr is included in the general Words. O. It thoſe Words ex- 
tend to a Court of i Equity for mere Matters of Equity; as to exe- 3 . N 
cute Agreements in Specte becauſe the Univerſity can only impriſon « Ventr. 362. | 
| 
j 


or excommunicate ? Or whether in other equitable Caſes, the Claim Chan, Caſes. 
muſt be put in by Way of Plea 7 e ial 

A Scholar, &c. cannot k waive His Privilege, and have a Prohi- 65. : 
»ition in the Courts at Meſtinſter; For the Univerſity has the Right * 3 C. 73. 44] 
of the Conuſance of the Plea, where one is a privileged Perſon ; and as 1 
a Stranger is forced to ſue a privileged Perſon in Their Courts by 1 
Reaſon of that Right veſted in Them. (70M 

If a Debtor and Accountant to the King ſues a Scholar by BilF in Hard. 18g. 1 
Equity in the Exchequer; or if an m Attorney ſues a Scholar by Writ = Lit. Rep. N 
of Privilege, it is ſaid that the Univerſities ſhall not have Conuſance, . 17 
for a general Grant ſhall not take away the ſpecial Privilege of any 3 Pans. 149: e 
Court. (O.) 164. * 

A Scholar, Gc. ought to be only n One of the Parties in Suit. If « yen. 28. 9 
Another that is not privileged, is joyn'd with Him (as Obligor or Ob- 1 Ventr. 298, HA 
ligee in a Bond, Gc.) He ſhall not have Privilege. 1 80 3.1108 

The Privilege of the Univerſity is not to be allow'd to a Towenſ- * zVent. 196. 00 
man, on purpoſe to excuſe Him from an Office in the Town, if He 1 
keeps a Shop and follows a Trade, tho' He is matriculated as Servant 
to a Scholar. For this ſeems to be Fraudulent. 

It hath been diſputed whether the P Wife of a Head of a College ; cre. 14. 
or Hall, or His Children, ſhould have the Benefit of the Privilege of 1 Roll. Abr. 
the Husband or Father, tho' it will be allow'd to His Servant. But * 

Both Caſes ſeem to ſtand upon the ſame Reaſon. Owere, If the Pri- 
vilege will be allow'd in an Action againſt a 4 College ? 41 Mod.163 

Cognizance may be demanded by Certificate only, without ſpœcial 164. : 
Pleading upon an [ndiftment of a privileged Perſon for an Aſſault 
and Battery. This hath been allow'd at the Oxford Aſſizes upon my 
Motion. 

r The Vice-Chancellor (as well as the Chancellor) by His Attor- - Hard. $05, 
ney. or Deputy, appointed by Writing, may by His Certificate de- Se 
mand Cognizance, tho' the Vice-Chancellor Himſelf is but a Deputy. ; __ * 
For a Bailiff may properly demand Conuſance; and upon Notice of 
the Patent, the Court ought to Superſede. 

If Conuſance of Pleas be granted to One Licet Ipſemet fit pars, (8 Red. 118. 
He ſhall not have Cognizance in an Action in which He Himſelf is 1 Roll. Abr. 
Party; becauſe He ſhall not be His own Judge. But if it be granted ig. 3, 
further, That if He is Party He may make Another Judge, or That 1 Ventr. 4. 
Another ſhall be the Judge where He is Party, The Conuſance ſhall 
be allowed. 10 

'Tho' I have ſaid that particular Juriſdictions derogatory to the 
general Courts of Common Law arc to be taken * ſtrictly; yet it 1 1g. 348. 
ſeems Reaſonable, that ſuch Privileges as are granted for the Ad- | 
vancement of Religion and Learning, ſhould have a Favourable 
Conſtruction, and be excepted out of the.general Rule. 

It is ſaid that the Univerſities have only * Cuſtodi au Afiſe Pais '3L20n-214: 
& Cerviſiæ, & Correctionem & Punitionem eorundem ; not Aſiſum * 


ipſam 
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without Suit 
in Courts. 
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y Lit. 659, 
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ipſam (i. e.) not Authority to appoint another Aſſiſe than what is 
101 down by Statutes ; but to ſee that the Statutes be executed, and 
to puniſh Offences againſt the ſaid Statutes. [See the 51 U. 3. 
31 Ed. 1. 7 Ed. 6. chap. 5. 2 V. & M. SI. 2. chap. 14. 11 & 12 
V. z. chap. 15. 12 IF. 3 chap. 11. In which laſt Statute thezRight 
of marking Meaſures for Ale and Bcer is acknowledged to be in the 
Two Univerhties. | 8 

The Univerſity of Oxford hath by a Grant the 29 Ed. z. Ihe 
Aſſize and Aſſay of Wine and Ale as well as the Cuſtody of it. 

By the Charter granted the 14 F. 8. Ihe Chancellor, His Com- 


miſlary and His Deputy (i. e. The Pro-Vice-Chancellor) are Juſtices 


of the Peace for the Vill of Oxon, County of Ox07 and Berks, So 
that their Authority does not depend only upon the Common 
Commiſſion; They being Juſtices of the Peace by Vertue of their 
Offices. | 

I have now Finiſhed the Account of General and Particular Juriſ. 
dictions. I ſhould therefore proceed to give a ſhort Scheme of the 


Proceedings in our Courts. But becauſe a Man may oftentimes have 


a Remedy without going to Law, ſomething muſt be ſaid firſt con- 
cerning ſuch Remedies. 


CIS AF. ML 


Of Remedies Without Suit in Courts. As I. By Act of 


Law in Things Perſonal and Real, wherein of a Re- 
mitter. 2. By Act of One of the Parties, in Things 
| Perſonal and Real, wherem of Entry, Diſcent and 


Diſcontinuance, 3. By Ad of All Parties wherein 
of Accord, Arbitrement and Umpirage. 


HERE is oftentimes a Remedy to be had eithowt applying 


to the Courts for Juſtice; and this may be Obtained By Act 


of Law, By an Act of One of the Parties, and by the Act of All 
Parties. | 


1. By Act of Law the 2 may have Remedy crit hout Suit in 


Court. 1. In Things Perſonal, as if the * Debtor makes the Debtee 
Executor, He may detain ſo much of the Goods and Chattels as 


will pay his Debt. 2. In Things Real, as where one's Entry is ta- 
ken away by Diſcent or Diſcontinuance, if He comes to the Poſſeſſi- 
on without Folly or Covin, He ſhall be Remitted. AY Remitter 
is where a Man hath Two Titles to Lands and Tenements, and is 
ſeiſed of Them by His later Title, which proving Defective, He is 
reſtored to the former or ſurer Title by Operation of Law. A Re- 
mitter muſt be to a precedent Right. For Regularly to every Re- 

2 mitter 
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| | Quod Prius eſt, Verius eſt, 1 Inſt. 347. b. 
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Ch. 3. 
mitter there are two Incidents, (ↄig.) an Antient Right and a De- 


feaſable Eſtate of Freehold coming together. 
But ſee infra, Of a Diſcontinuance.| 


2, By Act of Ore of the Parties. 1. In Reference to things Per- Lit. 492 
ſonal ; * as if One does wrongfully take or detain my Wife, Child, 498. 
Servayt, or Goods, [See how Property is Alter'd by Sale in Fairs ? 
and Markets, Book a. chap. 2. Of Fairs and Markets,) I may Law- 11 Rep. 84. 
fully Retake them, tho' not in a Riotous Manner. But an Inn- Bacons 
keeper or Alchouſe-keeper may Juſtify the Detaining of a Horſe or Kely. 13:. 
other Thing from me, till I have paid him his Reckoning. [But 
ſee the 11 6. 12 V. z. chap. 15.] So a Taylor may detain my Cloths, 
till he is paid for the making. 2. In Reference to Things Real; 
as I may Remove a * Nuſance done to my Frechold, If it can be * Finch, 
done without Riot. So I may Diſtrain Goods or Cattle upon my p. 188. 
Eſtate for Non- Payment of the Rent, or Cattle Damaze-feaſant up- 2 Inſt. 403. 


not take away an Entry) and the Law caſteth the Houſes or Lands t *'” 


Tenements by Tenant in Tail, or by any one that is ſeiſed in Fee- 8 8 
ſimple, Fec-tail or for Life in another's Right, whereby the Ifſue 2 Last. 681. 
in Tail, or the Heir or Succeſſor, or thoſe in Remainder or Reœver- | Reg. 1 
ſion after his Death, arc driven to their Action, and cannot Euter. 1 Roll. Abr. 
This Happens becauſe The Perſon made a larger Eſtate of the 22 633, 
Land than he ought. A Diſcontinuance may be Five Ways, (is.) * 

By Feoffment, Fine, Recovery in a Precipe, Releaſe with Warran- 

ty, Confirmation with Warranty. And this was to the Prejudice of 

Wives, Heirs, Succeſlors, Of thoſe in Reverſion or Remainder. So 

that where the Entry is taken away by Law. One cannot be his 

own Judge, but muſt have Recourſe to the Law, But many Per- 


ſons are reſtrained by Statutes for making a Diſcontinuance. 


For, 


By the 11 H. 7. chap. 20. 4 Wife 7s reſtrained to make certain A. 
lienations of the Lands of the Deceaſed Husband. [See 2 Dan. 
Abr. 579, 580.] 

By the 32 H. 8. chap. 28. The Husband is Reſtrain d. from Aliena- 
tions of the JWife's Inheritance or Freehold. [See 3 Rep. 50, 51. 
2 Inſt. 681, 682. 8 Rep. 71, 72, 73. 2 Danv. Abr. 5810 | 

By the 1 Eliz. chap. 19. 13 Eliz. chap. 10. 1 Jac. I. chap. 3. All 
Eccleſiaſtical Perſons, Deans and Chapters, Maſters and Fellows of 

Tyy Colleges, 
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verb. Accord. 


umme, ve 165. © 4 Rep. 1. 
HA. v. 4100-6 Rep. 44+ 
Trgtors (aue 9 9 Rep. 78, 


A 79, 80. 


9 Rep. 78. 
1Inſt. 212. b. 


6 6 Rep. 44. 
9 Rep. So. 


Colleges, Maſters of Hoſpitals, &c. are Diſabled to Alien or Diſcon- 


tiunuo their Eftates. 


Of Things That lic in Grant, there can be no Diſcontinuanke - 
nor by Exchanges, or Letters Patents; becauſe they do not require 
Livery of Seiſin. 

See Of Leaſes, Book 2. chap. 3.] | 
The Titles of Diſcontiunance and Revwitter were Great ard 
Large Titles in our Old Law-Books; but now they are made yery 
Narrow by theſe Statutes ; and the 27 H. 8. chap. 10. of Uſes as to 
Remitters ; and ſome Aſſurances, that at the Commen Law were 
Diſcontinuances, are now made Bars, 4 Q :vith Proclamation by 
the 4 H. 7. chap. 24. and the 32 H. S. chap. 50.] as to the Iſſue in 
Tail; tho' ſtill they are Diſcontinuances in fome Caſes to him in 
Remainder -or Reverſion. 21 


3. By the Act of All Parties There may be a Remedy without 
Suit. As by Their own immediate Accord, or By Transferring the 
Controverſy to the Determination of Neighbours and Friends by Ar- 
bitrament or Umpirage. | 

1. 4 Accord (Concordia) is an Agreement betwixt Two at leaſt to 
Give and Accept ſomething in Recompence for a "Treſpaſs, Oc. 
done by one to the other. If this Agreement is Exccuted, It 
is a good Bar in Law in ſome Caſes of Perſonal Injuries to any 
Action for the ſame Treſpaſs or Injury. Accord with © Satisfa- 
ion is a good Plea in Perſonal Actions, where Damages only 
are to be Recovered ; not in Real Actions. Therefore a Right or 
Title to Frechold Lands cannot be barrd by Acceptance of any 
Collateral Satisfaction or Recompence. It mult be by Releaſe, Con- 
firmation, (5c. But becauſe the Action of Ejectione Firme and Treſ- 
paſs are ſo woven together that they cannot be parted, as an Accord 
is a good Plea in Treſpaſs, It muſt be ſo in Ejectment. 

f If one is bound in an Obligation to deliver Goods, or to do any 
Collateral Thing, The Obligee cannot by Accord betwixt Them 
give Money in Satisfaction thereof; for the Contract being made by 
Writing to do ſuch a Collateral Act, It cannot be altered without 
Writing. But when one is bound to pay Money, He may give 
Goods or any other valuable Thing in Satisfaction; becauſe all 
Things are eſtimated and valued by Money, and not Money by 
Things. If a Contract without Deed is to deliver Goods, or to do 
any other Collateral 'Thing, there Money may be paid by Accord in 
Satisfaction of ſuch a Contract. For as a Contract upon Conſidera- 


tion raay commence by Words, ſo by an Agreement by Words for 


any Valuable Conſideration, The Contract may be Diſſolved. [See 
Of the Condition of an Obligation, Book 2. chap. 3. Of Obli- 
gations.| | 

Note, 'That the Beſt and Safeſt way to plead an Accord is to 
plead it by Way of s Satisfaction, and not by Way of Accord only. 
For if it be pleaded by Way of Accord, a Preciſe Execution there- 
of in Every Part muſt be pleaded, Gg. You need not ſay any more 


but that you paid the Plaintiff a Bottle of Wine, Gc. in full Satiſ- 


faction of the ſaid Accord, which the Plaintiff received. In all 
Caſes where Arbitrament is a Gcod Plea, Accord with Satisfaction 
is 4 good Plea. 


2 h H 
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2. h Jrhitrameut (Arbitri iam, T.ondum, Compromiſſum) or an 4- "Weſt, 
ward is the Determination of 'I'wo or More Perſons at the Requeſt 2. . 
of 'Iavo Partics at leaſt, who are at Variance, for ending the Con- 4 167. 6. 43. 
troverſy without publick Authority. Five Things are incident to Hard. 44. 
every Arbitrament or Award, (viz;) Matter of Controverſy, Submiſ- 
fron, Parties to the Submithon, Arbitrators, an Arbitrament or a 
Giving up of the Award. | 

1. Matter of Controzer(y, either of Fact or of a Right in Things: wer; 

«6 . — 1 vi p 
and Actions Perſonal and Uncertain; but fo as no i Freehold, tho' Symb. a. Part 
the Submiſſion is by Deed, nor Leaſe for Years of Land (.) may 1 504% 5 35. 
be 'adjudged from one to another. Thus Debts due on Record or 242, 244. 
upon Bill, or on certain Contract, Matters concerning Matrimony 246, 265. 
or criminal Offences; cannot be made Matters of Arbitrament. But 2% 

a N . 5 , 8 . 9 Rep. 78. 
if Men enter into Bond with Condition (as is uſual) to ſtand to the 1 Cro. 223, 


Arbitrament or Award, the Bond may be forfeited for Non-perfor- =, 
mance of the Condition. wm As 

2. Submiſſion of the Controverſy to Arbitrators is neceſſary, by Panv. Abr. 
giving Them Power to pronounce a Sentence betwixt the Parties.) Weg 
k This Submiſhon may be either General, as of all Demands what- drake Par 
ſoever ; or Special, of ſome certain Matters in Controverſy. It may P. 163. 6. 2. 
be alſo by Word or Writing, Abſolute or Conditional. If the Parties 1 Bark. 
give a Bond to each other, it muſt be Word for Word alike on both 5: 38. 2 
Sides, only changing the Names, Cc. The Submiſſion may be with * Rep. 98. 
Covenants to perform the Award, if the Parties pleaſe. 

3. There muſt be Parties to the Submiſſion, and ! Two at the ! Wett's 
leaſt, one of one fide and one of another fide, of Capacity to com- Yb: 2 part 
promiſe or to make mutual Promiſes, to ſubmit to the Award, . 45 G5. 
4. M Arbitrators are requiſite, who are private Extraordinary 1 Panv. Abr. 
Judges choſen by the Parties to give Judgment between them to Weg 
end the Debate. Neither Natural or Legal Diſabilities do Hinder Symb. 2 Part 
any one from being an Arbitrator. If they are incompetent Judges, P. 164. $ 21. 
the Fault is in thoſe that chooſe them. They are call'd 4rb:rrators, 
becauſe they have an Arbitrary Power, if their Judgment be ac- 
cording to the Submiſſion. If They obſerve the Submiſſion and keep « weg. 
within their Juriſdiction, their Sentences are Diffinitive ; from which Symb p.16). 
there lies no Appeal. They cannot n Aſſign their Power; for they * 2": 
have but a bare Authority. 1 Roll. Abr. 

5. ? Arbitrament is the Sentence or the Decrce pronounced by the 281. 
Arbitrators and publiſhed when They have heard all Parties. But . | 
now as all Submiſhons are uſually by Bond conditionally, So as the 163; f. 1. 
Award be made in Mriting, and ready to be delivered to the Parties, b. 167. $ 43. 
or to ſuch of Them as ſhall require the ſame, The Parties ſo bound 4 + Ia 
Themſelves are obliged to take Notice of the Award at Their Peril ; Symb. 2 Part 


P unleſs the Words of Submiſſion are So that the Award be Delivered E., 3 44 


. - | R e 8. 
to each Party hy ſuch a Day. For then it muſt be delivered to each s Rep. oy 
Party accordingly. 10 Rep. 131, 


In making an Arbitrament or Award 1 Five Things muſt be Ob- 1 Roll. Abr 
ſerved. 1. That it be according to the very Submiſſion in reſpect of 242, 243, | 
the Perſons and the Things ſubmitted, For to award a Thing to 244, 249, 
be done By a Stranger, and ſometimes To a Stranger, who is not 249, 25 
Party to the Submiſſion, or to make an Award upon another Thifig 233% 
that is not ſubmitted, is void. But where the Award is of ſeveral | 8 hoe 


Things, Part within the Submiſſion, and Part out of it, it is voidable Noy's Mas; 
LY Y © 8 


„ een 


Rep. 279. 

2 Chan. Rep. 
140. 

10 Rep. 57. 
Yelv. 98. 

1 Roll. Abr. 
261, 262. 


for that which is out of the Submiſſion, and Good for the Reſidue. 
2. It ought to be Equal, and not on one ſide only; for it muſt appoint 
either Party to give or do fomething Bencticial or Advantagious. 
3: The Performance of the Award muſt be Poſſible and Lacmul. 4. 
There muſt be a Mears by Law to attain unto the Thing awarded. 
This is chiefly meant where Submiſſion is without Bond. F. It ought 


to be Certain and Final, and make an End of all Controverſies ſub- 


mitted; or if it is good only in Reference to Part of the Things 
ſubmitted, it muſt be Final as to that Part, or elſe it will be 
void. BET 
Theſe Things being Obſerved, an Award ſhall not be unrayel'd in 
a Court of r Equity, unleſs there was Corruption in the Arbitrators, 
[See the 9 & 10 V. z. chap. 15. infra. If all Things are done 
Bond Fide, The Arbitrament ſhall be expounded according to the 
Intent of the Arbitrators if Agreeable to Law, and not Literally, 
An t Umpirage is where there is but One Arbitrator; and is uſual- 
ly when the Parties ſubmit themſelves to the Arbitrament or A- 


ward of certain Perſons, and if They cannot agree, or are not Rea- 


v 8 Rep. 82. 


dy to deliver their Award in Writing before ſuch a Time, then to 
the Judgment of another as Umpire. This is often the Effect of the 
Bond of Submiſſion. | | 

Note, That u Submiſſion to an Award by Bond may be counter- 
manded by Deed. Such Authorities in their own Nature are Revo- 
cable; as a Letter of Attorney, (5c. tho' made irrevocable by Ex- 
preſs Words. But then the Bond is forfeited. If it had been with- 


out Obligation, c. one might Revoke and Forfeit nothing. 


x6 Rep. 44. 


_ eohich Caſe it ſhall be ſet afide by any Court of Law or 


* Where an Accord with Satisfaction may be pleaded, an Award 
may be pleaded. | Te 


By the 9 & 10 W. 3. chap. 15. The Parties may agree that their 
Submiſſion to the Award, or Umpirage of any Perſon or Perſons, 


ſhall be made a Rule of any of His Majeſty's Courts of Record ; and 


may inſert ſuch their Agreement in the Condition of their Bond, &c. 
And a Rule of Court fhall thereupon be made, that the Parties ſhall 
be concluded by ſuch Arbitrement or Umpirage. And in Caſe of Diſ- 
obedience thereto, the Party negletting or refuſing ſhall be ſubjett to 


all the Penalties of contemning a Rule of Court; unleſs it appears 


on Oath that ſuch Award was corruptly and unduly chal . in 
quity, &c. 


Provided, That this Statute ſhall extend only to. ſuch Matters for 


which there 15 no other Remedy but by Perſonal Action, or by Suit 
in Equity. | 


3 CHAP. 


— 


* Ew Nuda Submifſione Non Oritur Aftis. 8 Rep. $2. 
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CHAP. Iv, 


Of the Proceedings in Suits or Civil Cauſes in our Courts, 

© (viz.) Of Actions, (wherem of the ſeveral Sorts of 
Actions, as Actions of the Cate, Detinue, Covenant, 
Debt, Treſpaſs Vi & Armis, Ejectment, Quare Im- 
pedit, Waſte, Replevin) Writs, and of the ſeveral 
Sorts of Writs, and of the Arreſt, Outlawry, Appea- 
rance and Bail, Of the Declaration, Pleas, Iſſues, 
Trial (wherein of Jury, Challenges, Evidences, Ver- 
dict, E5c.) Judgment, Execution, and Laſtly of Writs 
in the Nature of Appeals. 


O ſhew the Practice in Civil Cauſes, I ſhall only take a Ge- 
neral View of the Proceedings in the Court of Common Pleas; 
becauſe the Common Pleas Court is of the largeſt Extent for Civil 
Actions. For tho' every Court at Veſtminſter has ſometimes a par- 
ticular Courſe of Proceedings, which is the Law of that Court, and 
of which the Judges ought to take Notice, tho' not of the Courſe 
of the inferior Courts; Yet by giving an Account of the Commozt 
Pleas Court, You may have a General Account of the Proceedings 


of the Court of King's Bench and Exchequer (tho' I ſhall take No- 


tice by the way of any. conſiderable Differences amongſt 'Them) as 
alſo of the inferior Courts of Common Law, unleſs They ate direct- 
ed by particular Cuſtoms. | | 

Where the Remedy is to be By. Suit in the Court, The General 
Parts of the Suit may be Theſe (dig.) The Action, Writ and Arreſt, 
Outlawry, Appearance and Bail, The Declaration, Pleading, 
ue, Trial, Fudgment, Execution, and a Merit in the Nature of an 
Appeal. 8 x 


I. An Y Action is a Right of Proſecuting in a Court of Juſtice, 
for that which is one's Due; or a Legal Demand of one's Right. 

An Action lies 2 Ouija Timet in ſome Caſes before Moleſtation. 

A * Petition muſt be made to the Kirg in Chancery, in the Place 
of an Action; whereupon Proceſs ſhall go againſt a Grantee to main- 
tain One's Title. But whilſt perſonal Things ſeiſed for the King re- 
main in the Officer's Hands, The Party that. hath Right may Fra- 
verſe the Record that entitles the King, and have his Goods again; 
or one may diſturb the Officer from taking the Profits, or ſue Him for 

The Action continues till the Judgment is given. | 

Actions are either b Falſe or Faint. Falſe, where the Words of 
the Writ are falſe. Faint, where the Words of the Writ are True, 
yet there is no Cauſe or Title to Recover by that Action; 
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I Inſt, 


I Inft. 289. a. 


Of Actions. 


285. a. 

2 Inſt. 40. 

8 Rep. 15. 

I Inſt. 
100. a. 

2 Stamf. f 
Prer. 42, 7. 
Finch, 259, 
256 


5G. . 
2 Inft. 187. 


b Lit, 689. 
I Inſt, 361. b. 


the Law, ver. 
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1 Int, ec Actions are either Criminal or Civil. Criminal, as Appeals of 
"IT 3 Death, Felony or of Mayhem. Civil are either Real, Perſonal or 
Mix d. 
a Terms of 4 Real are thoſe whereby the Demandant claims Title to Have 
AG: a Frechold in any Lands or Tenements, Rents or Commons in Fee- 
ions real, g r f 8 
Actions Per ſimple, Fee-tail, or for Life. Every Action Real is either Poſſeſſory, 


ſonal, Acti- f. e. Of His own Poſſeſſion, or Seiſin, or Aunceſtrel, i. e. of the Seilin 


AN or Poſſeſſion of his Aunceſtors. 


1 Inſt. 184. b. But Real Actions are much out of Uſe, For in moſt Caſes at this 
2 Inſt. . Pay, they are ſupply'd by other Actions, which yield an eaſier and 
quicker Method to try Titles; as Actions on the Caſe, Treſpaſs, 
Replevin, Ejectment, 6c. 8 Ss 
Perſonal Actions arc 'Thoſe which the Plaintiff may have againſt 
the Defendant by Reaſon of any Debt or Contract for Goods and 
Chattels, * or for Damage done to his Goods, or to his Perſon. 
Mix'd Actions are Thoſe which one may have to recover the 
Thing demanded, and alſo Damages for the Wrong. | 
e 1 Inſt, © He that brings an Action Neal is calld the Demandant, and 
127. b. He againſt whom it is brought, is call'd the Tenant. In Actions 
Perſonal and Mix d, They are call'd Plaintiff and Defendant. 
There are ſeveral Sorts of Perſonal and Mix'd Actions. Therefore 
I ſhall ſhew how they are Yigided; and then who are Incapable to 
Bring ſuch Actions, and 4gainſt whom may ſuch Actions be brought; 
where ſuch Actions muſt be laid; and within what Tie They muſt 
be brought. NA 40 
1. How Perſonal and Mix d Actions are Divided. 
Perſonal or Mix'd Actions, that are of Common Uſe, and Practice, 
are Divided into Actions of Treſpaſs upon the Caſe, Detinne; Cove- 
ev. Debt, Treſpaſs Vi & Armis, Ejettment, Onare Impedit, Maſte, 
Replevin. _ iy: | "= hs E $3744 | 
Before deſcribe theſe particular Actions, let me premiſe, That an 
Action of Account lies againſt Thoſe that ought to render an Ac- 
count, and refuſe to give an Account. Auditors are appointed by the 
' 11 Rep. 89. Court to ſettle the Accounts in ſuch Actions. But Actions of Account 
a. 172-4 arc almoſt laid aſide. However none can be. charg d in Account by 
280. 91% the Common Law but as Guardian in Socage, Bailiff or Receiver. 
A Bailiff is a Servant who has the Adminiſtration of Lands, 
Goods and Chattels, for the Owner's Benefit, and he is chargeable in 
Account for the Profits He has raiſed, or reaſonably might have 
raiſed, his Expences deducted. A Receiver is he that receives Mo- 
ney to another's Uſe to render an Account without Allowance of 
Expences. For this Cauſe a Bailiff ſhall not be charged as Re- 
_ ceiver; for then he would loſe his Expences and Charges. In an 
Account againſt a Receiver, Ihe Plaintiff muſt declare by whoſe 
Hands the Defendant received the Money; which He ſhall not do 
in Caſe of a Bailiff. But in Favour of Merchants, and for Advance- 
ment of Trade, if they joyntly pccupy their Stocks, one of them na- 
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* Actio Perſonalis Moritur cum Perſona, 4 Inſt, 315. 
Pena ex Delicto defuntti Heres teneri non debet. 2 Inſt. 198, 442. 
- In Reſtitutionem, non in Penam Heres ſuccedit. 2 Inſt, 198. | 
In Heredes non ſolent Tranſire Actiones, qua Pænales ex Maleficio ſunt. 2 Inft. 442. 
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ming himſelf Merchant, ſhall have Account againſt the other, na- 
ming him Merchant, and ſhall charge him as Recciver; who ſhall 
have Allowance of his Expences, and ſhall Account for the Profits 
he received, and might reaſonably receive. This is by the Law 
of Merchants. | See the 21 Fac. 1. chap. 16. Of Guardiaus, Book: 1. 
chap. 6. and 1 Dau. Abr. Tit. Acconnt. 


By the 3 & 4 Ann. chap. 16. Actions of Account may be brought 
againſt the Executors and Adminiſtrators of every Guardian, Bailiff 
and Receiver, and by 1 enant and Tenant in Common, * 
His Executor and Adminiſtrators, againſt the other, as a Bailiff for | 17 

| Receiving more than his Share, and againſt their Executors and 1 
Adminiſtrators. And Auditors ſhall Examine the Parties pon 10 j 
Oath, &c. | 


1. 8 An Action of Treſpaſs on the Caſe is a General and Perſonal s Terms of + eee 427. N 


12:4 

£904 

13-0 
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Action brought againſt One for Wrong done without Force, but 3 Wil 
againſt the Peace. And it is call'd an Action of the Caſe becauſe the Cafe. i 


the whole Caſe is laid in the Declaration. vl 
It lies For Words and For Deeds. 4 
1. For h Mord ſpoken To or concerning another, whereby one Finch, Wl! 

is Defamed and Dammfied. All ſcandalous Words are Actionable 1 2 al 2 3,008 

which may Aﬀect one's Life, Limb or Member, Liberty, Office or Wn #54; 8 = 

Place of Truſt, Trade, Preferment, or Words which charge one with 1 Danv. Abr. _ 

a Foul and Infectious Diſeaſe whereby he ought to keep from the *» &* 4 

Society of Men or Diſparage One's Title to his Eſtate, or where 0 

the Words tend to Onc's Diſinheriſon, as by calling one Baſtard that | 1 


is an Heir To Land, or where they tend to One's Particular Da- 
mage, and One is actually Damaged thereby. All are Actionable, 
whether ſpoken by way of Affirmation, Hearſay, Adjectively (O.) 
Dire&ly, Obliquely, Interrogatively if the Words imply an Affirma- 
tion, in Earneſt or ſeemingly in Jeſt, in Eugliſb, or any other Lan- 
guage if the Words are underſtood, G. Words ſpoken Adjectively if 
They imply an Act done, as 7. S. is a Corrupt Judge, &c. are 
Actionable; not if they ſignify an Inclination only, as 7. FS. is a 
Thieviſn Man, Gc. 

But Note, That where the Slander doth concern Onc's Life, Liber- 
ty, Member, (as Loſs of Ears, &c.) or Corporal Puniſhment, Office, 
Truſt, Trade, or impute a Foul Diſeaſe that might Cauſe a Separa- 
tion from the Society of Mankind, The Plaintiff need not aver any 
particular, Damage, as he muſt in other Caſes. Thoſe Scandals 
which concern Matters merely Spiritual, and without any 'Tempo- 
ral Damage Enſuing, as to call one Adulterer. Fornicator, Here- 
tick, Schiſmatick, Dilapidator, &c. are determinable in the Eccleſi- 
aſtical Court. Yet by the Cuſtom of London an Action of the Caſe 
lies for calling a Woman Whore, becauſe by Cuſtom She might be 
Carted, if the Words were true. But the Action is maintainable in 
5 the 
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Verba Accipienda ſunt in Mitiore ſenſu. 4 Rep. 13, 17, 20, 25. 

Benignior Sententia in Verbis Generalibus, ſeu Dubiis, eſt Preferenaa. 4 Rep. 15. 

Senſus Ver borum ex cauſa dicendi Accipiendus eft. 4 Rep. 13, 14. | 
. Relatus Ad Perſonam Intelligi debet de Conditions Perſons. 4 Rep. 16. 
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* 4 Rep. 17, 
20. 


i 2 Roll. 
Abr. 298. 


* 4 Rep. 17, 
20. ; 


lie for Receiving Money to u Uſe, as Bailiff or Receiver, or Both 


the Courts of London only. Words of Paſſion are not Actionable; 
as You have Forſworn Your ſelf; [See Of Perjury, Book 3 chap. 3. 
Yo are a Villain, Rogue, Varlet, Knave, &c. But If One calls an 
Attorney, &c. Knave, the Words are Actionable; it ſpoken with Re- 
lation to his Profeſſion, whereby He gets his Living. To charge 
One with an Intention to kill, &c. is not Actionable; as the Purpoſe 
and Intent without Act is not Puniſhable. 

For the Action De Scandalis Magnatum, See Of the Nohllity, 
Book 1. chap. 4. For Defamation by Deed, See Of Libels, Book 3. 
chap. z. and For Authorities in all the Caſes abovemention'd, 
1 Dany. Abr. p. So, to p. 172.] 

* It is to be further Obſerved, That the Declaration muſt ſet 
forth in Certainty the Perſon who is ſcandalized ; for if the Perſon 
is uncertain no Action licth ; and an I77777enmdo cannot make that cer- 
tain, which was uncertain before. So it muſt ſet forth the ver 
I/ords that are actionable; for if the Witneſs varies but a little 
from them, The Cauſe is loſt. Therefore it is beſt to charge the 
Defendant with ſpeaking the Words ſeveral Ways at ſeveral Times, 
that you may with more Certainty Hit upon the very Words or the 
Subſtance thereof. For it is not here to be allow'd, as it is in the 
Eccleſiaſtical Court, to lay the Words, and ſay, i or the like or to 
the like Effect. k An Iunuendo cannot alter the Words, or Add to 
Them, or to make them actionable. The Scandal muſt be apparent 
by the Words Themſelves. | 

2. For Deeds, As for an Aſumpſit, Nuſance, Deceit, Trover and 
Converſion, and upon Statutes. 

1. Upon an Aſſumpſit, | which is a Voluntary Promiſe made by 
Word, or ſuppoſed to be made by Word, whereby One upon Valu- 
able Comſiderationm Aſſumeth or Undertaketh to Perform or Pay ſome- 
thing to another. 'Therefore, 

An Afumpſit is either Expreſs by Direct Agreement by Word, or 
Note in Writing without Scal (for that is all one in Law,) or Implied 
by the Law. | 

Expreſs, as For not making a Good Eſtate of Land fold Accord- 
ing to Promiſe ; Not paying Money upon a Bargain and Sale accord- 
ing to Promiſe ; For not Delivering Goods upon Promiſe upon Notice 
or Demand. This Expreſs 4{umpſit may Relate to one's Real or 
Perſonal Eſtate, or to One's Perſon. Where an Indebitatus Aſumpſit 
is brought for Goods Sold and Delivered, there you muſt prove a 
Price Agreed on, otherwiſe the Action will not lie. 3 

Inplied; Thus an Action of the Caſe will lie on an Implied A, 
ſumpfit for a Quantum meruit for One's Labour, as where I employ 
any Perſon to work for me, carry Goods, (5c. Where a Quantum 
Mernit is laid, you necd not prove any Price agreed on; but only 
Delivery of the Goods, and the Value of them at the Time of the 
Delivery. So that in an Action for Goods fold or Work done, It is 
the Beſt Way to lay a Quantum Meruit with an Indebitatus A 
ſumpſit. For if you fail in the Proof of an Expreſs Price agreed, 
you will recover the Value. So an Action on the Caſe will lie on 
an Implied 4ſumpfit for a mn Falebat where the Law obliges 
an Inn-keeper, tc. to furniſh another with Meat, Drink, Gc. or 
where a "Tradeſman Delivers Goods at no certain Price: Alſo it will 


as 
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as Bailiff and Receiver, which ſupplies the Place of an Action of Ac- 
count; Upon an Iaſimul Computaſſet for Money due upon Account 
ſtated, ſuppoſing that the Parties have come to an Account; Upon 
Bill of Exchanze by Cuſtom ; for if a Merchant to whom It is D. 
reed, ſubſcribes the Bill, it is an Aſſumpſit in Law. See the 9 6 
10 ,. z. chap. 17. Concerning Inland Bills of Exchange. 3 & 4 Aus. 
chap. 9. An Act for Giving Like Remedy upon Promiſlory Notes, as * 
ifnow uſed upon Bills of Exchange; and for the Better Payment of 
Inland Bills of Exchange. And fee Book 2. chap. 3. of an Alan 
cut.) In all Theſe Caſes It is implied by the Law, that one A- 
greed to pay, tho He made no Expreſs Promiſe to do it. And as 
ſuch Actions on the Caſe upon an implied Aſfumpfit may be brought 
againſt the Parties Themſelves, ſo they will lie For or againſt 7/xc- 
cutors or Adminiſtrators upon the Contracts of the Teſtators; And 
theſe Implied Promiſes may alſo Relate to one's Real or Perſonal E- 
ſtate, or to One's Perſon. | h i 

There may be alſo an Action of the Caſe upon a m No Aſſumpſit = 1 ventr. 
when the Law obliged to agree or Act; as againſt a Victualler tor 72, 333, 369. 
Refuſing to entertain Gueſts. 
Ihe Statute of the 29 Car. 2. chap. 3. Concerning Agreements to 
Perform to Pay mult always be Remembred. I have before men- 
tion d ſome Parts of it; but It is neceſlary to Remind you again as 
to ſome Particulars. 


By the 28 Car 2. chap. 3. [An Act for Prevention of Frauds and 
Perjuries] No Action ſhall be brought to charge an Executor or Ad- 
miniſtrator Ou a Special Promiſe to anſwer Damages out of his own 
Eftate, or to charge the Defendant aon any Promiſe to Anſwer for 
the Debt or Miſcarriage of Another; or to charge any one upon an 
Aereement on Conſideration of Marriage; or 02 any Contract or Sale 
of Lands, &c. or any Intereſt concerning the ſame ; or »porz Any A- 
greement that ig not to be performed within a Year after the makin 
thereof; nnleſs the Agreement upon which ſuch Action ſhall be 
brought, or ſoine Memorandum or Note thereof, ſhall be in Writing, 
figned by the Party to be charged therewith, or ſome other Perſon; 
Authorized by him. | ES 

No Contrait for the Sale of any Goods of 101. Value ſhall be 
good, Except the Buyer ſhall Accept Part of the Goods ſo ſold and 
actually Receive the ſame, or give ſomething in Earneſt to Bind the 
Bargain, or in Part of Payment, or except ſome Memorandum or 
Note z Writing be made, bee by the Parties to be charged by ſuch 
Contratt, or their Agents. |[ See how Eſtates in Goods and Chattels 
Perſonal may be Acquired By Sale, Book 2. chap. 6.] 


a A Promiſe to pay if another does not, being made at the ſame « ; Ley. 
Time that the Bargain was made, is not a collateral Promiſe for the 364. 
Debt of Another ; but the Promiſe of both Parties makes one Origi- 

nal and Entire Contract upon the Sale, Gc. and Both are chargeable. 
Quære, If a Promiſe by another to pay upon Forbeargce of Suit till 

ſuch a Time, is not a ſufficient Conſideration to create a new Con- 

tract, and to bring it out of the Statute? [See the 9 Rep. 93, 24. 
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Nuſance. 


F. N. B. 176. 


4 Rep. 86, 8). 
5 Rep. 73, 
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406. 
1 Roll. Abr. 
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1 Danv. Abr. 


174. 


t 5 Rep. 73, 
101, 108. 

9 Rep. 54. 

1 Cro. 367. 


1 Cro. 318. 


9 Rep. 55. 


* 5 Rep. 73. 


9 Rep. 113. 


1 Inſt, 56. a. 


Vaug. 340. 


o It is ſaid that the Clauſe concerning Agreements on Conſideration 
of Marriage extends to a Promiſe to Marry, as well as to Promiſes 
for Payment of Money upon Marriage. 

Any Intereſt concerning the ſame ? includes an Agreement to Aſ- 
ſign a Term in being, as well as one created de Noo. 

4 By the Clauſe Except ſome Memorandum or Notc in JWriting be 
made, &c. a Promiſe by Letter is ſufficient. - 

Note, That in Declarations upon many Afſumpſits, It is neceflary 


to ſhew a Notice, or a Requeſt and Demand. | See Of Demand of 


Rent, Book 2. chap. 2. Of Obligations, Book 2. chap. z. 

2. This Action of the Caſe lies for a Nwſarnce, ® which is when 
any 'Thing is Done or Omitted by a Man upon his Own Ground, or 
elſewhere, to the Annoyance and Unlawful Hurt of another, It lies 
only for a Special Annoyance to ſome particular Perſon, not for a 
Common Nuſance. Thus an Action of the Caſe may be for a Nu- 
ſance for Diverting, Stopping or Corrupting the Plaintift's Water ; 
For diverting Water from the Plaintiff 's Mill ; for turning a Wa- 
ter-Courſe upon the Plaintiff's Houſe, Meadow, Gc. For En- 


cloſing and cating up the Common; For Stopping up a Way lead- 


ing from the Plaintift's Houſe to His Land; For Suffering the 
next Houſe to Decay to the Damage of my Houſe; For building 
upon a New Foundation, and Stopping up Antient Lights, or 
Hindring one to Enjoy the wholfome Air; For ſetting up or making 
a Hogſtie, Houſe of Office, Lime-pit, Brew-houſe, Dye-houſe Tan- 


houſe, Chimney, Chandler's or Butcher's Shop, Gc. uſing it ſo near 


my Houſe that the Smell thereof doth annoy me, or Hurt my Graſs 
or Trees; By Laying Carrion near my Houſe, &c. But if one ſets 


up a Brewhouſe, or keeps a Chandler's or Butcher's Shop near me, 


and lays Stinking Heaps at his Door, tho' this be Offenſive to me, I 
cannot Have this Action t unleſs the Annoyance is very Great and ve- 
ry Offenſive to me, becauſe It is a Publick Nuſance. 

If a Scooolmaker keeps a School ſo near the Study of a Lawyer 
by Profeſſion, to his Diſturbance, An Action will not lie. 

Tho' One hath a Right to Air and Light in his Dwelling; Yet for 
Hindring One's Proſpett No Action lieth. For a Proſpect is only for 
Delight, not of Neceſſity. | 

u If Two have Lands adjoyning, and one of Them builds a Houſe 
on his own Land, and make Windows and lights looking into the 
Other's Land 'The other may lay or ere& any Thing upon his own 
Land and Stop them. | 

* 'Tho' one cannot have an Action of the Caſe for a Common Nu- 
ſance, becauſe It may be preſented in the Turn or Leet; yet where 
the Inhabitants of a Town had by Cuſtom a Watering Place for their 
Cattle which was ſtop'd by another, any Inhabitant may Have an 
Action of the Caſe againſt Him, for otherwiſe they would be without 
Remedy; becauſe ſuch a Nuſance is not Common to all the King's 
People and Preſentable in the Turn or Leet, or to be Redreſſed by 
Preſentment or Indictment in the Quarter-Seſſions. 

Upon Special Damage by a Foundrous Way, An Action lies a- 
gainſt a Corporation or Private Perſon that is bound to Repair it; but 
if a 'Townſhip not Corporate is bound to repair it, The Party, as to 
his Special Damage, ſeems to be without Remedy. 
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z If one digs a Ditch in the Highway, into which my Servant 1 Roll. Abr. 
falls and Breaks his 'Thigh, by which I loſe his Service for a long + IE Abs, 
| Time, I ſhall have an Action of the Caſe againſt him for this Loſs 173. 
5 of Service. So for Digging a Pit, by Reaſon whereof J. S. (for 


whoſe Life I held Lands, ) was Drown'd. [See Of Nuſances Book z. 


hep bl vo vg 
3. For Deceit of one to another to his Damage. I here muſt , þ x. B. 94; 
be both Deceit and Damage. a6 85 
Deceit is either Judicial or Extrajudicial. Fudicial, where ſome- 4 Nep. 18 


Sheriff, G c. is liable to an Action of the Caſe for Deceit, if he does 2 Abr. 
not Execute the King's Proceſs, or make a Falſe Return of it. Thus go, Es. 
a Counſellor or Attorney are liable that betray my Cauſe, Or if they 
do not attend at the Trial, by which my Cauſe Miſcarries, (5c. 
Thus one is anſwerable that Perſonates me in Court to my Da- 
mage. Extrajudicial; where one Counterfeits Letters in my Name, 
b and receives my Money ; or Cheats me with Falſe Cards and Dice ; 
| or ſells to me by Falſe Weights and Meaſures; or knowingly ſells to 
me Unwholſome Victuals, Wine, Drugs, Gc. to my Hurt and Da- 
mage; or ſells me Goods that are none of his own, Affirming them 
to be his own; or where a Taylor cuts my Cloths ſo Scanty that 
they will not be for my Uſe, or where a Smith pricks my Horſe, or a 
Surgeon unskilfully Sets one of my Bones that were Broken, 5c. It 
lies alſo againſt all Shopkeepers for any Frauds or Deceits to my Da- 
mage; againſt all Perſons upon Expreſs Warranties or Warranties in 
Law, &c. „ But obſerve in the Caſe of a JParranty upon Sale e Finch 189. 
(which is the moſt uſual Deceit) That the Warranty muſt be Par- 4.000. 4,908; 
cel of the Contract; for if it is After the Contract at another Place, 1 Roll. Abr 
(tho' an After- Warranty by Deed may amount to a Covenant) It is 97. 
a Void Warranty, and no Action of Deceit lieth upon it. Alſo a 
Warranty can reach but to Things in Being at the Time, not to 
Things to come; for a Warranty that the Horſe which you Buy of 
me, ſhall carry you thirty Miles a Day, is a void Warranty. One 
may Warrant that a Man ſhall live a Year, that a Ship ſhall return 
from ſuch a Place, That a Horſe ſhall continue ſound for a Year, (5c. 
Neither will a Warranty be good of Things, which 1 may plainly 
Diſcern to be otherwiſe; as that the Horſe is not Lame or Blind, 
when he is 8 Lame or Blind; that Cloths of a Murry Colour 
are Blue, G c. unleſs the Buyer is Blind. But where a Horſe is War- 
ranted to be Sound Wind and Limb, and he is Broken-Winded, or 
hath other Secret Diſeaſe, or where Cloths are Warranted to be of 
ſuch a Length, and are not; There an Action of the Caſe for Deceit 
lieth: For theſe Things cannot be certainly known by the Sight of 
Unskilful Perſons. | 
Every one will Affirm that his Wares are good, that the Horſe, » 2 Cro. 4. 
which he ſells, is Sound, yet if he does not J/arrant them to be ſo, 
tho' It was Falſe, no Action lies. | 
4. An Action of Treſpaſs upon the Caſe may be for Troger and 
Converſion, 4 which lies againſt any Perſon that hath gotten into 4 Terms of 
his Poſſeſſion any of the Plaintiff's Goods, and doth refuſe to Deli- . 8 
ver them upon Demand. It is a ſpecial Action of the Caſe brought 
to Recover Damages to the Value of the Goods. For you Recover 
| 222 2 not 
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not the Thing Detained, as you poſſibly may in an Action of Deti- 
uu. Trover. is a French Word, and Signifies To Find; So that in 
this Action the Plaintiff ſurmiſeth that he Zoff ſuch and ſuch Gocds, 
and that the Defendant hath Fornd them, and Converted Them ty 
his own Uſe at ſuch a Place. The loſing is but a meer Suggeſtion, 
and not Material. For if the Plaintiff Delivered the Goods to the 
Defendant; or if the Defendant takes the Goods in his Preſence, (7, 
1 Danv. Abr. this Action lies againſt Him, if there is a Converſron. © For that is 
21, 22, 23. the Point of the Action and mult be particularly alledged. If a Man 
finds Goods, He may take Poſſeſſion of them, and no Action lies; but 
He ought not to abuſe them or Uſe them; for therein lies the Of 
fence. It may be brought againſt the Firſt Finder, or againſt any 
other that hath the Goods by Sale, Gc. But it muſt be obſerved, 
1. That the Plaintiff in this Action muſt prove a Right or Property in 
the Goods, or at leaſt a Lawful Poſſeſſion or ſpecial Property tor ſome 
Time, as in the Caſe of a Carrier, Oc. 2. A Poſſeſſion in the Pe- 
f 10Rep. 56, fendant. 3. A Demand and NRefuſal to Deliver them. f This Re- 
57, 491: fuſal or Denial is allowed to be Good Evidence to the Jury that he 
1 Dany. Abr. I” | 
20, 21, Converted the ſame, till it appears to the contrary. 

It may be brought by any one in his own Right, or by an Execu- 
tor or Adminiſtrator for Goods which came to the Defendant's Poſ- 
ſeſſion after the Death of the 'Teſtator or Inteſtate. 

Re 8 This Action lies for Money out of a Bag (O.) as well as in 
Abr. 20, 21. the Bag, becauſe the Thing itſelf is not to be Recovered, but Da- 
mages to the Value aforcſaid ; for Money depoſited in a Third Per- 
ſon's Hand upon a Wager; For Any Live Goods, as Horſes, Oxen, 
Sheep, Hens, Deer and Hawks reclaimed, a Maſtiff, Hound, Grey- 
hound, Spaniel, Tumbler, as well as for Things Inanimate; as Beds, 
Jewels, Rings, Plate, Carts, Timber and Trees cut down, a Ship 
and its Tackle, a Bond and other Writings, gc. It will not lie for 
Creatures Fere Nature, nor Any Part of a Freehold, as for Lead 
upon a Houſe, Doors or Windows fixed; But if They are Removed 
and Converted, It will lie. | 

The Plea on the Defendant's Part is uſually the General Iſſue, Not 
Guilty, and the ſpecial Matter may be given in Evidence to prove 
the Plaintiff has no Cauſe of Action, or which entitles the Defendant 
to the 'Thing in Controverſy. It is ſaid 'That there is no Plea in 
Trover but a Releaſe or not Guilty. If the Defendant pleads a Spe- 
cial Plea, He muſt either Confeſs and avoid the Title of the Plain- 
tiff or elſe Traverſe or Deny it. 

5. Actions of the Caſe may be upon Statutes. Theſe are either 

» Terms of h Private or Popular. 1. Private, when an Action is given by a 
the Law, v. Statute to the Ring and to the Party Grieved only; as for a Rob- 
Acton ron bery upon the 13 Ed. 1. and the 27 Elis. For Fraudulent Conde y- 
ance on the 13 Elis. chap. 5. 27 Elis. chap. 4. For Perjury on the 

5 Eliz. chap. 9. Gc. where the King only joyns for Honour and Con- 

formity, the Party Grieved Having all the Damages. Or to the 

Party Grieved only upon a Penal Statute, as upon the Statute of 
Glouceſter, or 5 & 6 Ed. 1. chap. 5. For Jafte, &c. And here if 

the Action is Given to the Party Grieved, 'The King cannot diſcharge 

the ſame, nor proceed in it after the Death of the Party : 2. Popular, 


—_—_— 


where an Action is Given upon a Statute to the King, or to Auy one 


that will ſue for the King and Himſelf, by Action or Information, ac- 
9855 3 cording 
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cording as the Statute directs; as upon the 38 d. 3. chap. 12. where 

a Juror takes Money to give his Verdict; the 3 H. 8. chap. 11. For 
Practiſing Phyſick without Licence, &c. In which Statutes the King 

is to have one Moicty of the Fortciture, and any Informer (without 

Limiting it to the Party Grieved) the other Moicty. When any 

One hath begun to ſuc in this Action, no other can purſue it. i If , Crompr. 
the King commences his Suit before the Informer, The King ſhall {F721 3 
have the whole Forfeiture; and he may, before the Informer bc- 66. _ 
gins his Suit, releaſe the Penalty to the Offender, and Bar all others 3 nt. 1215 
for Ever; unleſs It be Provided to the contrary by the Act. But if,“ 3“ 
after a Popular Action, c. is brought by the Informer, the King's 
Attorney will enter Ulterins non cult Proſequi, &c. the Informer 

may proſecute for his Part. For by bringing his Action, he hath 

made the Popular Action his Private Action, which the King or any 

other, cannot Releaſe, as to his Intereſt; and the Condemnation 

or the Acquittal of the Party at his Suit is a Bar againſt the King 

and all others. If the Informer O tam pro Domino Rege quan 

pro ſei pſo dieth Depending the Action or Information, The King's At- 

torney may proſecute the Suit for the King. For the Information of 

the Party ſhall ſerve the King after his Death. 
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RULES Concerning Penal Statutes. 


k WE any Thing is Generally prohibited by a Statute, « 4 14g, 119, 


Tho the Statute doth not Give an Action, yet the Party 131, 163. 

Grieved may have an Action, and the Offender for his Contempt of 3 
the Law, may be Fin d and Impriſon'd at the King's Suit. TON 

Every Statute made againſt an Injury | gives a Remedy by Action, 1 lng. 57 
Expreſly or Implicitely. 74, 118. 

m Where a Statute giveth a Forfeiture (without ſaying To « ; 1,6 bas 
Whom) againſt a Wrong-doer, as upon the 2 Ed. 6. chap. 13. For 2 Inf. 650. 
not ſetting out Predial Tithes, He that is Grieved ſhall have the Ac- 4 Inſt. S4. 
tion and Forfeiture; not the King. n But where no Particular Per- 
ſon is Grieved, and the Forfeiture is given Generally, The King ſhall 
have it. | | 

The Proſecution and Execution of any Penal Statute cannot be * 7 Rep. 37: 
transferr'd to any Subject; nor can the Forfeiture be Transferred to 
any other before it is Recovered, or veſted in the King, by Due 
Courſe of Law. | 

He that Þ Reciteth a Statute in Pleading is not bound to Recite 1 luft. 38. b. 
the very Words, ſo long as he keeps to the Subſtance. And yet the 4 Rep. 12. 
ſafeſt Way is to Recite the very Words. „ nit 

q Where Degrees of Puniſhment are inflicted by a Statute for the a 2 Inſt. 468, 
Firſt, Second or third Offence, there muſt be ſeveral Convictions and 479. 
udgments. 1 

r Penal Statutes ſhall not be extended by Equity: The Words niay 
be conſtrued beneficially according to the Intent of the Legiſlators ; 
but Things out of the Words ſhall not be taken by Equity, 


C Plowd, 86. 
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4 Du0d 1201 Apparet, non eſt. 2 Inſt. 479. 
20 Apparentibus & non Exiſtentibus Eadem eſt Ratio. 4 Rep. 47. 


A 11 Rep. 60. 
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F. N. B. 138. 
1Inſt. 286. b. 
2 Danv. Abr. 


510, 511. 


By the 4 H. 7. chap. 20. Recovery (Othertviſe than by Ferditt) in 
an Action Popular By Collufion ſhall be no Bar in an Action ſucd 
for the ſame Thing Bona Fide. | 

By the 29 Eliz. chap. 5. in fine. JF any ſhall be ſued in a Penal 
Law in the King's Bench, Common Pleas or Exchequer, He ma 
Appear by Attorney without Bail, if ſuch Perjon 1s Bailable by 


Law. 


[Sce the 18 Elis. chap. 5. and the 31 Fliz. chap. 5. 21 Fac. 1. 
chap. 4. Where Popular Actions are to be laid; and the 21 25 I. 
chap. 3. with the 3 Iuſt. 186, 191. which Expounds both the Statutes 
of the 21 Fac. 1. Alſo ſee In what Time Actions muſt be brought i. 
fra; and Of Informations, chap. 5. poſt 

The Statutes of Feoffails or the Statutes that do Remedy Over- 
ſights in Pleading, Extend not to Penal Proſecutions. 

There are General Actions of the Caſe in many other Inſtances, as 
for Reſcue of a Priſoner taken upon Mean Proceſs or Execution; 
Reſcue upon a Diſtreſs, ec. Entring Liberties or Franchiſes and Ar- 
reſting upon the Warrant of Sherift of the County, or for other Di- 
ſturbances of the Liberty ; for Negligence in keeping Fire whereby 
my Neighbour's Houſe is burn'd ; For keeping a Dog knowingly ac- 
cuſtomed to Bite Paſlengers, or to kill Sheep, where one is Hurt or 
His Sheep kill'd; for a Conſpiracy To Indict one Falſly and Mali- 
cioully ; Againſt a Carrier for Loſing One's Goods; Againſt an Inn- 
keeper for the Goods of his Gueſt, Stolen in his Houſe, Gc. Action 
of the Caſe may be for Not Doing, Miſdoing, or for Doing that 
which ſhould not be done; or in other. Words for Non-feazance, 
Miſ-feazance and Male-feazance. It is impoſſible to Reduce all of 
them under particular Heads ; for they are almoſt Infinite, daily en- 
creaſing, and Continually Receiving New Forms. See 1 Roll. Abr. 
and Danv. Abr. Of Actions of the Caſe.] 

Note, That Onod Permittat, Aſſiſes for Commons, Ways, Ge. 
Aſſiſes of Nuſances and Seda ad Molendinum, are now turned into 
6 3 of Treſpaſſes and of the Caſe. [See Of an Action of Debt 
17fr 0. | 

2. An Action of Detiune (from Detineo to Detain) lieth where 
One comes by the Goods of another either by Delivery or Finding. 
It muſt be laid ſo certain as the Thing Detained may 'f Known and 
Recovered. For ih this Action the Plaintif ſhall Recover the 'Thing 
Detained. But if one cannot Recover the Thing it ſelf, He ſhall 
Recover Damages for the 'Thing, and alſo for the Detainer. It lies 
not for Money out of a Bag, or Corn out of a Sack, &c. for here 
the Money or Corn cannot be known from other Money or Corn. 
In that Caſe the Party muſt have an Action of the Caſe, c. 

One may have an Action of Detinue for Charters which concern 
the Inheritance of his Land, if he knows the Certainty of Them. 
For Detinue ought to be always of a Thing in Certain, of Goods 
Valuable, wherein one hath Property or a Right; And it muſt be 
once in the Poſſeſſion of the Defendant. This Poſſeſſion muſt not be 
altered by Act of Lau, as Scizure, (5c. nor muſt the Defendant have 


a Right or Property in them by Diſtreſs, &c. Detinet is a Neceſſary 
Word in the Writ, | 
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Ch. 4. Laws of England. 


The Bailment (F rom Baller, Lo Deliver) or Delivery of Goods 


or Writings may be Simple, as to keep for my Uſe; or Conditional 
as to be Redelivered when Money is paid, &*c. He that Delivers the 
Goods is termed the Bailor, He to whom they are Delivered the 
Bailee. Upon Bailment or Delivery theſe Things are to be Obſer- 
ved. * If Goods are Delivered to a Man to be /afely kept, or to be 


kept (which is all one in Law) and after 'Theſe Goods be Stolen a. 


from him; This ſhall not Excuſe him, becauſe he undertook to 


keep them ſafely ; (Quere) But he ſhall be excuſed in this Caſe, if 


He undertook to keep them as he would his own. If Goods are 
Delivered to one as a Pledge, and they are Stolen from Him, This 
Action lieth not againſt him becauſe he hath a Property in Them; 
and therefore ought to keep them no otherwiſe than his own. But 
if He that Pledged them tendered the Money before the Stealing, 
and the other Refuſed to Deliver them, He ſhall be charged. IF 4. 
leaveth a Cheſt lock'd with B. to be kept, and taketh the Key with 
Him, and does not tell B. what is in the Cheſt, and the Cheſt toge- 
ther with the Goods are Stolen, B. ſhall not be charged therewith ; 
becauſe 4. did not Truſt B. with them. And that which hath been 
ſaid before of Stealing is to be underſtood of all other like inevitable 
Accidents. Therefore it is neceſſary for One that receives Goods to 
be kept to Promiſe only to keep them as his own ; or to keep them 
at the Peril of the Owner. The Caſe of a Carrier, Ferry-man, 
Common Inn-keeper, is Different; for they have their Hire, and 
thereby implicitely undertake the ſafe Delivery of the Goods entru- 


ſted with them ; and therefore they ſhall anſwer the Value of 


them if they are Stolen from them. If a Man delivers a Box to a 
Carrier in which there is a great Sum of Money, and the Carrier asks 
the Owner what was in it, He tells him That it was fill'd with Silks, 
Gc. upon which the Carrier takes it, and was robb'd; Adjudg'd lia- 
ble to pay for the Whole. A ſpecial Acceptance would have excus'd 
Him. But tho a Factor hath Wages and Salary, yet if he is Robb'd, 


He ſhall be allow'd to Diſcount for it; for his Duty is to Mer- 


chandize as a Servant in the beſt Manner He can, and a Servant is 
Bound to obey his Maſter. [See Book 3. chap. 1. Of Grand Las- 
ceny; and Dr. & Stud. Dial. 2. chap. 38. 


Actions of Detinre are not ſo frequently brought as formerly. Ac- 
tions on the Caſe in Trover and Converſion are come into their Place, 


where the Converſion changes the Detinue to an Action of the Caſe. 
So that the Tedious Proceedings as to Garniſhment, and Interpleader 
are now out of Uſe. Beſides, In Detinue the Defendant may 
* Mage his Law, but he cannot in Trover. [See Of Nager of Law, 
Tit. Trial, poſt.) | | | 

z. An Action of Covenant ariſes where an Agreement is made 
by Deed or Writing Seal'd between Two Perſons at the leaſt, cach 
to perform certain Covenants on His Part. In this Caſe, He that is 
aggrieved may have this Action. 

An Action of Covenant is maintainable only upon a Deed, Indent- 
ed or Poll; except It is otherwiſe by Cuſtom, as in London. If there 
is only a Hand to the Writing without Seal, Covenant lieth not, but 


Caſe upon Agreement, 
[See 


Ventr. 238. 


10 Rep. 57. 


IInſt. 286. b. 
295. 4. 


Terms of 


the Law. Us 


ovenanr, 
F. N, B. 145. 
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[Sec what Action of Covenant ſies for an Aſſignee, 2 Inſt. 215.9. 
& b. 5 Rep. 17, 18. 1 Saund. 238, 239, 240, 241. 2 Danv. Abr. 
235, 236, Gc. Sec alſo the 32 II. 8. chap. 34.] 

In this Action the Plaintiff Recovers Damages for the Breach of the 
Covenant, beſides Coſts; and if the Defendant breaks the Covenant 
* 1 Cro. 3. again, 2 a New Action licth. [Sec the 8 G 9 . z. chap. 13. and of 
Covenant, Book 2. chap. z.] Tho there is a Bomd to Perform Cove- 
nants, Damages only are to be Recovered by the Statutcs before 
and hereafter to be mention'd, not the Penalty. 


"4 


By the 8 & 9 W. 3. chap. 10. In All Actions in Courts of Record 
upon any Bond or Penal Bill for Nom. Performance of Covenants, 
The Plaintiff may Afſien as many Breaches as he ſhall think fit, 
and the Fury at the Trial ſhall Aſſeſs Damages for ſuch Breaches ſo 
Aſſign'd as the Plaintiff ſhall prove Broken, &c. 

If Fudgment is given for the Plaintiff upon Demurrer, Confe(- 
ſion or Nihil dicit The Plaintiff upon the Roll may ſuggeſt as many 
Breaches as he ſhall think fit; upon which ſhall Iſue a Mrit to 
ſummon a Fury to appear at the Aſſizes of that County to Enquire of 
the Truth of Every one of theſe Breaches, and to Aſſeſs Damages 
accordingly ; and the Fuſtices of Aſſize ſhall make a Return thereof 
to the Court from whence the ſame iſſued. | 

In Caſe the Defendant after ſuch Judgment enter d ſhall pay into 
Court ſuch Damages aſſeſſed and Coſts of Smit, a Stay of Execution 
if ſhall be Enter'd on Record: Or if, by Reaſon of Execution Executed, 
1 i the Plaintiff, &c. ſhall he paid ſuch Damages with Coſts, The Body, 
#* Lands and Goods of the Defendant ſhall be Diſcharged, and the Sa- 
bl! tigfaction enter d upon Record. Tet ſhall ſuch Fudzment ftand and . 
| be as a further Security to Anſwer the Plaintiff, his Executors, &c. i 

| ſuch Damages, as ſhall be ſuftained for further Breach of any Cove- F 
nant in the (ame Deed or Writing contain'd. &c. At Common Law 


. | The Fury may find the Penalty; but Relief may be had in Equity. 


| 21 Roll. Abr. 4. An Action of * Debt lies where one oweth another a Sum of 

if 591,593,597. Money by Bond, Bill, Bargain upon a Certain Contract, or upon a 

It 598,599,600: Leaſe for Life [See 8 477. chap 17.] or Years reſerving Rent, Judg- 

by ment Statute-Merchant, Recognizance, (5c. So that ſometimes It is 
Wi Grounded upon a Writing, and ſometimes it lies without Writing. 

| If Money is due upon any Specialty, an Action of Debt muſt be 

brought, and no other Action. Upon a Note without Seal, an Action 

| of Debt may be brought, but the Defendant may Wage His Law. 

d q Rep. 93, [See of Trial, poſt.] > But if it is by Action of the Cale on the De- 


3 Keb. 14 fendant's Promiſe to pay the ſame, which the Law implies, the De- 
148. fendant cannot Wage his Law. If I agree with a Taylor for a Cer- 


9 Rep. 39,90. fain Price to make me a Garment, The Taylor may have a General 
Action of Debt; but if the Price is not agreed on, There lies an 

Action of the Caſe only, or at moſt but a Special Action of Debt up- 

on a Special Contract, which the Law may Imply, upon a OChan⁰ꝭouin 

Meruit. An Action of Debt too is ſometimes grounded upon an A 

of Parliament; as upon the 2 Ed. 6. chap. 13. for not ſetting out of 

the Tithes; the 27 Elia. _ 13. againſt a Hundred for a Robbery ; 

Upon the 9 Ann. chap. 10. For Money due for Letters to the on 

{On | Office, 
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A. 


Office, Oc. It lies alſo upon e Arbitrament, Eſcape, Amerciament in a 
Court-Baron, and upon a Zy-Lazw. 

If Money is Due to one in his own Right, The Action muſt be 
brought in the 4 Hebet and Detiuet, But if it is brought by or .a- 
gainſt Exccutors, there it muſt be in the Detirer only. [See the 
32 H. 8. chap. 37.] © An Heir, as ſuch, cannot have this Action. It 
is at the f Election of the Obligee to Bring an Action of Debt againſt 
an Hcir, bound by the Dced of his Anceſtor, or the Executor, if the 
Executor hath Aſſets. If the Executor hath not Aſſets, then againſt 
the Heir only. [See the 3 & 4 I. & M. chap. 14.] 

[See Payment of Rent Book 2. chap. 2. Of Obligations, Book 2. 
chap. 3. Where an Action of Debt lies where one is bound to pay a 
Sum of Money at ſeveral Days. | 

Note, This Action lies not againſt Executors upon a Simple Con- 
tract made by the Teſtator. See the 32 H. 1. chap. 37. and 9 Rep. 


87, 88, 89, 90. ] 


By the 3 & 4 Ann. chap. 16. Where an A@ion of Debt ſhall be 
brought on a Single Bill, or Action of Debt, or Scire facias on a 
Judgment; The Defendant may plead Payment in Bar of ſuch Action. 
In an Action of Debt upon Bond, The Defendant may plead Pay- 
ment in Bar, If at any Time before Action brought he hath paid the 
Principal and Intereſt due by the Condition, tho ſuch Payment was 
not ſtrictly made at the Day and Place according to the Condition. 
And pending an Attion on ſuch Bond, with a Penalty, The Defen- 
dant may bring in e ty Intereſts and Coſts Expended in Lato 
or Equity upon ſuch Bond, and the Court ſhall Diſcharge the De- 


| [See 2 Darv. Abr. p. 484, 485. Where the Leſſor may have an 
Action of Debt againſt the 4ſſiznee of a Term, &c. 

5. Actions of 8 Treſpaſs (Tranſgreſſio) are upon a Wrong which 
is ſuppoſed to be done Vi & Armis, with Force and Arms either a- 
gainſt the Perſon of a Man or againſt his Property. Arms ſignifie 
any Thing that a Man ſtriketh or hurteth withal. | 

1. Treſpaſs againſt the Perſom may be Committed." 1, By Mena- 
cing or Threatning Bodily Hurt to him, whereby he dares not fol- 
low his Buſineſs. But 'Threatning alone without Loſs maketh not 
the Treſpaſs. 2. By Aſſault, where one doth Attempt to beat ano- 
ther, but doth not; as by holding up his Cane at him within his 
Reach, or by Drawing his Sword at him, Striking at one, Ge. 
Whereunto belongeth Lying in Wait, beſetting one's Houſe, and not 


ſuffering one's Servant to go in and out, c. 3. By Battery, when 


one doth wilfully and unlawfully beat another. If one is carrying 
away my Goods, I may beat him to prevent Him from carrying 
Them away. This is no unlawful Beating. So one may Beat ano- 
ther in Defence of his Perſon or Poſſeſſion. [Sec Book 3. chap. 3. 
Of Battery, and Book 4. chap. 3. Aute.] 4. By Mayhem, when one 
doth by Violence take from another the Uſe of a Member proper 
for his Defence in Fight, by Depriving him of his Finger, Foretooth, 
(5c. not of a Grinding Tooth, Ear, Noſe, Gc. Theſe are but De- 
formities, for which "Treſpaſs of Aſſault and Battery lies. For May- 
hem,. One may have this Action, or an Appeal of Mayhem, at his 

Aa a a Ele- 


©1 Roll. Abr. 
591,599,002. 
5Rep.92,95. 
d Rep. 41. 


4 5 Rep. 31. 
1 Roll. Abr. 
602,603,604. 
2 Danv. Abr. 
501, Jo. 

e F. N. B. 120. 
Finch 296. 

f 5 Rep. 60. 
2 Inſt, 441, 
442. 


8 F. N. B. 86, 
87, 88, Es 
Finch 198, 
199,:01,202, 
203, 204. 

2 Roll. Abr. 
545, Ec. 


* 
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u S Rep. 147. 


Election. [See Of Mayhem, Book 3. chap. 1.] 5. By Impriſon ment 


where One is any way Reſtrain'd (whether in a Gaol, Stocks, 
Houſe, or by holding One in his Arms in the High-ſtreet,) to go a- 
bout His Buſineſs, as at other Times, by an Impriſonment without 
Cauſe or Authority ; or when one doth arreſt another at a Forbid- 
den Time, or in a Forbidden Place. But if the Impriſonment is up- 
on a Falſe or Feignd Suit, as by ſuing Execution upon a Statute- 
Merchant, when the Money is paid, (5c. no Action licth ; becanſe 
it is an Impriſonment by Courſe of Law and in a legal Way. [See 
Of Liberty, Book 1. chap. 1.] | 

2, 'Treſpaſs againſt the Property of a Man may be, 1. Againſt his 
Mie, Children, Servants, 2. Againſt his Houſe and Goods. 3. A- 
gainſt his Land, By carrying away one's Evidences and Writings 
concerning them, By cutting his Jrees Breaking his Hedges, Cut- 
ting or Spoiling his Graſs, Digging in his Ground, (5c. with Pretence 


of Title, or without ſuch Pretence. For ſuch Treſpaſs done upon the 


Soil and Poſſeſſion of the King, The Uſe is to have an Information 
of Intruſion for the King in the Court of Exchequer. | See the Au- 
thorities before cited, | 


[See the 21 Fac. 1. chap. 16. h. 5. Cononnng Tender of Amends 
for an {rooluntary Treſpaſs, and Diſclaimer of Right to the Land.] 

Note, That when the Beaſts of another commit a "Treſpaſs upon 
my Land, or do there Feed, 'Tread or Spoil my Corn, Graſs, Wood, 
G'c. without my Licence, I may Diſtrain and Impound them by 
Night or Day tor this Treſpaſs. And this is call'd Diſtraiuiug of 
Beaſts DamageFen/ant (i. e.) Doing Damage. | See of Diſtreſſes 
for Damoge-feaſaunt, 2 Dany. Abr. 633, 634, and Book 2. chap. 3. 
and Of Accefſaries, Book 3. chap. 2.] 

But note alſo, h That when Entry, Authority and Licence is given 
by Lato, and one doth abuſe it, He ſhall be a Treſpaſſer ab inuitio; 
for the Law will judge by the Subſequent Act, to what Intent He 
doth Enter. As the Law giveth one Authority to Enter into a 
Common Inn, to a Lord to Diſtrain, to the Owner of the Ground to 
Diſtrain for Damage-feaſant, &c. yet if in any of theſe Caſes the 


Party doth commit a Treſpaſs, the Law will judge that he Entred 


for that Purpoſe. But where an Entry, Authority or Licence is gi- 
ven to one by the Party and he abuſeth it, there he ſhall be puniſh- 
ed for the Abuſe, but ſhall not Be a Treſpaſſer ab initio. For when 


_ the Party giveth Licence, He cannot for any Subſequent Cauſe pu- 


in Roll. Abr. 
572» 


NF. N. B. 220. 


3 Leon. 210. 


2 Cro. 150. 


Danv. Abr. 
66 Jo 


niſh that which is done by his own Licence. 


In all Treſpaſſes Ji & Armis the Plaintiff ſhall Recover Damages 
according to the Wrong done. But in Battery and Mayhem 'The 
Court may i Encreaſe the Damages upon View of the Record and 
the Perſon. The Defendant alſo in Strictneſs of Law is to pay a 


Fine to the King; becauſe the Wrong is ſuppoſcd to be done Ji (5 
Armis, & contra Pacem, 0c. 


Sec 2 Judgment, poſt, For the Statutes Concerning Cofts in Treſ- 
pals, Cc. | 


6. An k Ejettment (Ejectio Firme) is an Action where one makes 
a Leaſe to another of Houles (or of one Room in a Houſe) Lands, 


"_— — — 
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Coal-Mines, Boilaries of Salt, (5c. for Term of Years, and a Third 
Perſon Enters and Ouſts the Leſſec, whereupon He Recovers His 
Term and Damages. This is the Common Action for Trial of Ti- 
tles to Lands and 'Tenements. It comes in the Place of many Rea} 
Actions, as Writs of Right, Formedons, Oc. which were very Tedi- 


ous, Difficult and Chargeable. And this Method by Ejectment is 


alſo made more eaſy than Formerly. For now there is no occaſion 
for a Leaſe to be made, ſcal'd and delivered upon the Premiſſes to 
the Leſſee, who has a Mind to try the Title, and to leave the Leſ- 
ſce in Poſſeſſion to be Ouſted and Ejected by the Tenant in Poſlcſ- 
ſion, Gc. The Uſual Courſe now is To Draw a Declaration, and 
therein to Feign a Caſual Ejector, or Defendant, in the Declaration 
(for no Arreſt is to be made in this Action) and then Deliver the De- 
claration to the Ejector nam'd therein, who Sends or Delivers it to 
the Tenant in Poſſeſſion, or His Wife, not to the Son, or Daughter, 
or to a Servant) and Gives him Notice in Writing at the Bottom, 
or on the Back thereof, to Appear and Defend his Title; or that 
He the Feign'd, or Nominal, Defendant will ſuffer Judgment By De- 
fault, whereby he the True 'Tenant will be Turned out of Poſ- 


ſeſſion. To this Declaration the True "Tenant may Appear by his 


Attorney, and Conſent to a Rule to be made Defendant in the 
Place of the Caſual Ejector, or Feigned Defendant, and to confeſs 
a Leaſe, Entry and Onſter, and at the Trial to ſtand upon the Title 
only. 

1 He, the Tenant in Poſſeſſion, doth not appear in due Time af- 
ter the Declaration left with him, and Enter into the above- men- 
tioned Rule, Then upon an Afidavit, or Oath made, That the De- 
claration was left at his Houſe with his Wife, or Served upon Him, 
with Notice to appear as aforeſaid; The Court upon Motion will 
Order Judgment to be Enter'd againſt the Caſual Ejector or Feign'd 
Defendant in the Declaration. Or if the true 'Tenant doth Appear, 
and yet doth not Conſent upon Motion to the Rule, 'The Court will 
Order that he ſhall Conſent, or elſe Judgment ſhall be enter'd a- 
gainſt the Caſual Ejector, (viz.) the Feign'd Defendant in the De- 
claration, and thereby the True Tenant will be Ouſted. | 

The Leſſee of a Copyholder for a l Yar may maintain an Ejec- 
ione Firme, For his Term is Warranted by General Cuſtom of 
the Realm. 

If there is no 'Tenant in Poſſeſſion, The old way of Scaling a Leaſe 
upon the Premiſſes muſt be obſerved ; and he that firſt enters upon the 
Land, without the Conſent of the Leſſee, may be made the Ejector. 

Upon Trial the Plaintiff muſt ſet forth his Title under the laſt 
Perſon ſeiſed in Fee of the Premiſles, and Prove the Exccution of 
the Deeds. [See of Evidence, chap. 4.] 

In this Action the Poſſe ſſion only of the Houſe or Land Demiſed 
is Recovercd, and alſo Damages and Coſts. [See the 8 & 9 /. 3. 
chap. 10. For Coſt in Ejectment where one of the Defendunts is 
acquitted. But if the Term does lapſe, while the Action is Depen- 
ding, yet the Action ſhall proceed for Damages. 

Where there is a Recovery in Ejectment by Verdict, The Leſſor 
of the Plaintiff, or the Plaintiff, may bring an Action for the mean 
Profits and Recover the fame from tac Time of the Defendant's En- 
try laid in the Declaration, +» ; 

Aa aa 2 Altho 
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@ 3 Cro. 301, 


492. 
11 Rep. 25. 
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the Law, %. 


Quare Impe- 
dit. 


2 Roll. Abr. - 
The Plaintift or Defendant in his Writ muſt alledge a Preſenta- 


2 Roll. Abr. 
376, 380. 
a 5 Rep. 97. 
2 Roll. Abr. 
375,377. 
6 Rep. 51, 


52. 

2 Roll. Abr. 

390, 392. 

Terms of 

the Law, v. 

Quare Inn pe- 
t 


. N. B. 31. 


t Terms of 
the Law, v. 
W. 
1 Inſt. 53. a. 
54. Þ. 

2 Init. 299, 
300, Zol, 
302, 303. 


I Inſt. 53. b. 


28 5. a. 


* T Inſt. 53. b. 
356. a. 

2 Roll. Abr. 
825. 


Altho' there is a Verdict and a Judgment againſt the Plaintiff; yet 


the Plaintiff may bring Another Action of Treſpaſs and Ejectment 


for the Land, Gc. A Judgment in this Action is never Final; for 
It is but to recover the Poſſeſſion of the Land; and is not like an Aſ- 
{ize or Writ of Right, &c. wherein the Title to the Land is Tried. 
All Jitles cannot be Tried by Ejectment. For where the Entry 
is taken away by Diſſeiſins, Diſcents, Fines and Recoveries, Non- 
claims, or by the Statute of Limitations, no Ejectment lies. It lies 
not for m 'Tithes only, without expreſſing the Certainty of Them. 
[But Sce the 32 H. 8. chap. 7.] It Lies for a Rectory or Chapel, 


and the Tithes thereunto belonging. For from ſuch a Thing One 


might be Ejected, and one may be Reſtored to the Poſſeſſion of it. 
It lies not of a Rent, Common, a Right of Fiſhing in fuch a Ri- 
ver, Oc. 


By the 4 & 5 Ann. chap. 16. The Courts at Weſtminſter may Or- 
der a View of the Place before Trial in Ejedtment, Treſpaſs, &c. 


7. An Action By n Orare Tmpedit is a Poſſeſſory Action to Recover 
an Advowſon ; and lies where One hath an Advowſon, and the Par- 
ſon dieth, and another Preſents His Clerk and Diſturbeth Him who 
hath Right to Preſent. It Suppoſes both a a Poſſeſſion and a Right. 


tion in Himſelf, or His Anceſtors, or in 'Thoſe under whom He 


a. claims, unleſs in Caſe of a Lapſe to a Biſhov, &c. P It lies alſo for 


a Donative, Archdeaconry, Prebend, Maſterſhip of an Hoſpital. See 
the 13 Ed. 1. chap. 5.] One that hath the Grant of the 4 Next 4void- 
ance ſhall have a Ouare Impedit. 

r It One brings a Oyare Impedit againſt the Patron and Incumbent 
within Six Months, and Recovers after the Six Months, He ſhall Re- 
move the Incumbent, if Nam'd in the Writ. | 

f An 5liſe of Darrein uy eee lies where I or my Anceſtors 
have Pretented before. But here too one may Have a —_ Impe- 
dit. For where Darrein Preſentment lies, a Cuare Impeatt allo lies; 
but not ect. 

See Het. 2. chap. 5. or the 13 Fd. 1. 7 Ann. chap. 18. and See of 
an 4dnowſon, Book 2. chap. 2. 

8. An Acliom of © JVaſte (Yaſtum) may be brought by the Heir or 
Him in Remainder or Reverſion againſt Tenant for Life, Years, in 
Dower or Ey Curteſy, or Guardian, who make Waſte or Spoil in the 


Houſes, Woods, Gardens, Orchards or Lands, which he Holds, to 


the Prejudice of the Heir, or of him in the Remainder or Reverſion. 


Let us fee Jho may bring this Action, and Againſt whom It may 
be brought. | 
1. This Action muſt be Brought by Him that hath the * Imme- 
diate Eſtate and Inheritance, in Fee-ſimple or Fee-tail. But ſome- 
times Another may Joyn with Him. 
1:2, That the Reverſion mult * Continue in the ſame State that 
It was at the 'Time of the Waſte done, and not Granted Over. For 
tho' the Reverſioner taketh the Eſtate back again, The Action is 
Gone, becauſe The Eſtate did not Continue. But in ſome ſpecial 
Cate an Action of Waſte ſhall lie, tho? the Leſſor had nothing in the 
Reverſion at the Time of the Waſte done. For if a Biſh op _ . 
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Leaſe for Life , or Years, and dies; and the Leſſee, the See being 
void, doth Waſte ; the Succeſſor ſhall have an Action of Waſte. This 
is allow'd upon a particular Reaſon. A Purchaſer ſhall have an Ac- 
tion of Waſte, tho' the Statute hereafter to be mention'd ſpeaks of 
'Thoſe that are [rhertitors. 

A Tenant for Life cannot have this Action. Y But a Parſon, &c. 
may have an Action of Waſte, and the Writ thall ſay 4d Exhereda- 
tionem Eccleſiæ; for it is the Dowry of the Church. * If a Tenant 
doth Waſte, and he in Reverſion dieth, The Heir ſhall not have an 
Action of Waſte for Waſte done in the Life of his Anceſtor. For He 
cannot ſay, that the Waſte was done to His Diftmheriſon. Neither 
ſhall a Biſhop, Maſter of an Hoſpital, Parſon, Gc. have an Action 
of Waſte done in the Time of their Predeceſſors. 

2 If a Leaſe is made to A. for Life, the Remainder to B. for Life, 


Remainder to C. in Fee, No Action of Waſte lieth againſt the firit 7 


Leſſee during the Eſtate in the mean Remainder. For then his E- 
ſtate would be Deſtroyd. Otherwiſe, if B. had a mean Remainder 
for Years; for that would have been no Impediment, the Recovery 
not Deſtroying the 'Term for Years. 

b If Leſſce for Years Committeth Waſte, and the Years do expire, 
yet the Leſſor ſhall have an Action of Waſte for the Treble Damages, 
tho He cannot Recover the Place Waſted. But if the Leſſor accept- 
eth of a Surrender of a Leaſe after the Waſte done, He ſhall not 
Have his Action of Waſte. (O.) If a Tenant © Repairs before Ac- 
tion brought, He in Reverſion cannot have an Action of Waſte. But 
He cannot plead that he did no Waſte. Therefore He muſt plead 


the Special Matter, 


By the 20 Fd. 1. Stat. 2. An Action of Waſte is maintainable by 
the Heir for Waſte done in the Time of his Anceſtors, as well as for 
Wafte done in his own Time. 


4 Quære, If This is not an Ordinance only; for it is Queſtion'd „ Roll. Abr. 
whether It is a Statute. And if it is a Statute, It is thought to have 


been Repeald., 
2, Now Let us ſee Agaiuſt whom The Action of Waſte is main- 


There are © Five Writs of Waſte; Two at the Common Lato, as 


for Waſte done by 'Tenant in Dower, or by Guardian. Three by Sta- 


tute, as againſt "Tenant for Life, Tenant for Years, and 'Tenant By 


the Curteſy. But it is ſaid too, That 'Tenant by the Curteſy was pu- 
niſhable for Waſte by the Common Law; for that the Law created 
His Eſtate as well as that of the Tenant In Dower, and therefore 
the Law 'gave like Remedy againſt them. The Common Law 
gave no Remedy againſt Tenant for Life or Years ; for They come 
by a Leaſe of the Owner of the Land, 6c. who might have provi- 
ded by Covenant that his Leſſee ſhould not do or ſuffer Waſte. 


Ay the Statute of Glouceſter or the 5 & 6 Ed. 1. chap. 5. Ar Ac- 
tion of Waſte is maintainable Againſt Tenant by the Curteſy, in 
Dower, For Life, or Tears. 


i 


2 5 Rep. 76, 


Jo 
1 Inſt. 54. a. 
2 Inſt. 301. 


b IInſt. 28 5. a. 
2 Inſt. 304. 


c 1Inft. 53. a. 
283. a. 

2 Inſt. 306. 

5 Rep. 119. 
2 Cro. 658, 


825. 


e Reg. 72. 
1 Inft. 54. a. 
2 Inſt. 145, 


299,301,303. 


— 93 road! 4 * oo — IT — . 1 - 8 a _ 
< — 1 5 — oY — 4 > I . "TI » 21 5 2 * * 4 4 7” — — _ _ ws 0 — 2 ns _ BON 
* * ates 3 : . . « % „ "= : — 8. * og 
— KK — . — 2 * — 8 i : - 5 
_ X — — wo = 88 8 £ - - "4 » 3 . ©, — — 
__  - 6. X hs s hf # Xx * 4 a 4 * "> —— _ . — 
_— — " * 3 . A — — — - - = ” = — 0 — <6 wi. ys h_ -< I * : 3 1 dh — — . 1 
— — Wn : * — 2 — — — ” — 2 
— * — - — —— — — Hh - * at — — x; * m—_— — — * oo _— — < 
- * — - hm — =. = = = —— 2 2 5 — — * {EL - wa — — - — 
Dd 7 — — - _ "Y 2 22 . —— — N . —— — — . - — 
3 2 — 2 = > _ | 22 — <- _— LI — 
—— — —_ - — * — — SD — - 


— < 
SW 
— 


* 
— 
r 
— * uw - 


. 


550 An Inſtitute of the Book IV. 


If a Leaſe is made Quam diu ſola fucrit, Gc. It is a Leaſe for 
Life. 

By Conſtruction of the Statute It is maintainable Aainſt Tenant 

Lit. 61. for f Half a Year, Gc. But it lieth not * Againſt 'Tenant at Will, Te- 

Re is nant by Statute-Merchant, Staple or Elegit; for They arc not Te- 


1 Inſt. 54. a. nants for Years. But an Action of Treſpaſs lieth againſt them for 


25 voluntary Waſte, or Covenant, if They are reſtrain'd by Covenant. 
1 Inſt. 145, 


200:203.204. 10 Mall not lie Againſt 'Tenant after Poſſibility of Iſſue Extinct; be- 
6Rep.37,41. cauſe the Inheritance was once in Him. [See this Act well expound- 
CE Abr. ed, 2 Inſt. 299, c.] 


1 Noy- Mar. It lieth againſt F Mortgagee in Fee Conditional and Deviſee. 
32. 


By Weſt. 2. or the 13 Ed. 1. chap. 22. An Action of I afte is main- 


tainable by one Tenant in Common Againſt another Tenant in Com: 


anom of II bo, Turf, Land, Fiſhing, &c. 


* 


5 IInſt 200. b. 


— This Act extends to Joyntenants, but not to Co-parceners ; be- 
2 Inſt. 403. 


cauſe They were Compellable to make Partition by the Common 
Law. 


By the 11 H. 6. chap. 5. An Action Maſte is maintainable by 
the Reverſioner againſt Tenants for Life or Tears that Alien T heir 


Eftates to a Stranger, and afterwards ( ftill Receiving the Profits) 
Commit JVaſtc. | | 


» 5 Rep. . He in the h Remainder, as well as the Reverfioner, may bring 
2 Inſt. 302. this Action, and every Aſſignee of the firſt Leſſee, mediate or imme- 
diate, is within this Act. 

i If Tenant by Curteſy or Dower Grants over their whole Eſtate, 
and the Grantee doth Commit Waſte, yet the Heir ſhall have an 
Action of Waſte againſt Them, and Recover the Lands againſt the 
Grantce. In all other Caſes Regularly the Action ſhall be brought 
Againſt him that did the Waſte, whether the Tenant or his Aflignee. 
If Tenant for Life or Years doth Waſte, and after Aſſigneth over his 
Eſtate, yet ſhall the Action of Waſte be brought againſt Him; and 
quan Him ſhall the 'Treble Damages be recovered, and the Place 
waſted. 


1 Inſt. 34. a. k Tenant by the Curteſy, In Dower, For Life, Years nay an In- 
* 25 * 7 fant or Husband and J}ife, Leſſees for Life or Years, muſt Anſwer 
ze for the Waſte done By Themſelves, or a Stranger; being left to take 
their Remedy againſt the Stranger, if He did Waſte, A Guardian 
ſhall not be anſwerable for Waſte done by a Stranger. But when 
there is no Remedy, as when Waſte is Committed by the King's Enc- 
mies, & c. the Tenants, or Leflees, are not puniſhable; except there 
is a Covenant in the Leaſe 'That they ſhall not Permit or ſuffer 
Waſte, (O.) If Tenant for Years commits Waſte, no Action lies a- 
!1 Inſt. 53.b. gainſt his 1 Executors or Adminiſtrators for Waſte done before their 
2 Inſt. 302. Time. For Actions Grounded on Wrongs dic with the Perſon. 
m 2 Roll. If Tenant in m Dower takes Husband who Commits Waſte and 
abr 827. dies, The Wife ſhall not be puniſhed for this Waſte, * But if the 
LP 353. Husband hath a Leaſe for Years in Right of his Wife, and Commits 
Waſte, and then the Wife dies, an Action of Waſte lies againſt him; 


becauſe the Law gives the Term to him. A Wife that hath the 
2 Eſtate 


i 1 Inſt, 54. a. 
2 Inſt. 301, 
302. 


Laws of England. 


Ch. 4. 
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Eſtate by Survivorſhip ſhall be puniſhed for Waſte done by the Huſ- 
band in his Life-time, if She Agrees to the Eſtate, 

If one o Fopntenant doth Waſte, Both ſhall be attainted of tho 
Waſte. It is the Waſte of Both as to the Place Waſted ; but the 
Treble Damages ſhall be recovered againit him only that did the 
Waſte. 

If one Recovers in an Action of Waſte, (5c. againſt 'Fenant for 
Life or Years, P He ſhall have the Corn growing upon the Land. 

If a Leaſe is made to One 41 J/ithout Impenchment of IWaſte (from 
Empeſchement, a Hindrance, or Sine Petitione Vaſti (i. e.) without 
Reſtraint of Committing any Waſte, or without Demand or Chal- 
lenge of Recompence for doing Waſte) then the Tenant may cut 
down Trees and convert them to his own Uſe, tho' the 7 Property 
was in the Leſſor; or he may let the Houſes be out of Repair, Gc. 
and not be liable to any Action. But If the Words are To hold with- 
out any Impeachment of any Writ of Action of Maſte, "The Leſſor 
may ſeize his Trees if the Leflce cuts them Down; or bring Trover 
for them; becauſe the Diſcharge extends only to the Action of Waſte. 
The Clauſe without Impeachment of Maſte is very Common in 
Leaſes; whereby the 'Tenant hath a Property in the Houſes, Trees 
c. if he Executes his Power during the Privity of Eſtate. But 
on the other Hand, It is as Common. to Provide againſt Waſte by 
Condition, Covenant or Exception, if Waſte is not Allow'd. 

As to the Forfeiture and Judgment in Waſte, (vig.) The Thing 
Waſted, and the Jreble Damages, See the Statute of Glouceſter, or 
the 5 & 6 Ed. 1. explain d 2 Inſt. 303, Gc. and 8 & 9 IV. z. 
chap. 11. For Recovery of Coſts; and Of Waſte, Book 2. chap. 4. 


9. Af Replevin is a Remedy Grounded or Granted upon a Diſtreſs, 
That the Thing Diſtrained may remain with the firſt Poſſeſſor, upon 
Security given by him to 'Try the Right with the Diſtrainer, as hath 
been obſerved. [See Of Replevin, Book 2. chap. 2.) As thus 
One doth Diſtrain Another's Cattle or Goods for Rent, Fine, Service 
or Suit, or for Damage-feaſant, See Action of Treſpaſs, ſupra,] 
The Owner (upon giving Security to the Sheriff, that he will pxrſue 
His Action againſt him that Diſtrain'd, and Return the Cattle or 
Goods again, if the Taking ſhall be Adjudged Lawful) may have a 
Writ of Replevin, or Replegiari facias; whereby the Sheriff is com- 
manded to Return the Cattle or Goods to the Owner or firſt Poſſeſ- 
for, till the Right of the Diſtreſs is Determin' d. For the End of this 
Diſtreſs is, 'That the Party Diſtrain'd may be forced to ſatisfy the 
Debt or Duty to the Party Diſtraining, or elſe to anſwer him at 
Law. Now the Party Diſtrain d is to be Plaintiff in the Replevin, 
and the Party Diſtraining is to be the Defendant or Avowant. For 
His Juſtification of the Diſtreſs is call'd an Avowry. If he took it in 
His own Right, He muſt ſhew it and Avow the Taking. If in the 


o 2 Inſt, 302. 


P Noy's N 
101. 

411 Rep. 82, 
83. 
1 Inſt. 220.4. 
2 Inſt. 146. 
2 Cro. 2i6. 
r 4 Rep. 63. 
5 Rep. 11,76. 
11 Rep. 48, 
50, 81. 


IInſt. 143. b. 


161. a. 


Right of another, he muſt then make Conuſance, (or Acknowledg- - 


ment) of the 'Taking as Bailiff or Servant to him in whoſe Right 
He took it. [See the 21 H. 8. chap. 19. and 1 Iaſt. 268. b. Alſo the 

32 H. 8. chap. 2.] | 
Obſerve That there muſt be Two ſorts of Pledges, (viz.) Plegii 
de Proſequendo and Plegii de Returno Habendo. | See Weſt. 2. or the 
13 Ed. 1. chap. 2 infra.| . 
| 1 
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t F. N. B. 68. 
5 6 

2 Inſt. 189. 
F. N. B. 69. 


IInſt. 14 f. b. 
2 Inſt. 139. 


Y 2 Inſt. 140. 
F.N.B.68,69, 


Finch 316, 
317. 


If the Cattle or Goods are not delivered upon the firſt Roplevin, 
The Party Diſtrain d may have an t Alias and a Pluries Replevin- 

u 'The Sheriff may Act in ſuch Caſes by Vertue of the 7/7: of Re- 
plevin, or Ex Officio By Precept, or Word of Mouth to his Bailiff 
upon Complaint. Replevin by Merit is by Common Law; upon Plain: 
or Complaint, by Statute. For, 

By Marlb. 21. or the 52 H. 3. chap. 21. If Beaſts are taken and 
wrongfully witholden, T he Sheriff upon Complaint may Deliver 
Them, if they were taken ont of Liberties. But if within Liberties, 
and the Bailiffs thereof will not Deliver Them, The Sheriff ſhall 
Cauſe Them to be Delivered. 


This is the moſt uſual Method to Obtain a Replevin, (vs.) By 
Plaint. | 

x The Sheriff may take a Plaint by the ſaid Statute, and make a 
Replevin preſently, and afterwards Enter it in the County-Court. 
For it would be Inconvenicnt that the Owner ſhould tarry for his 
Cattle till the next County-Court. 


By the 1 Ph. & M. chap. 18 The Sheriff at bis firſt Conty-Conrt, 
within Two Months after he Receives His Patent, ſhall Depute and 
Proclaim in that Shire-Town Four Deputies, at leaſt, to make Re- 
plevins, &c. | 


Y If the Diſtrainer, after the Diſtreſs taken; doth Carry it out of 


the County, or to a Place unknown, or keep it in a Caſtle, &c. fo 


that the Sheriff cannot Replevy It, or deliver it to the firſt Poſſeſſor, 
the Party may have a Writ of Mithernam (from ther in Saxon 
Other and Naam a Taking or Diſtrefs) Directed to the Sheriff to 
Take ſo many of the Diſtrainer's Own Cattle or Goods, by way of 
Repriſal, inſtead of the Other that are fo Eloined. And if the Cat- 


tle or Goods are put into a Strong Hold, the Sheriff may take the 


Poſe Comitatns to break into it, that He may make the Replevin. 
[See Meſtm. 1. or 3 Ed. 1. chap. 17. and for the Expoſition of it, 
2 Inſt. 193, I14.| | 


By Weſtm. 2. chap. 2. 07 13 Ed. 1. chap. 2. Lords of Hundreds or 
Conrt-Barons may have Power to hold Plea of Replevin. 

The Sheriff or Bailiffs ſhall take Pledges of the Plaintiff to proſe- 
cute His Suit, and to Return the Cattle, if a Return is Awarded. 


And it Pledges are otherwiſe taken, He ſhall anſwer for the Price of 
the Beaſts, to be Recovered by Writ. And If the Bailiff is not able to 
Reſtore Them, His Superior fhall do it. 


It is a General Rule, That the Plaintiff (i. e. He that is Diſtrain'd) 


2 11nſt.145b. muſt have a General or Special 2 Property of the Goods in him at 


the Time of the taking. But if the Defendant (The Diſtrainer) 
claims the Property, The Sheriff cannot proceed till that Matter is 
Decided before him by Writ. For Property ought to be Tried by 
Writ. And therefore in that Caſe where the Trial is by Plaint, 
The Plaintiff may have a Writ De Proprietate Probandd directed to 
the Sheriff to 'Try the Property. And if it is found for the ag 6:5 

3 | then 


—— —_— 


— — — — — . —u— — — — 


Chap. 4 Laws of England. 


then the Sheriff is to make a Replevin or Deliverance. But if for 
the Defendant, He can proceed no further: Yet the Plaintiff may af- 
terwards replevy by Vit; and if the Sheriff returns the Claim of Pro- 
perty, It ſhall be put in Iſſue, and fhall be "Tried in the Common 
Pleas. | | | 

One cannot Claim Property in a Replevin by his Bailiff, or Ser— 


vant, where Replevin is by Plaint in the County-Court; à but one * 1 Lev. 99. 


may claim Property in a Court of Record by a Bailiff or Servant. 

If any Thing touching Freehold comes in Queſtion, The Sheriff 
likewiſe can proceed no further, Neither ſhall a Replevin be Grant- 
ed, when it appears to the Sheriff that the King is Party or that the 


Taking was his Right. | | 

If a Landlord by his Deed Grants a Rent with Clauſe of Diſtreſs 
and that he ſhall keep the Goods Diſtrain' deb againſt Pledges un- 
til the Rent is paid to him ; yet the Sheriff may Replevy the Good; 
Diſtrain'd ; For it is againſt the Nature of ſuch a Diſtreſs to be irre- 
pleviſable. 5 3 

If after a Replevin brought The Plaintiff (or he that is Diſtrain'd 
doth make Default, being Nonſuit before Declaration, or is Nonſuit 
after the Declaration, or if Judgment is Given againſt him, Then 
the Defendant (or he that Diſtrain'd) niay have a Writ ds Rotor 
Habendo of the Goods, and by this He ſhall have the Diſtreſs deli- 
vered to him again. | 

e If the Plaint is removed into the Common Pleas, G. and the 
Plaintiff in Replevin is Nonſuit before or after Avowry m-de, The 
Defendant may again Diſtrai His Cattle for the fam Couſe he Di- 
ſtrain'd the firſt; yet the Plaintiff, or the Diſtrain'd, may ſue out a 
Writ of Second Deliverance upon the fame Record, which is to Re- 
vive the firſt Suit. 5 


If after this Second Deliverance and Trial thereupon, or that tlie 


Plaintiff be again Nonſuit upon a Declaration, then there muſt be 
awarded a Returuum Irreplegiable to the Defendant, and then he 
may make his Avowry, 7. e. a Plea in Juſtification of his Diſtreſs to 
Ground a Writ to Enquire of Damages; or he may hold the Beaſts, 
Sc. as a Diſtreſs till He is ſatisfied. [See ſt. 2. chap. 2. 

d If the Defendant maketh Default the Plaintift ſhall have Judg- 
ment to Recover all in Damages. 


© This Action of Replevin may be Removed Out of the County- e F. N. B. 


Court by Pore out of the Chancery, if it was ſued by Miit; and 
by Recordare, if the Replevin was upon Plaiut, ieturnable into the 
King's Bench or the Common Pleas, where the Cauſe may be tried. 


By the 21H. S. chap. 19. Lyon a Replepin ſued, an Avowry may 


be made by the Lord, or Conuſance and Fuſtification by his Bailiff 
or Servant, upon the Land holden of the ſame Lord, without naming 
any Perſon certain to be. Tenant thereof. The like Law is alſo upon 
Every Writ ſued of Second Deliverance. [See 1 Iuſt. 268. b. 8 Rep. 
65. 2 Rep. 36. And ſee the 32 H. S. chap. 37. EEE 

In any Replegiare or Second Deliverance for Rents, Cuſtoms, Ser- 
vice or Damaze-teaſant, If the 4oowry Cognizance or Fuſtification 
be found for the Defendant, or the Plaintiff be Nonſuit, or other- 


wije barr'd, The Defendant ſhall Recover ſuch Damages and Coſts; - 


as the Plaintiff ſhould have had, If he had Recovered. 
Bbbb By 


— 
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v rInft. 145 b. 
282. b. 


2 Inſt. 140. 


EF, N. B. 72. 


d F. N. B. 69. 
69, 70. 
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Lit. 196, | 


By the 17 Car. 2. chap. 7. When a Plaintiff ſhall be Nonſuit he- 
Fore Iſſue in any Suit of Replevin, &c. removed or depending in any 
of the Courts of Weſtminſter, The Defendant makings Suggeſtion ih 
the Nature of an Avowry for Rent, The Court upon his Prayer ſhall 
award a Writ to the Sheriff to enquire of the Sum in Arrear, and the 
Value of the Diſtreſs, &c. Upon Return of which Inquiſition the Pe- 
fendant ſhall Recover the Arrears, if the Diſtreſs amounts to that 
Palue, or elſe the Value of the Diſtreſs with Coſts, &c. 

Where the Diſtreſs ſhall not be found to the Value of the Arrears, 
the Party may Diſtrain for the Reſidue. | See the 19 Car. 2. chap. 8. 
For the County-Palatine of Lancaſter, Gc.] | 

By the 4 & 5 Ann. chap. 16. The Plaintyff in a Replevin in any 
Conrt of Record, with Leave of the Court, may plead as many (c- 
vera Matters thereto, as he ſhall Think neceſſary for his Defence. 

Provided, That if any ſuch Matter upon Demmurrer joyn'd ſhall 
be Judg d inſufficient, Coſts ſhall be given at the Diſcretion of the 


Churt. Or if a Verditt ſhall be found upon any iſſue for the Plaintiff 
or Defendant, Coſts ſhall alſo be given ; unleſs the Fudge ſhall certify 


that the Party had a probable Canſe to plead ſuch Matter. 


So that the Learning of Avowrics is in a Great Meaſure Abridged 
by the 21 H. 8. and the Intricacies of Proceſs in Replevin, Retzrno 
Habendo, Mithernam, Gc. much Remedied in Caſe of Diſtreſſes 


for Rents by the 17 Car. 2. if the Practiſers would purſue that 


Statute ; and obſerve the Strictneſs in Pleading cnlarg'd by the 4 & 5 
Ann. 
See Dany. Abr. Tit. Aoowry, p. 644, 645, &c. See Of the Sheriff, 


Book 1. chap. 7. and of Diſtreſſes for Rent, Book 2. chap. 2. Of the 
County-Court, Book 4. chap. 1. 


'Thus have I given a General and Summary Account How Actions 
are Divided. Of which Actions, Caſe, Debt, Fjettment, and Reple- 
i are the moſt uſual. I proceed to ſhew | 


2. Who are Incapable to Bring Actions; and againſt whom may 
Actions be brought. 


Men Attainted of Treaſon or Felony, a Convict Recuſant ['Sce 


197,198,199, 3 Fac. 1. chap. 5. 13 W. 3. chap. 6. 1 Georg. chap. 13. 5 Georg. 


200, 201. 
1 Inſt. 128. 
a. & b. 129, 
Oc. 

7 Rep. 17. 


chap. 27.1 Outlawd or Excommunicated Perſons, Convicts of a Præ- 
munire, an Alien Enemy, a Religious, (as Monk, Frier, Gc.) can- 
not bring an Action, till Pardon, Reverſal, Abſolution, Gc. Execu- 
tors or Adminiſtrators outlaw'd may ſue in the Right of the 'Teſtator 
or Inteſtate, tho not in their own Right. [See of Infants and Of 
Ideots, Book 1. chap. 1.] A Feme-Covert, or Married Woman, muſt 
ſue with her Husband, unleſs ſhe is a Sole Merchant in the City of 


London. [See Of Husband and Wife, Book 1. chap. 6. Of Executors, 
Book 2. chap. 6. ES 


By the 8 & 9 W. 3. chap. 10. Executors and Adminiſtrators have 
Power to Continue Attions, If the Plaintiff dies after an Interlocu- 
tory Fudgment and before a Final Judgment. And if the Defendant 
dies after ſuch Interlocutory Fudgment, and before Final Judgement, 
Others have Power to continne the Action againſt Executors or Admi- 
uiſtrators. And if one or More Plaintiffs die, the Actiou ſhall ſurvive. 


By 
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By the 11 H. 7. chap. 12. Ezery Poor Perſon, (who can make 
Oath that he is not worth 5 J. His Debts paid) having Canſe of 
Action, ſhall have Original Mrits and Subpoena's Gratis. And the 
Fudge or Judges of the Court where the Suit Depends ſhall officn 
Him Counſel and an Attorney; who are to Diſpatch his Buſinc(s 
without Fees. | See the 23 H. S. chap. 15. And Of Maintenance, Book 3. 


; chap. 3. 


nere, If One ought to be admitted to ſuc iz Formd Pauperis in 
an Action of the Caſe for Words. 

Actions may be brought againſt all Perſons, whether attainted of 
Treaſon or Felony, a Convict Recuſant, Outlaw'd and Excommuni- 
cate. G. A Feme-Covert muſt be ſued with her Hushand. [See a- 
gain Of Infants, Ideots, Hnsband and Wife, and Of Execntors, pronut 
fupra, and Of Mrits, infra.] 

{See the 8 & 9 V. z. chap. 10. Where One of the Defendants ac- 
quitted by Verdict ſhall recover Coſts, unleſs, Gc. 

3. To know where Actions muſt be laid, it muſt be conſider'd, 

That Actions are either Local or Tramſitory. 

8 1. Local, as Real and Mixt Actions; Waſte, Ejectment, 'Tref- ® 1 1 . 
paſs Qyare Clauſum fregit, &c. are Mixt Actions; and muſt be laid 2 lat. 229, 
in the ſame County where the Land lieth. [See the 6 Rep. 47. 239, 231. 
Dowdale's Caſe, * where a Jury may, or may not, find Local Things 
in another County. ] 


By the 31 Eliz. chap. 5. In Popular Actious the Offence ſhall be 
laid to be done in the County where it was done. Otherwiſe, if the 
Fg an Traverſes and Diſproves that Point, The Plaintiff ſhall 

arr d. 

This Att doth not Reſtrain Officers which have lawfully uſed to 
Exhibit Informations; nor Actions brought for Champerty, Buying of 
Titles, Extortion, Offences againſt the 1 Eliz. chap. 11. Concerning 
the Right Landing of Merchandiſe, and Cuſtom of Sweet Wines, 
Concealing of Cuſtoms, &c. Corrupt Uſury, Foreſtalling, Regrating 
or Ingroſſing, when the Penalty ſhall amount to 20 l. or Above. In 
theſe Caſes the Offence may be laid in any County. 

All Suits for uſing unlawful Games; or for ufing any Art or M- 
ftery without being brought up in it, ſhall be proſecuted at the A, 
fiſes ” Seſſions of the County, within which the Offence was com- 
mitted. | | 

By the 21 Jac. 1. Chap. 4. Actions Popular, &c. which may be 
Proſecuted before Fuſtices of Aſſiſe, Niſi prius, Gaol Delivery, Oyer 
and Terminer and of the Peace, ſhall be Proſecuted only in the 
Counties where the Offences were committed, except for Recuſancy, 
Maintenance, Champerty, Buying of Titles, Concealing of Cuſtoms, 
2 « Tranſporting of Gold, Silver, Munition, Mool, Wool-fells or 

eather. 

Upon Default of Proving that the Offence was committed in the 
ſame County where the Action is laid, The Defendant ſhall be found 


Tt Guilty. 3 J 
2 E 


— 


* Multa Conceduntur per Obliquum, que non conceduntur de directo. 6 Rep. 47, 
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Book IV. 


The Informer ſhall make Oath that the Offence was committed in 
the ſame County where the Action is laid, and within one Tear before 
the Suit commenced. 


h By this Statute no Action of Debt or Information, or other Suit 
can be brought in any Court in Veſtmiuſter-Hall on any penal Sta- 
tute for any Offence, which is not therein excepted, if the Offender 
may be proſecuted in the proper County where the Offence. was 
committed. It not only reſtrains Common Informers, but the At- 
torney General and all other Perſons. | Oy4re, Of the Party 


Grieved.] But there are ſeveral ſubſequent Statutes which give an 


Action of Debt, c. for the Recovery of a Penalty in any of the 
King's Courts at Veſtminſter, and ſo far They do repeal the 
21 Jac. 1. 

n this Statute Indictments may be removed by Cer- 
tiorari, into the King's Bench, and may be Tried there or in the 
Country by Nift Prins. 

[See 21 Fac. 1. chap. 12. Concerning Actions againſt Officers, &c. 
and the Notes thereupon 4 Luſt. 174, 175, Gc.] 


By the 4 & 5 W. & M. chap. 12. 1 Ann. chap. 18. All Matters 
Concerning Highways, Bridges, &c. ſhall be determined in the Coun- 
ty where they lie; and no Preſentment, Indittment or Order ſhall be 
Removed by Certiorari out of the County. | 


See the 5 Georg. chap. 26, (. 7. Concerning Gunpowder ; and of 
Indidtments and Informations, chap. 5. poſs. 

2. * Tranſitory Actions, or all perſonal Actions where no Poſleſſi- 
on is awarded, (as Actions for Debt; Detinue, Aſſault and Battery 
Falſe Impriſonment, Deceit, Trover and Converſion, Treſpaſs for 
Goods carried away, Account, 6c.) may be brought in a County 
and laid in any Place; and the Defendant cannot 'Traverſe it, or be 
allow'd to ſay that it was done in another Place; except in the 
Caſe of an Officer, as a Conſtable, &c. who has a ſpecial Cauſe of 
Juſtification by Reaſon of His Office. [See the 21 Fac. 1. chap. 12.] 


or for taking Beaſts or Goods Damage-feaſant; or when an Action is 


brought againſt any one for doing any Thing by Vertue of an Act of Par- 
liament ; or where Action is brought by a Leſſor againſt a Leſſee for 
Rent, &c. But if Tranſitory Actions are laid in a different County 
from that in which the Cauſe of Action did ariſe, The Court upon 
Afrdavit doth commonly alter the Venue, i. e. Order it to be laid in 
the proper County, unleſs the Plaintiff will conſent to give no E- 
vidence but what ariſes in the County where the Action is laid, or 
conſents to be nonſuited if he doth not give ſome Evidence ariſing in 
that County. However, in Writs of Debt, Account, Detinue, Gc. 
You ſhall not Declare that the Contract was made in any other 
County than is contained in the Original Writ. See the 6 Rich. 2. 
chap. 2. tho' the Act is not put in Uſe.] But Obferve that when the 
Place is material, as when it is made Parcel of the Iſſue, then the 
Jury cannot find the Point in Iſſue in any other Place. [See 6 Rep. 
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46, 47.] In Actions Tranſitory the i Day and Time is not Traverſa- Its; 


ble, if the Act be done before the Bringing of the Writ: As if a Unt. 283. a. 


2 Inſt. 318. 


3 Inſt. 230. 


— 


Treſpaſs was done on the 4th of May, and the Plaintiff alledgeth it 
to be done on the 5th of May, or the 1ft of May, when no 'Freſpaſs 
was done, yet if the Treſpaſs was done before the Action brought, 
It is ſufficient. So it is in Indi&ments. 


An Attorney has a Privilege to lay his Action in k M7jddleſex, be- = Inſt. 229. 


cauſe of his Attendance at the Courts of J/eſtminfter. [See Of Pri- Ventr. 45. 
vilege in the Catalogue of Writs, poſt. 


Where the Contract and the Performance is | beyond Sea, This ! 5 Rep. ac. 


wants Trial in our Law; except in Caſe for a Bond, [See Of the Hob. 11, 1s: 
Court of Chivalry, (or Court-Martial) and of the Court of Admiral- 
ty, * 4. chap. 1. and of the Courts in Cities, Gc. chap. 2. 
ante. 
4. Actions muſt be brought in Due Time, or They will be barr'd, 
by Statutes of Limitation. Limitation is a certain Time preſcribed 
by Statute, within which an Action muſt be brought. 

m Time of Limitation is Two-fold, (v.) In Writs by ſeveral Sta- » 1 Inf. 
tutes, and to make Title to an Inheritance by Chmmos Law, [See 5 * 
for Title to an Inheritance of Preſcription, Book 2. chap. 3. 


As to Write or Aitions. 


By Welt. 1. or the 3 Ed. 1. chap. 39. The Limitation of a Hit 
Right was from the Time of Rich. 1. (7. e.) from the firſt Day of his 
Reign. For from the Time being indefinite, doth include the whole 
Time of his Reign. 


But this Time is altered, [See 1 Inſt. 1 14. U. 115.4. 2 Iuſt. 94, 
95, 96, 238, 239.] For, ä 


By the 32 H. 8. chap. 2. The Former Limitation of Time in a 
Mrit of Right is reduced to Sixty Tears next before the Teſte of the 
Writ. And fo other Actious are Limited to fifty, forty, or thi ty 
Tears; as by the Act at large appeareth. 
n This Act doth not extend to Services which by Common Poſſi- 
bility may not happen or become due within ſixty Years; as to , 3 
cover the Hall of the Lord, &c. nor to a Rent created by Deed, 1 Inſt. 115. a. 
nor to a Rent reſerved upon any particular Eſtate, nor any Writ of 
Right of Advowſon, Quare Impedit, &c. [See the 1 Mar. 1 Parl. 
2 Sefſ: chap. 5.] but they are left as they were before the Statute ; 
within which Time the Demandant or Plaintiff in a Real Action 
muſt prove Himſelf or ſome of His Anceſtors to be ſeiſed. For the 
Law doth Favour a long Poſſeſſion as an Argument of Right, tho',,, , . . 
28 can be ſhewn, rather than an antient Deed without Poſ- 1 
eſſion. 5 | 
Note, That tho' One hath been out of Poſſeſſion for 60 Years, yet 
if his Entry is not taken away, He may Enter and bring his Action 
of his own Poſſeſſion. For the firſt Clauſe in the Act of the 32 H. 8. 
doth not bar any Right ; but ſays that no Perſon ſhall ſue or main- 
tain any Writ of Right, or make any Preſcription, 'Title or Claim 
for any Lands, (5c. of the Poſſeſſion of his Anceſtor or Predeceſſor, 
but only of the Seiſin of his Anceſtors within 60 Years ; which does 
| | net 
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not take away any Action of his own Poſſeſſion, Gc. \ See for a fur. 
ther Expoſition of the 32 H. 8. chap. 2. the 1 Iſt. 115. a. 4 Rep, 


16,1; 1+] 


By the 31 Eliz. chap. 5. Popular Actions, &c. where the Ring only 
hath the Forfeiture, ſhall be commenced within Two Nears. here 
the King hath only a Part, and the Informer the Reſt, They ſhall 
be commenced within One Tear. | See the 18 Elig. chap. 5.6. 1.] 


But This is to be underſtood where a ſhorter Time is not Limited 
by any other Statute. 

[See the 21 Fac. 1. chap. 2. By which Concealed Lands ſhall not 
be Recovered, unleſs it is proved that the King had Title unto Them 
within faxty Years, (5c. | 

By the 21 Jac. 1. chap. 16. (The Statute of moſt Uſe) All JYrits 
of Formedon in Deſcender, Remainder or Reverter, ſhall be ſued 
within 20 Tears after Title accruing. Otherwiſe ſuch Title ſhall 

for ever be barr d. 
All Perſons having any Right or Title of Entry into any Lands, 
&c. muſt enter within twenty Tears after Title accrued. The Titles 
of any Infant, Feme-Covert, Non Compos Mentis, One Iinpri ſon d, or 
beyond Sea, are ſaved; ſo as They commence their Suit within 'Ten 
Fe 3 wh ſuch Imperfettions removed. | See the 4 & 5 Ann. chap. 16. 
infra. 


Kitch. 130. Note, That Copyhold Lands are within theſe Statutes of Limi- 
tation of Entry within 20 Years. 


Now for the Time of Limitation in Perſonal Actions according to 
the 21 Zac. 1.£10- (62,4 


Alſo all Actions upon the Caſe (other than for Slander) Aftions of 
Account, (other than what concern Merchandize between Merchant 
Vent. 89, aud Merchant; (Ou. Þ If it is an Action upon an Account Stated, 


2 Saund. 123, Or Only on Account Current) AFtions of Treſpaſs Quare Clauſum 
125. Fregit, Debt upon Lending or Contract without Specialty, or Ar- 


i Lev. 287. rearages of Rent, for Detinue, Trover, Replevin, ſhall be commenced 
«vithin Six Tears after the Cauſe of Action, and not after. 


Note, That the Debt muſt be upon Lending or Contratt and 
without Specialty ; or elſe for Arrearages of Rent without Specialty. 
A Debt Corfefſed within Six Years doth not avoid the Statute. It 
muſt be an Expreſs Promiſe to give a New Cauſe of Action. Deli- 


very of the Laſt Goods by Tradeſmen continues the Action for what 
was before due. 


All Actions of Treſpaſs, of Aſſault, Menace, Battery, Mounding 
aud Impriſonment, ſhall be Commenced within Four Tears after ſuch 
Cauſe of Suit, and not after. 

All Actions of the Caſe for Words ſhall be commenced within Two 
Tears after the ford ſpoken, and not after ; where the Plaintiff ſhall 
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Recover uo more Coſts than Damages, if the Fury Aſeſs the Daina. 
ges under 40 8. | 

The Right of Infants, Feme-Coverts, Non compos Mentis, Per- 
fons Tmpriſon'd, or beyond Sea, is ſaved; ſo that they Commence 
their Suits within the Time above Limited after their Im perfect ius 
are Remo d. 
'. Provided, That If in any ſuch Actious Judgment is given for the 
Plaintiff, and the ſame is Reversd by Error; or if a Herdict paſs 
for him, and upon Motion in Arreſt of Fudgment It is given againſt 
Him; or if the Defendant is Outlaw'd in the Suit, and docs after 
Reverſe the Outlawry ; In theſe Caſes the Plaintiff, His Heirs, &c. 
may commence a new Action within a Tear, and not after. 


Note, 4 That it is ſaid to be the Courſe of the Commor: Pleas to 
Declare in any Action, (eſpecially upon an Aſumpſit or the like) up- 
on a Onare Clauſum fregit, as they do upon a Latitat in the King's 
Bench. And therefore If One ſues out an Original or takes out a 
Latitat in a Perſonal Action within the Time eren by Statute, 
and upon his Latitat hath a Non eft Inventus Returned by the She- 
riff, and enters his Writ upon the Roll and Files it, tho' he doth not 
Declare againſt the Party within the Time Limited by the Statute, 
The Action ſhall be ſaid to be brought in Duc 'Time. 

The King is not within theſe General Acts of Limitation, r nor Ec- 
eleſiaſtical Perſons for Their Lands belonging to their Churches; 
For then by Colluſion They might Evade the Statutes made to Pro- 
hibit Their Alienations. | 

An Action of Debt Grounded on the 2 Ed. 6. For not ſetting 
out of Tithes, or any Action Growing by Vertue of a Statute (being 
a Specialty, is not within the 21 Fac. 1. chap. 16. The Like of Ar- 
bitrament under Hand and Seal of the Arbitrator, being a $pecialry, 

See the 10 & 11 V. z. chap. 14. Concerning Limitation of Vit 
of Error under Fines, Recoveries, Judgments, &c. and the 4 & 5 
Ann. chap. 16. Concerning Claims and Entries to Avoid a Fiz, or 
what ſhall be a ſufficient Entry, or Claim within the Statute of Li- 
mitations made the 21 Fac. 1. chap. 16. and Concerning Suits in the 
Admiralty for Seamens Mages to be proſecuted within Six Years 
12 W. z. chap. 3. Where the Plaintiff ſtaid by Privilege of Parliament 
ſhall not be barrd by the Statute of Limitations. 


By the Statute of the 4 6 5 Aun. chap. 16. If any Perſon againſt 
whom Cauſe of Action for Seamens Mages, or for Treſpaſs, Detinne, 
Trover, Replevin, Account, Caſe or Debt Grounded on Contract or 
Lending without Specialty, or for Rent, or Aſſault, Menace, Batte- 
ry, Wounding and Impriſonment, ſhall at any Time of ſuch Cauſe of 
Suit accrued, be beyond Sea, Then the Perſon entitled to ſuch Suit 
may Bring an Action after the Return of ſuch Perſon, ſo as be brings 
the ſame within ſuch Time after the Return as is reſpectively Limit- 
ed by the 21 Jac. 1, chap. 16. | 


The former Statute of the 21 Fac. 1. ſaved the Plaintiff's Right 
where he was beyond Sea, but not where the Defendant was be- 


yond Sea.. 
4 It 
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4 Inſt. 185. 


Of Writs. 

u Terms of 
the Law, v. 
Brief. 

1 Inſt, 73. b. 
289. a. 

2 Inſt. 39, 
40, 41. 


7 Rep. 20, 


' 1 Inſt. 93. b. 
$ Rep. 48, 
49- 


„Finch, 257, Pear. I Some are in the Pracipe Quod reddat, as Debt, Deti- 


2 Inſt. 40. 


— 


An Inſtitute of the Book IV. 


It is to be wiſhed that in Crizz4zal Caſes at the Suit of the King 
there was a Limitation of Time for Proſecution ; eſpecially in Caſe 
of Life and Death. [See the 7. V. z. chap. 3. By which the Indict- 
ment in High Treaſon in ſome Caſes, is to be found within Tyres 
Years after the Offence committed, 1 Georg. chap. 5. Concerning Ri- 
oters.] In Offences under Treaſon and Felony There are many Sta- 
tutes that Limit the Time of Proſecution to one or Two Years, Six 
Months, Gc. A ſhort Limitation of Time is always neceſſary where 
an Offence is Committed by Bare }/ords. | See 4 Arn. chap. 8. where 
Information for Words ſpoken muſt be given upon Oath within Three 
Days, and Proſecution be within Three Months after Information, 
and Conviction muſt be by the Oath of Teo Witneſles. ] 


II. AVrit (Breve, a Brevitate) in General is the Kings Precept 
in Writing under Seal Commanding ſomething to be done, or giving 
Commi}ſj/ion to have it done. | 

Writ: are larger than Actions. Some are Grounded upon Rights 
of Action. Some are in the Nature of Commiſſions, as Writs of Er- 
ror, Oer and Terminer, Writs to Ele& Knights and Burgeſſes of 
the Parliament, For Surety of the Good Behaviour or Peace, &. 

Some Writs are Mandatory and Fixtrojudicial, as Ne Exent Reg- 
no fine Licentid, Writs for calling One to be a Peer, To chooſe a 


Biſhop, To call one to be a Serjeant, Chief Juſtice, &c. Some Writs 


are Tut or Cloſe. Patent (or Open) ready to be ſhew'd that the 
Sheriff, &*c. might take Notice thereof. Cloſe, as Writs Directed 
into Antient Demeſne, (5c. 

Some Writs are Directed to the Sheriffs, or Coroners; and in Spe- 
cial Caſes to the Party, as Writs of Prohibition, Ne Eæcat Reguum; 
or to others, as to Judges Temporal or Eceleſiaſtical, &s. 


But now of Writs Grounded upon Actions. 


After the Action is fixed on for a Wrong done, or a Right De- 
tain'd, ſuch a Writ muſt be taken out as is ſuitable to the Action. 
For the Writ is Different from the Action, tho' they are often Con- 
founded. The Writ is to be Grounded upon the Action, and is the 
Means to bring the Plaintiff to his Right. Such a Writ is the King's 
Precept in Writing under Seal ifluing Out of his Courts, whereby 
any Thing is Commanded to be done touching a Suit or Action Com- 


menced. But yet more particularly. A Writ is a Proceſs iſſuing out 


of the Chancery, or other Courts, Commanding the Sheriff of the 
County, (5c. to Summon or Attach a Perſon to Anſwer the Suit of 
another. The Writ muſt be directed to the Sheriff, tho? It be for a 
Thing done in a Franchiſe. And he muſt ſend it to the Bailiff of the 
Franchiſe ; who ſhall ſerve it as a Servant to the Sheriff, and the She- 
riff ſhall Returm it. [See Of the Sheriff, Doof 1. chap. 7. Of a Baili- 
wick Tit. Franchiſes, Book 2. chap. 2.] 

Of Writs that are Grounded on Civil Actions, Some are Original 
and ſome Judicial. Original, (of Great * Authority for the Proof 
of the Law in particular Caſes) which iſſue out of the Court of 
Chancery in the King's Name, and are ſent to make a Defendant ap- 
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nue, Gc. Some Cuod Peituittat, as for One to Uſe his Common, &. 
Some uod Factat, as in an Action of Account, Covenant. A Præci pe 
is a Command to the Sheriff to Require the Defendant to do ſome- 
thing that the Plaintiff ſueth for, or to ſerve a Proceſs upon Him. A 
$i Fecerit Te Securmu is That which Commandeth the firſt Proceſs 


to be ferved immediately. ? Here the Plaintiff in the Writ is ſuppo- * = Iu 


ted to give Security by Pledges; but this is diſuſed. Writs original 
alſo may be in Appeals that Concern Life. [Sce 1 II. 5. chap. 5. 
Of Additions in Original Writs of Actions Perſonal, Appeals, Cc. 
and 2 Inſt. 665, & c.] Judicial, which Iſſue out of the Court where 
the Original is Return'd, after the Suit is begun, or where the Cauſe 
Depends, and do bcar the Name of the Chief Juſttce of the Court 
whence they Iflue. | 
Writs alſo according to the Nature of the Action are either 2 Real, - Inſt. 5g. b. 
Perſonal or Mixt. Real, which touch the Poſſeſſiorr, and are call'd * Intt. 40. 
Writs of Entry; or the Property, which are Writs of Right, (5c. 
But "Theſe Real Writs, and the ſeveral Proceſſes thereon, as the 
Grand Cape, Petit Cape, Saver Default, Reſceit, View, Aid Prayer, 
Voucher, &c. are out of Uſe. For in moſt Caſes at this Day (as I 
have ſaid before) where the Entry is Lawful, Men chooſe to Reco- 
ver Their Poſſeſſions by Ejeetment. In Common Recoveries only the 
Form of ſuch Real Actions is Preſerved. And ſometimes; tho ſel- 
dom, There is a Writ of Dower or Formedor. But in the Grand Seſ- 
ſon in Tales They proceed by ſuch Writs. The Remedy alſo By 
Writs of Ae, as Novel Deſſeiſin, &c. and the ſeveral Forms and 
Proceedings relating to them are antiquated by the Common Uſe of 
Ejectments inſtead Thereof. So that an Aſſiſe is rarely brought un- 
leſs for the Recovery of the Poſſeſſion of Offices, Other Aſſiſes, as 
for Commons, Ways, Nuſances, (Fc. are turned (as hath been ſaid) 
into Actions of Treſpaſs, and Actions on the Caſe. Perſonal ; which 
are Writs taken out for Debt or Damages, Gc. where the Plaintiff is 
to be reſtor d to ſomething in the Perſonalty. Mixt; which are 
Writs that iſſue out for the Recovery of the Thing Demanded and 
Damages. | ph 
Note, b That the King's Writs are Ex Debito Juſtitiæ, and cannot v: Inſt. 40; 
be denied to the Subject; tho' ſome are Ex Gratia, as Writs of Pro- 269, 623, ; 
tection, De Excommunicato Capiendo, Gc. And it ought to be Re- = 
membred That It is Regularly True that no Man ſhall be puniſhed 
for ſuing of Writs in the King's Courts, be it of Right or Wrong. 
Writs Original and Judicial, moſt neceſſary to be known, are theſe 
that are ſet down in Alphabetical Order. But Fitzherbert's Natura 
Brevium muſt be read again and again, and upon all Occaſions 


Conſulted. 


A. 


» Accedas ad Curiam lies to Remove Plaints in any other Court- F. N. x; rg, 
Baron beſides the County-Court; and is directed to the Sheriff to make 79 
a Record of the ſaid Suit in Preſence of the Suitors of the ſaid Court, I aw, 2. 4:e- 


and to certify it into the King's Court. 3 
4 Account lieth againſt Guardian in Socage, a Bailiff or Receiver, EN. n. 

or nt One as Bailiff and Receiver. [See 4 & 5 Aue, chap. 116. 

16. | 


Ecece Al. 


EE. 


” 
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F. N. B. 38. 9% & Ad Admittendum Clericum is directed to the Biſhop to Admit 
a Clerk after he has Recovered his Preſentation. 
Ad Inquirendum is a Judicial Writ commanding an Inquiry to be 
made by a Jury into any Thing touching a Cauſe depending in Court 
Finch, 484. for the Satisfaction of the Court, and Execution of Juſtice. f There 
need not to be Twelve upon the Jury. 
s F. N. B. 8 Ad Oyod Damm is a Writ of Enquiry of what Damage it will 
221. be to the King or any other Perſons to Grant a Liberty, Fair or Mar- 
ket, Highway, Cc. [See the 8 & 9 V. z. ** 5 16.] or to Grant 
Lands, or Licence to Alienate in Mortmain, 
b F. N. B. h Annuity is a Writ which lieth for the Grantee where One 
152. Granteth to another a Yearly Rent for Life, or for Years, or in Fee, 
Finch, 161. gut of his Lands, or out of his Coffers, to receive from his Perſon 
(and His Heirs if named) Yearly at a certain Day, when it is be- 
hind at the Day of Payment. [See Of Annuity, Book 2. chap. 2. 
F. N. B. 31, Alſiſe of i Darrein Preſentment (i. e. Ultime Preſentationis) lies 
32, 195. where One or His Anceſtors have Preſented a Clerk to the laſt Avoid- 
2 Inſt. 356, ance of a Church, and a Stranger, upon the Death, Reſignation, (5c. 
of the Clerk, Preſents a Clerk to the ſame Church in Diſturbance 
of Him that Hath Right. [See Hare Impedit, Infra, and for the 
Meaning of an Mc, Lit. 646. 
Tk: Aſie of k uri, Utrum lieth for a Parſon againſt a Layman, or 
4h, 49. 5 for a Layman againſt a Parſon, or for One Parſon againſt another; 
2 Inſt. 3 for Lands and Tenements, whether they be Lay-Fee or Free-Alms, 
or Free-Alms of this Church or another. [See Meſt. 2. chap. 24. 
14 Ed. 3. chap. 77 3 
F. N. B. | Aſiſe of Moridanceſter ( Afſiſa Mortis Antecefforis) lieth where 
1, > Baa, One's — Anceſtor dies ſeiſed of Lands, and a Stranger A- 
Finch, 290. bates, Ec. | 
„ F. N. K Aſſiſe of ® Novel Diſſeiſin is a Real Writ for a Freeholder againſt 
177. His Difleifor, whether of Land, Rent, &c. 
8 Rep. 43. Where Writs of Aſſiſe lie at Common Law or By Statute; See 
Habl's Caſe, 8 Rep. 45, Oc. 
« Terms of un Attachment is to take One by his Body to Bring Him to Anſwer, 
the Law, a. G. Alſo it iſſues for Contempt of the Court, or upon Afidavir for 
Attachment. not Obeying a Rule or: Order, Gc. and the Perſon ſo attached ma 
be Examined upon Oath on Interrogatories. And if he is Acquitted, 
He ſhall be Diſcharged upon Motion to the Court. But if He ap- 
pears to be Guilty, He ſhall be Fined for His Contempt. In I:/erior 
Courts 'There may go an Attachment againſt One's Goods to make 
Him appear in a Perſonal Action, There is alſo a Foreign Attach- 
ment which is an Attachment of the Goods of Foreigners within a Li- 
berty; or City, at the Suit of any within the Liberty, to whom a Fo- 
reigner oweth Money, (Fc. 5 
Further, There is a Writ of Attachment of Privilege at the Suit 
of a Clerk or Attorney of the Court, which is in the Nature of a Ca- 
pia to bring a Defendant into Court. It will hold the Defendant - 
to Bail. | | | | 
* F.N.B © Attaint licth againſta Jury of Twelve Men after Judgment, who 
105. have given a Falſe Verdict in any Court of Record, that the Judg- 
* 4 ment might be reverſed. [See Meſt. 1. chap. 37. 34 Ed. 3. chap. 7. 
9 Rich. 2, chap. 3. 32 H. S. chap. 3.) The Plaintiff in the Attaint can 


3 give 


0 


ch. * Laue of England. | 563 


give no more Evidence than was given at firſt. But the Defendant 
in Affirmance of the firſt Verdict may. | 

P Ardita Ouerela is for a Perſon who is like to be in Execution, F. N. 5 
or is actually in Execution, upon a Statute, Recognizance or Judg- 102. 
ment, to ſet aſide the Execution, by ſuggeſting ſome juſt Cauſe ſince Finch 48s, 
the Judgment to Diſcharge Himſelf of the Execution; as Arbitra- 1 Pig. 50 b | 
ment, Releaſe, &*c. This Writ ſhall Iſſue out of Chancery directed 2 Intt. 396. j 
to the Juſtices' of the King's Bench or Common Pleas, willing them ; Rep. 13. 0 
to Grant Summons to the Creditor to Appear before Them to An- * ih 
ſwer the Complaint at a certain Day, 4 It hes not againſt the « 3 lat. 235 | 
King. ; 


| l 
6 19 


r Beneficio Primo Eccleſiaſtico Habendo is a Writ Directed n U 0 

* 8 © * - eg · 387. 5 Wo! 

from the King to beſtow the Benefice that ſhall firſt fall in the 3 
King's Gift, Above or under ſuch a Value, upon a particular i 
Perſon. "4 


* 10 

1 

C. 1 
9 


Capias ad Reſpondendum is the next Writ to the Original in an * 
Action of Debt, Gc. and is a Proceſs to Impriſon the Defendant, 
[See the 19 H. 7. chap. 9. 23. H. 8. chap. 14, Gc.] | 

 Capias ad Satisfaciendum is a Judicial Writ for Execution after c ; 1g, _ 


Judgment to take the Body of a Man, and to Impriſon Him till Sa- 289. a. | KY 
tisfaction is made. It lay not at Common Law. But it is given in - — 8 394,5 Ki 
many Caſes by Statutes. [See the 1 Fac. 1. chap. 13. 21 Fac. 1. 3 Rep. 11, My 
chap. 24. | * bl 

inch, 476. 


Capias Utlagatum is an Exccution for Arreſting a Perſon Out- „Finch, 476. 
law'd when he Refuſes to appear upon the Exigent. [See Exigeut.] 
There is alſo a ſpecial Captas Urlagatum Againſt his Body, Lands 

and Goods. | 

u Capias pro Fine is when a Fine is impoſed for an Offence, and , ;.., 
is payable to the King. [See the 5 & 6 JV. & M. chap. 12. 

Capias in Mithernam | See Mithernam, infra.] 

x Certiorari is a Writ out of Chancery to an Inferior Court of Re- F. N. B. 
cord to Remove and certify the Record of a Cauſe. No Record 242. | 
ſhall be removed into the Common Pleas, or Indictment taken in the "an, 46} 
Country to the King's Bench immediately by a Certiorari; but firſt 
It muſt be certified into Chancery by a Surmiſe, and from thence 
ſent by Mittimus into the Common Pleas or King's Bench as the 
Caſe is. [See the 1 & 2 Ph. & M. chap. 13. 21 Fac. 1. chap. 8. & 
chap. 23. 12 Car 2. chap. 23. 22 Car. 2. chap. 12. 3 & 4 IW. &. Il. 
chap. 10 & 12. 46 5W.& M. aa 23. 5 & 6 V. & M. chap. 11. 

8 W. & A. chap. 6. 8 & 9 V. z. chap. 33. 1 Ann. chap. 18. 5 Ann: 
SJ. 2. chap. 14. 5 Georg. chap. 15.] | 

Y Cautione Admittenda is a Writ that lieth to a Biſhop (when one, F. N. B. 64. 
Taken by Force of the Writ de Excommunicato Capiendo offercth 2 luſt. 189, 
ſufficient Pledges or Caution to Obey and ſubmit to the Eccleſiaſti- 23. 
cal Laws for the Future) to admit the Caution and to Deliver Him. 

It may be Directed to the Ordinary himſelf to Command him to be 
Mor MONTES Cece 2 | delivered, 


„47. 
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1 2 Inſt. 4. 


2 F. N. B. 
175. 

2 Inſt. 3, 45 
645. 


˖ . N. B. 
170. 
e F. N. B. 


114. 
Finch, 446. 


d F. N. B. 
50. 


e F. N. B. 
1 


f F. N. B. 
251. E. 


8 F. N. B. 
145. 


„ F. N. B. 


119. 

i F. N. B. 95. 
* F. N. B. 
171. 
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delivered, which the Ordinary may do by Word. [| See Excommuni- 
cato Capiendo and Deliberando, infra. 

z Clorico Capto per Statutum Mercatorum, &c.] is for the Delivery 
of a Clerk out of Priſon, who is Impriſon d upon a Statute-Merchant, 


&c. [Sce 13 Ed. 1.] 


a Clerici non Fligantur in Officium, &c. For a Clerk not to be 
choſen an Officer for his Lands; as Bailiff, Beadle, or in any ſuch 


like Office. And this Writ reciteth that by the Common Law, 
They ought not to be choſen. 

b Conge d lire (Leave to Elec) is the King's Licence to a Dean 
and Chapter in the Time of Vacation to proceed to an Election of a 
Eiſnop. [See the 25 H. 8. chap. 20.] | 

© Conſpiracy is where Two Perſons at leaſt maliciouſly Conſpire to 
Indict any Perſon Falſly of Felony, 'Treſpaſs, &c. and the Perſon is 
acquitted. Here the Perſon Indicted after Acquittal ſhall Have a 
Writ of Conſpiracy. [See Of Conſpiracy, Bock z. chap. 3.] 

d Conſultation is to Return a Cauſe removed by Prohibition, to 


the Eccleſiaſtical Court, when the Judges find that That Court hath - 


Juriſdiction, or that the Suggeſtion is Falſe or not Proved. It is in 
the Nature of a Procedendo. | See the 24 Ed. 1. 50 Fd. 3. chap. 4. 
and of a Procedendo and Prohibition, infra. 

© Coronatore Eligendo is directed to the Sheriff out of Chancery to 
call together the Frecholders of the County to chooſe a New Coro- 
ner, and to Certify the ſame into Chancery. 'There is alſo a Writ 
De Coronatore Exonerando to Diſcharge him. 

Corpus cum Cauſd iflues out of the Chancery, where a:Man lies 
in Execution upon a Judgment for Debt, to Remove the Body and 
the Record in the King's Bench, &c. there to lie until the Judgment 
is ſatisfied. [See the 2 H. 5. chap. 2. 21 Fac. 1. chap. 23.] 

8 Covenant lies upon a Covenant by Deed.] See Actious of Covenant, 


ſupra.| 
D. 


Darrein Preſentment | See Aſſiſe of, &c.] 
h Debt. [See Action of Debt, ſupra. 


i Deceit. [See Action of the Caſe, ſupra.] 

k Decies T antum lieth againſt a Juror who takes Money of either 

Party to give his Verdict. And it lies againſt all the Jurors, tho 
They ſeverally take Money. It is call d Decies Tantum, becauſe 
the Recovery is for Te Times ſo much as was Taken. [See the 
38 Ed. 3. chap. 1 2. 
Il Dedimus Poteſtatem is a Writ to Commiſſion Private Perſons, 
to do ſome Act in the Place of a Judge, as to take a Perſonal An- 
ſwer to a Bill in Charxcery, To Examine Witneſſes, 6c. to Levy a 
Fine, to take a Recovery, Gc. [See 15 Ed. 2.] 

m Detiuue. [See Action of Detinue, ſupra.) 

Diſtringas is Directed to the Sheriff, 85 commanding Him to 


Diſtrain One for Debt to the King; or For his Appearance at a Day. 
Diſtriugas Furatores is a Writ directed to the Sheriff commandin 


8 
Him to Diſtrain upon the Jury, and to Return IIe (Profits of their 


d upon Non- 
Appearance, 


Lands and Tenements) To appear; which cannot be ſave 


e I 
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Appearance, but on Reaſonable Cauſe proved by Oath. [See 4 & 5 
IV. & M. chap. 24. 

Dower. [See Right of Dower infra.] 

Duces Tecum iſſues out of Chancery, Commanding one to appear 
at a Day in that Court, and to bring with him ſome Writing, Gc. 
that is wanted, to be there inſpected. 

There is alſo a Dauces Tecum Licet Languidus, Directed to the 
Sheriff upon a Return That he cannot bring his Priſoner without 


Danger of Death. 


E. 


n Z jectione Firmæ [ See Action By Ejectineut, ſupra.] " F. N. . ao. 

9 Elegit is a Writ Judicial, given by Statute, directed to the She- > * 
riff where one hath gotten Judgment for Debt and Damages, or up- 1 1nft. 289. b. 
on a Recognizance, in any Court, Commanding him to Deliver to 299 4. 
the Perſon Recovering all the Goods (Bcaſts of the Plow Excepted) 5 9 
of the Debtor, and half the Lands, &c. if the Goods are not ſuffi- 3 Rep. 11, 12, 
cicnt, upon which the Creditor ſhall hold the Moiety of the Land 655: 
belonging to him, until his whole Debt or Damages are ſatisfied. 

This muſt be done by an Enqueſt or Jury of twelve Men ſummon'd 
by the Sheriff, upon ſuch Land as the Defendant Had at the Time of 
the Judgment. But this Writ ought to be ſued within a Year and a 
Day after the Judgment. [See Meſt. 2. chap. 18. 32 H. 8. chap. 5. 
And for the Expolition of theſe Statutes, 1 Ixſt. 289. b. 290. 4. 

2 Inſt. 394, 395, 396. | 

P Error is to Redreſs a Falſe Judgment given in any Court of » F. N. B. 
Record, where the Court hath Power to hold Plea of any Sum in 2% 22» 24: 
Debt or Treſpaſs above 409. | 

q FEffendi Onietum de Telonio is to Officers not to Grieve thoſe “ E. N. B. 
that ought to be Quit of the Payment of Toll in Fairs and Markets 
according to their Privilege, either by Charter or Preſcription. 

r Excommunicato Capiendo is Directed to the Sheriff upon Certifi- « F. N. B. 62. 
cate of the Biſhop, c. under His Seal into the Chancery to Appre- 63: 
hend a Perſon Denounced Excommunicated forty Days for Contu- 
macy or Contempt to the Eccleſiaſtical Laws; and to Commit him 
to Priſon without Bail, until he Submits. The Certificate is Good, 
tho' it comes from the Biſhop before Conſecration. For the Confir- 
mation gives him Juriſdiction. [See the 5 Eli. chap. 23. And Of 
Exconmunication, ſupra, chap. 1.] 

ſ Excommunicato Deliberando is directed to the Biſhop To Deli- F. N. B. 63, 
ver an Excommunicate Perſon upon his Submiſſion to the Church, 2 Inſt. 623. 
upon Certificate of the Bithop into the Chancery. 'That the Church 
is Satisfied, and that He hath Abſolved Him. | 

If the Biſhop will not accept of his Caution, or Pledges to ſub- 
mit upon the King's Writ De Cautione Admittendd, or will not com- 

mand the Sheriff to Deliver him, or if the Excommunication is for a 
Matter that is not of Eccleſiaſtical Cognizance, This Writ thall be 
Directed to the Sheriff to Deliver him. And if an Excommuni- 
cate Party offers to perform a Sentence, and the Biſhop refuſes to Ac- 
cept it, and to Abſolve Him, The Party ſhall Have a Writ to the 


Biſhop requiring Him to Abſolve him. [See Cautione Admittendas 
ſupra. ] B 
Ex- 
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t Excommunicato Recipiendo is to Remand a Perſon Excommunis 


F. N. B. 64, cated to Priſon, who hath been illegally Delivered from thence be- 


* F. N. B. 131. 


fore he has ſubmitted to the Church. 

« Fixecutione Fudicii is Directed to a Judge of an Inferior Court 
of Record, or not of Record, to do Execution upon the Judgment, 
or to Return ſome Reaſonable Cauſe wherefore he delays the Exe- 
cution. [See of Execution infra. 

Fxigent lieth where the Defendant in an Action Perſonal cannot be 
found. It is directed to the Sherift to Proclaim and call the Defen- 
dant Five County-Days, one after another, Exactiug and Requi- 
ring Him to Appear upon Pain of Outlawry, or to be out of the 
Protection of the King and his Laws. The Judgment of Outlawry 
is to bo Pronounc'd by the Coroner, on the Fifth County-day. [See 
31 Elia. chap. 3.] : | 

* Hxtent is Directed to the Sheriff to Seiſe and Value Lands and 


4 Rep. 67. Goods, to the utmoſt Extent; If One that is bound to the King by 


y F. N. B. 
86. K. 


1 E. N. B. 17. 


18. 


* F. N. B. 
146. B. 
1 Inſt, 290. b. 


2 F. N. B. 


248. 


F. N. B. 


Specialty, or to others by Statute, Recognizance, &c. hath forfeited 
it, ſo that by the Yearly Rent the Creditor may be paid His Debt. 
Upon this the Creditor may ſue a Writ to the Sheriff out of the 
Chancery to Deliver him the Lands and Goods to the Value of the 
Debt; which is call'd a Liberate. [For Extents By Elegit, Statute- 


Merchant or Staple, &c. See Veſtin. 2. chap. 18. Stat. de Acton-Bur- 
nel de Mercatoribus, 23 H. 8. chap. 6. 32 H. 8. chap. 5.] 


F. 


y Falſe Impriſonment is brought for Impriſonining One without 


Cauſe, or for unlawfully Detaining Him without Legal Proceſs. 

I yy Judgment is to Correct 7 given in a Court act of 
Record. 

* Fieri Facias is directed to the Sheriff, where one hath Recover- 
ed in an Action of Debt or Damage in the King's Court to Com- 
mand him to Levy the Debt or Damages of the Goods and Chat- 
tels of the Perſon againſt whom the Recovery was Had. It may be 
brought at any Time within a Year and a Day after Judgment. | See 
Weſtm. 2. chap. 18. Scire Facias and Execution, infra.) 

2 Forcible Entry lies where One is ſeiſed of a Freehold, and is 
thereof Diſſeiſed, or put out of his Lands or Tenements, with Force; 
or if he is Diſſeiſed Peaceably, and afterwards the Diſſeiſor doth keep 
and detain the ſame with Force. [See the 8 H. 6. chap. 9.] 

b Formedon (De Forma Donationis, becauſe the Writ doth com- 


211, Ce. 217, prehend the Form of the Gift) is of Three Sorts. (viz.) Formedom in 


219, &#c. 
1 Inſt. 326. b. 


393- b. 


the Deſcender, Remainder and Reverter. Formedon in Deſcender is 
for the Iſſue in Tail, which claims by Diſcent per Forman Dori. It 
is the Higheſt Writ that a Tenant in Tail can Have. [See Jef. 2. 
chap. 1.] A Formedon in Remainder is for Him in Remainder, His 
Heirs and Aſſigns, after the Determination of the Eſtate-tail. Forme- 
dom in Reverter licth for Him in the Reverſion, or his Heirs or AC 


ſigus, after the Eſtate in Tail is ſpent. 
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© Habeas Corpus lies where One is indicted of a "Treſpaſs before © F. N. ;. 

uſtices of the Peace, or in a Court of any Franchiſe, and is Impri- 39977. 
fon'd for the ſame, and hath Offer d ſufficient Bail, and it is Refuſed 35. 2 ; 
where Bailable; or where a Debtor is arrcſted in an inferior Court Terms of the 
and in Priſon, This Writ may Remove his Body and the Cauſe from Ee” 
the Infcrior Court to be tried at Common Law in a Superior Court. 
Thus It is when one is impriſoned according to Law. [See the 43 
Eliz. chap. 5. 21 Fac. 1. chap. 23. 31 Car. 2. chap. 2. 

4 Habeas Corpora is to bring in a Jury, or ſo many of Them as * Terms of 
Refuſe to come upon the Fenire facias, for the Trial of a Cauſe at the Law. bid. 


Iſſue. 


e Habere Facias Seiſinam is directed to the Sheriff to Give Sciſin in e, 2 
erms of the 


Land of Freehold Recovered in the King's Courts. Law, v. Hab. 
Habere Facias Poſſeſſionem is directed to the Sheriff to Give Paſſeſ. Fac. Sci; 


ſion of a Term for Years Recovered in the King's Courts, as in E- Finch 470. 
jectment. 

f Homine Replegiando is to Bail One out of Priſon, except in F. N. B. 
Caſes of Treaſon, Murder, Outlawry, Exommunication, &. [See 66, 66. 
Wet. 1. _ 15. 2 Inf. 185, 186, 187, Gc. 3 Car. 1. and of Bail, 


chap. 5. poſt.) 
I, 


e Idiota Inquirendo vel Examinando is directed to the Sheriff Re- ; x. N. B. 
quiring Him to call before Him the Party repreſented to be an Ideot, 232, 233. 
and to Examine him, and alſo to enquire by a Jury whether he is 
of ſufficient Underſtanding to Manage His own Lands, and to Certify 
the ſame into Chancery. But he may be Examin'd before the Lord 
Chancellor, &c. And If it doth not appear That he is an Ideot, The 
Inquiſition of the Sheriff may be ſet aſide. 

n 7adicavit lieth for the Patron of the Defendant, where One « F. N. B. 
Parſon ſueth another Parſon in the Spiritual Court for 'Tithes, which 44, 45: 
Amount to a Fourth Part of the Advowſon of the Tithes. It is a Finch 451, 
Writ of Prohibition directed to the Eccleſiaſtical Judge not to pro- 1 If. 105 6 
ceed. For in this Caſe the Cauſe belongs to the Temporal Courts, = In 364, 
becauſe the Patron of the Clerk Defendant ſhall loſe the Benefit of 3% 

His Advowſon, loſing the Profits of the Church, if the Clerk of the 
Plaintiff ſhall Recover. | 

The Iadicavit then is always between Four Perſons, (2iz.) Two 
Patrons and two Clerks. One claimeth to hold of the Advowſon 
of One Patron, the Other of the Other Patron. This Writ is ſet at a 
Fourth Part by Articuli Cleri or the 9 Ed. 2. chap. 2. whereas before 

Tt might have iſſued for any Value before the Statute, And fo it is 
now in the Caſe of the King. | | 

i Jujunctiom Generally iſſues out of Chancery or the Exchequer to Wel; 
Stay Proceedings in the Temporal Courts, and ſometimes in the Spi- Symb. z. pr. 
ritual Courts, upon Suggeſtion that if the Rigour of the Law takes re sged. 
Place, It is againſt Equity and Conſcience. Sometimes it is granted cery.Seft. 1 5 
in Chancery or the Exchequer to Quiet a Poſſeſſion. 

| Juris 


2 Lev. 14, 


———— — — 
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Juris Utrnm | See of Aliſe of Furis utrum ſupra.] 
F. N. p. k Tuſticies is directed to the Sheriff to do 17 8 in a Cauſe above 
117. C. 15. E. 40 5. in the County-Court, Of which He hath not Cognizance by his 
_ Ordinary Power; The C bove having ſuch Confi 
2 Inſt. 312. 9 nary Power; c Court above having ſuc Confidence in the 
Termsof the Sheriff, that no Return is required of this Writ. It is in the Nature 


8 Ju- of a Commiſſion to the Sheriff. 


L. 
| Terms of I Latitat is to call One Originally into the Xing Bench to An- 
3 fſwer in a Perſonal Action. It hath its Name from a Suppoſition that 

One cannot be found in the County of Middleſex, but that He hides 
Himſelf in ſome other County, as appears by Retuim of the She— 
riff of the County. Therefore this Writ is directed to the Sheriff of 
That County to apprehend Him there. 


m F. N. B. m Vegari Fncias is directed to the Sheriff for Levying or Colect- 
ohh 4x; of a Sum of Money upon the Rents, Corn and other preſent Pro- 
fit of the Land, and the Goods and Chattels of him that hath For- 
feited a Recognizance. This Writ is given by the Common Law 
before the Statute of J/eft. 2. chap. 18. gave the Elegit. The Fieri 
Facias is to Levy Execution of the Goods and Chattels only. [See 
Of Execution, infra.) 8 | 
„Terms of n Liberate iſlucs out of Chancery directed to the Gaoler for the 
the Law, v. T)elivery of a Priſoner that Hath put in Bail for His Appearance, It 
Liberate. al ſo lies to the Sheriff for the Delivery of Lands and Goods taken up- 
o 4 Inſt. 116. on a Forfeiture of a Recognizance. [See Extent.] And it lies 
likewiſe for the Payment of an Yearly Penſion or Sum of Money 
Granted under the Great Seal, being directed to the Lord Treaſurer, 
Chamberlains, Barons of the Exchequer or Clerk of the Hamper, &c. 
F. N B. 229. Þ Libertatibus Allocandis is a Writ that lies to the Juſtices, com- 


2 Inſt. 281. manding Them to allow a Liberty, upon Claim and Plea of the 
Grant of it. | 


M. 


a2 Inſt. go. 4 Mandamns is ſent by the King To the Head of a College ¶ See 
1 Lev. 23- 1 Georg. chap. 13.) or other Corporation, Requiring them to Admit 

or Reſtore ſome Perſon into their Society, into an Office, Gc. Alſo 
To a Biſhop or Archdeacon To Swear a Church-warden, an Execu- 
tor or Adminiſtrator ; To a Rector, Vicar or Church-warden, to Re- 
ſtore a Sexton, &. [See 9 Aun. chap. 20. To Render the Proceed- 
ings upon Writs of Mandamus more effectual.] It iſſues out of the 
King's Bench only. 


FN. B. 23. Melins Inquirendum is a Writ that lieth for a Second Inquiry 


Terms of the where a Partial Dealing is Suſpected. | 
Law. v. Me- 


18, 19. 


| | ſ Mittimus is for Removing and Transferring of Records from 
lius Inquirend. 


$ Rep. 68, One Court to another; and ſometimes by Certiorari into Chancery, 


169. and from thence by a Mittimus into onother Court. But the 
2 9 Lord Chancellor may Deliver ſuch Record with His own Hands, if 
92. ; 

r Finch 445. He pleaſes. 

F. N. B. 22. G. 


"TOES A Mittimus is alſo uſed for a u Precept to a Gaoler, to Receive 
Mt 592% and keep ſafe an Offender ſent to Priſon, 


3 | * Mon- 
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Ch. 4. Laws of England. 
* 1onftravernnt lies for Tenants in Antient Demeſne who Hold . N. h. 14. 

by Free Charter; not by Copy, cc. when they are Diſtrained to do !. 2. 

unto their Lords other Services and Cuſtoms than They, or Their 

Anceſtors, uſed to do. It is directed to the Sheriff to charge the Lord 

that he do not Diſtrain Them for ſuch Unuſual Services, &c. It lies 

alſo when the "Tenants are Diſtrain'd for the Payment of Toll, Ge. 

contrary to cheir Liberty. [See 49 Ed. 3. chap. 22.] 


N. 
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Y Ne Admittas is to be directed to the Biſhop, for the Plaintiff of 
Defendant, where a Spare Impedit or Afſiſe of Darrein Preſent ment 
is Depending when either Party Fears that the Biſhop will admit the 
Other's Clerk. It ought to be brought within Six Calendar Months 
after the Avoidance, otherwiſe the Biſhop may preſent by Lapſe. 

z Ne Excat Regnum (or Regno) is to Inhibit one from going in- 
to Forcign Parts without the Kings Licence. It may be directed to 
the Sheriff to make the Party find Surety that he will-not Depart, or 
elſe To Commit him to Priſon; or it may be directed to the Party 
Himſelf; and if he goes he may be Fined. [Sce 3 Inſt. 178, 179. 
180, where Obſerve That it is ſaid That Kingdoms under ſeveral 
Kings are Sanctuaries for Fugitive Subjects, &c. 

Niſi Prius. [See Of the Court of Aſſiſes, chap. 1. ante.) 

2 Nom Omittas Propter Aliquam Libertatem is directed to the She- 
riff (where the Bailift of a Liberty Refuſes or Neglects to ſerve a 
Writ) to Enter into the Franchiſe and Execute the King's Proceſs 
Himſelf, or by His Officer. Before this Writ is Granted the Sheritf 
muſt Return That he hath ſent to the Bailiff, and that He Hath 
not ſerved the Writ. But for Diſpatch, 'The Uſual Practice is to 
ſend a Noꝝ Omittas with a Capias or Latitat. [See Of a Bailiwick 
Tit. Franchiſes, Book 2. chap. 2. ] 7 

b Non Ponendis in Afiſts & Furatis is Granted for the Freeing ,x N. Hg. 
ſome Perſons from being Put upon Juries. It is founded upon eff. 2. 2 Inſt. 127 
chap. 38. Artic. ſuper Ghartas, chap. 9. But ſee the 4 0 5 I. & M. 447, 448. 
chap. 24. where Oath is to be made, That the Suggeſtion is True; 
and Marlbr. chap. 14. or the 52 H. 3. chap. 14. as alſo 2 Inft. 130. 

When One that hath a Charter of Exemption may ſue the Sheriff 
for Returning him. | | 


Novel Diſſeiſin. [See Afiſe of Novel Diſſeiſin, ſupra.) 
O. 


F. N. B. 37. 
Finch 458. 
Rep. 1,62. 


F. N. B. 95. 


yer and Terminer. See Of the Court of Aſizes, cha P. 1. ante: 
. 


e Partitione Facienda is to give Every One a Part, where 'T'wo F. N. B. 61, 
or More Perſons hold Lands and Tenements as Joyntenants, 'Tenants 
in Common, Co-parceners, and one or more of them refuſe to joyn 
1 Partition. [See 31 H. 8. chap. 1. 32 H. 8. chap. 32 8 & 9 V. z. 
chap. 31. 1 

1 Pone is a Writ whereby a Cauſe depending in the County- 4 F. N. B. 6. 
Court, or other Inferior Court, is removed into the Common Pleas, Finch 444- 

Dddd and 2 Lat. 339. 


1 Inſt, 165. b. 
166. a. & b. 
167. a. 169. a. 
170. A. 171. 
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e F, N.B. 
21. N. 

2 Inſt, 427, 
428. 


ſ 2 Inſt. 551. 
Firch 321. 
Hob. 177. 


5 5 Rep. 63. 
2 Inſt. 269. 
F. N. B. 153, 
Oe. 


b F. N. B. 
39,495 EP 
50, 51, EFc. 
4 Rep. 127. 
5 Rep. 73. 
2 Inſt. 229, 
601, Ec. 
Finch 450, 


451. 
F. N. B, 32. 


i 2 Inſt. 602, 
607, 611, 
615, 619, 


tain a Negative, [See the 2 & 3 Ed. 6. chap. 13. and 2 Iuſt. 662.] 


and ſometimes into the King's Bench. As when a Replevin is de- 
pending by Writ out of Chancery, Ihe Plaintiff or Defendant may 
Remove the Plea by Pore. The Plaintiff without Cauſe, and the 
Defendant with Cauſe. | 

A Writ willing the Sheriff (on the Plaintiff's putting in Sureties to 
proſecute, being a Thing merely ſuppoſed) to Summon the Defen- 
dant to Appear and to Anſwer the Plaintiff 's Suit, is alſo call'd a 
Pone, from the Words in the Writ, (viz.) Si A. fecerit Te Securum, 
Gc. Pone B. Gc. 

e Ponendum Sigillum Ad Exceptionem is to Require Juſtices to 
put their Seals to Exceptions made in Writing by the Plaintiff or De- 
fendant againſt the Evidence, Challenge to a Juror, Verdict or other 
Proccedings before the ſaid Juſtices, [See J/eft. 2. or 13 Ed. 1. 
chap. 31.] | | | 

Preinumire, [See Book z. _ 3.] 

f Privilege lies for an Officer of the Courts at J/eſtmiznfter, that is 
ſued in any other Court than where he attends, to Remove the 
Cauſe to His own Court. An Attorney, (5c. being Executor, or Ad- 
miniſtrator, ſhall not ſue or be ſued as a Priviledg'd Perſon. [See 
18 Ed. 3. Stat. 5. and Of Privilege, Book 2. chap. 5. F. 12.] 

s Procedendo is to fend down a Cauſe (call'd from an Inferior 
Court to a Superior Court as the Chancery, King's Bench, &c. by 
Writ of Privilege, Certiorari, Habeas Corpus, &c.) to proceed upon 
it; It not appœaring to the Higher Court that the Suggeſtion is ſuf- 
ficiently proved. [Sce 21 Fac. 1. chap. 23.] This is a Procedendo 
in Loquela. 

But there is a Procedendo ad udicium, where the Judges of any 
Court delay the Party, Plaintiff or Defendant, and will not give Judg- 
ment for him, when they ought to do it. 

n Prohibition iſſues out of the Chancery, King's Bench or Common 


Pleas to Forbid a Judge, c. in the Spiritual Court, Admiralty, 


Court of Chivalry, 7c. to Proceed in a Cauſe that belongs to the 
Common Law-Courts, or that belongs not to their Juriſdiction, tho 
the Courts at Law can give no Remedy; Or it may Forbid a Judge 
of any 'Temporal Court to Procced in a Cauſe depending before Him, 


upon Suggeſtion that the Cognizance of the Cauſe does not belong to 


Him. The King's Courts, that may award Prohibitions, being in- 
formed by Plaintift or Defendant, or by any Stranger, That any 
Court Temporal or Eccleſiaſtical do Hold Plea where They have no 
Juriſdiction, may law fully Prohibit that Court, i as well after Judg- 
ment and Execution as before. And if the Judge of the Inferior 
Court, or the Party, proceeds notwithſtanding a Prohibition, An At- 


tachment may be had againſt Them, or an Action of the Caſe will 


lie againſt Them. But upon a Prohibition in the Spiritual Court the 
Party may appear, and take a Declaration upon the Suggeſtion, and 
go to Trial. And if thereupon It be found Againſt the Plaintiff in the 
Prohibition, A Writ of Conſultation will be awarded with Coſts. [See 
8 &- 9 I. 3 chap. 10.) HE 

In a Suggeſtion for a Prohibition to the Eccleſiaſtical Court in a 


Cauſe of T:thes and other Spiritual Profits, the Suggeſtion muſt be 


proved to the Court by Two ſufficient Witneſſes within Six Months af- 
ter ſuch Prohibition Granted ; provided the Suggeſtion does not con- 


An 


07 


Chap. 4. Laws of En gland. 


An Inhibition is commonly iſſued forth out of a Higher Court-Chri- 
(tian to an Inferior Court Chriſtian, To ſtop Proceedings; and is in 
the Nature of a Prohibition. | Se Srar. De Circnmipetle Agatis, 
13 Ed. 1. Artic. Cler. chap. 1. 9 Ad. 2.45 Ed. 3. chap. 3. 2 Infl.601. 
to 618. 50 Ed z.] 

k Proprietate Probanda is to enquire before the Sheriff of the Pro- . N B. +». 
perty of Goods diſtrained, when the Defendant clauneth Property up- 7 175. 
on a Replevin ſued. | 9 

| Protection cum Clanſula Folumu is an Immunity given by the F. N.B.zs, 
King to a Perſon in his Service to be free againſt Suits of Law for one 8 
Year; and ſo from Year to Year. Thus the King may grant a Pro- a. & b. 
tection to his Debtor, that he be not ſued till the King is paid bis 131- u. & b. 
Debt. [See the 25 Ed. 3. chap. 19.] There are many Sorts of Pro- 
tections ; but they are rarely uſed ; being often ouſted by Act of Par- 
liament in perſonal Actions. ¶ But ſee the 12 & 13 J/ 3. chap. 3. Of 
Privilege of Parliament, Cc.) 

m Proviſo is where the Plaintiff forbears to bring his Cauſe to » Term; af 
Trial, and the Defendant takes a Fenire facias directed to the Jury the Lav, . 
with this Clauſe, (viz. Proviſo Onod, &c. Provided That if the F. 
Plaintiff taketh out any Writ to that Purpoſe, The Sheriff ſhould 
Sommon but one Jury upon them both. This is call'd going to Trial 
by Prociſo. | 


Q. 


n Oyare Impedit lies when One is diſturbed by another in His F. N. B. 32. 


Right of Advowſon to preſent a Clerk to a Church when it is void. 33; 
It differeth from a Darreiz Preſentment, becauſe that lies where «. & b. 


One and his Anceſtors formerly prefented ; [See Aﬀiſe of Darrciy * lust. 535, 


Preſentment, ſupra.] whereas a Ouare Impedit lies alſo for a Pur- 
chaſer, [ S2c J/eft. 2.chap. 5. and for the Expoſition of this Act, 2 Hut. 
356. &c. Alſo 7 Ann. chap. 18. And ſee of an Jdoowſon,' Book 2. 
chap. 2. And of an Action of Quare Impedit, ſupra.) 

© Onare Incumbravit lieth after a Recovery in a Onare Impedit » F. N. 48 


or Aſliſe of Darrein Preſentment, againſt a Bithop, who within Six Terms ate 


Law, v. Ogre 
Incumtyayit. 


Months after the Death of the Incumbent admitteth a Clerk to the 
Benefice, notwithſtanding the Writ of Ne admittas ſerved on Him. 


This Writ may be brought after the Six Months, If the Biſhop doth 


Incumber the Church before a Ne admittas, then the Party ſhall 

have a Care Tmpedit ; for the Ordinary can have no Notice till the 

Ne admittas. A Quare Incumbravit lieth always hanging the Plea. 

p Onare non admiſit is where One hath Recovercd in a Plea of . F-N.B. 4-, 
Advowſon, and the Biſhop will not admit his Clerk upon Pretence 

of Lapſe, &5c. 

1 Qu, Minus lies for the King's Farmer or Debtor in the Court of „ Term . c 
Exchequer, becauſe by the Detaining of His Debt Hz is the leſs able the Law, 2. 
to pay the King. This Writ goes into J/ales, as well as the Subpena Qlo Mins 
out of the Office of Pleas. | 

r 920 Warranto lieth againſt any Perſon or Corporation that U- 2 rg. 29, 
ſurps any Franchiſe or Liberty againſt the King. [See the 18 Ed. 1. G. 

9 Ann. chap. 20.| | $6: 
Note, That in a Oo Marranto only Final Judgment is given a- Finch 322. 
gainſt the King, or for the King. But there is a Salvo Jure for the u 232, 

Oh us Dd dd 2 King 493, 497» 


F. N. B. 229, 


* * — — —ͤ— . 


An Inſtitute of the Book IV. 
| King to fave any other Title than that adjudged in a 00 Hurranto. 


[Sce 2 Iaſt. 495, 496, 497, Oc. for the Expolition of Hatutum D. 
Ono Marrauto, or 18 Ed. 1. 


R. 


t Recaption is to Recover Damages for Him whoſe Goods being 
diſtraind for Rent, Services, &c. (but not for Damage-feaſant upon 
a New Treſpaſs) are diſtrained again for the ſame Thing, hanging 
the Plea in the County-Court, or before the Juſtices. [See 47 Ed. z. 

chap. 7. 9 U. 6. chap. 4. 
u Recordore Facias Loquelam (call'd a Refalo by contracting it in- 
to the initial Words) is to command the Sheriff to make a Record of 
the Proceedings in the County-Court, &c. by Writ or without Writ, 
and to ſend it up to the King Bench or Common Pleas. It is in 
the Nature of a Certiorari. The Plaintiff may remove the Plaint 
in the County without Cauſe, but the Defendant cannot remove it 
without Caute ſthewn in the Writ, as upon a Plea of Freehold, (5c. 
But if the Plaint is in another Court, ncither the Plaintiff or Defen- 
dant can remove it without Cauſe. [See Accedas ad Curiam, Cer- 
tiorari, and Pone, ſupra.) | 

R-cordo & Procefſu mittendis for a Record and the whole Proceed- 
ings in a Cauſe out of an Inferior Court into an Higher Court at 
eſtiuiuſter, &c. 

Re-extent is a Second Extent upon Lands or Tenements, upon 
Coniplamt that the former Extent was partially made, c. [See Ex- 
tent, ſupra.] | 

I T. N. n. 68. * Repleoin [ See Aion by Replevin, ſupra.) 

1 4 1 Inft.145. b. There is alſo a Writ call'd Secunda Deliberatione, which is a Se- 
4 cond Writ of Replevin, granted where Cattle or Goods are diſtrained 
and afterwards Replevied; yet by Reaſon of ſome Default in the 
Party that took out the Replevin, the Cattle are adjudged to Him 
that diſtraincd them ; ſo that this Writ lieth for the Replevying the 


ſame again, upon Giving Security to re-deliver them, if the Diſtreſs 
is Juſtified. 


* 


F. N. B.ior, ? Reſcons licth where one doth diſtrain for Rent, Services, Da- 


1 8 mage-feafant, and as He is driving the Cattle towards the Pound, 
We meh 459 another reſcues them, or taketh them from Him before they are 
16 impounded, [See Of Replecin and Reſcous, Book 2. chap. 2.] 
| 4 i 2 Neſtitutioue Temporalium is directed to the Sheriff to reſtore the 
HL I Koll. r. 


1 3 Temporalties, or the Barony, to a Biſhop Elected and Confirm d. 
1 J. N. B. 4. * Retwrno Habendo is where Cattle are Diſtrain d and Replevied, 
1 and the Perion that took the Diſtreſs juſtifies the Taking, and proves 
Wiſh it to be Lawful, upon which the Cattle are to be Return'd to 
5 Him. This alſo lies when the Plaint is Removed by Recordare in- 


1 to the King's Bench or Common Pleas, and He whoſe Cattle are 
175 diſtrain d makes Default, and doth not proſecute his Suit. [See 
Wh IVeltm. 2. chap. 2. 

0 9 lat. 158. b. > Right (or a Writ of Right) is a Writ of the Higheſt Nature in 


Real Actions to Recover not only the Poſſeſſion, as in other Writs, 
but the Property. It hath the moſt aſſured and Final Judgment. 
The Writs of Right are Right Patent, Right Cloſe, Right of Ad- 
vocuſon, Right of Dower, Oc. © 


5 | Right 


6 2 
Ch. 4. Laws of England. 573 
+, — f = £3 
Right © Patent lies only for him that hath a Fee-ſimple in the F. N. B. 
Lands or Tenements ſued for (not in a Rent-Charge, Common, Ge.) . 
azainſt Tenant of the Frechold at leaſt. . 
Right 4 Cloſe where one holds Lands and Tenements by Charter F. x. 8. r. 
in antient Demeſne, in Fec-{imple, Fee-tail or for Term of Life, 4 Ut 265. 
or in Dower, and is diſſeiſed. It is directed to the Bailiff of the 
King's Manors, or to the Lord of antient Demeſne, if the Manor is 
in the Hands of a Subject, commanding Him to do Right in his 
Court.[Sce 11 H. 4. chap. 34. 
Right of © Adoowfon lies only for Him that hath an Eſtate, or F. N. #52 
Right of Eſtate, in the Advowſon to Him and his Heirs in Fec-ſim- 
ple; and is diſturbed to preſent upon an Avoidance ; having not 
brought any Action of Care Impedit or Darrein Preſentment with- 
in Six Months. [Sce 4 Ed. 3. chap. 18. and of an Advowſor, Book 2. 
chap. 2. | 3 
f Right of Dorver lies where a Woman hath receiv'd only Part of 3H. = & 7: 
her Dower, and demands the Reſidue againſt the ſame "Tenant in the 1'üt 
ſame "Town, ſhewing the Writ to recover ſuch Reſidue. It ſhall be 35» 
directed to the Heir of the Husband, or to his Guardian. 3 
Dower LDude nibil Habet is Where the Wife hath receiv'd no Part 
of it; as where a Man having Lands or Tenements hath made no 
Aſſurance of any Part thereof to His Wife, ſo that ſhe is driven to 
ſu2 for Her Thirds againſt the Heir or His Guardian. Sec the 20 H. z. 
chap. 1. 1 Jaſt. 32.b. 33. d. 38 b. 39. a. &c. Of an Eftate in Dower, 
Book 2. chap. 1. 
There arc other Writs of Right in their Nature, as De Rationa- 
bili parte, and Ne injuſte vexes, but now of little or no Uſe. 


8. 


Scaudalum Magnatim is 8 Writ to Recover Damages for ſcanda- 
lizing of a Peer. [See Of the Nobility, Gc. Book 1. chap. 4.) | 
s Scire Facias is to call one to ſhew Cauſe why Execution of a Htg. 
Judgment ſhould not be made out, or if He can ſay any Thing in fin 
Bar of Execution. It is not to be granted till a Year and a Day atter BY 
the Judgment. Sec Of Scire Facias Tit. Execution, infra.) It is in 
the Nature of an Action, becauſe the Defendant may plead to it. 
[Sce Meſt. 2. chap. 45.] Within a Year Execution may be by Capias 
ad Satisfaciendum, Fieri Facias, and Elegit. h It lies not againſt * 3 I 235, 
the King. | Om? 
Significavit is the ſame with the Excommunicato Capienda ; tho 
the Ordinary's Certificate into Chancery is ſometimes ſo calld. Sig- 
nificavit is an Emphatical Word in the Writ. - [Sec Excommunicato 
Capiendo. | 
: r (a Way of Suing, but not mention'd as a Writ in the F. N. B. 36, 
Regiſter) lieth for one Incumbent againſt another Incumbent in the *” | 
| Spiritual Court, where the Right of the Patronage does not come in 
4 Debate; as where a Parſon is made a Biſhop, and has a Diſpenſation 
| to hold His Benefice, and the Patron 8 another Incumbent. 


Here the Biſhop ſhall have a Spoliation againſt the New Incum- 
bent, Oc . | | 


Sub- 


: de An Inſtitute of the Book IV. 


Subpena is the leading Proceſs in a Court of Equity to call Per- 
ſons to appear in that Court. See Of the Curt of Chancery, chap, 1. 
ſupra., . 
There is alſo a Subpenn made Uſe of in the Court of Exchequer 
in the Office of Pleas. [Sce Of the Cyurt of Exchequer, chap. 1. 
ſupra. 
f. N. Pass. k Superſedeas may go in ſeveral Caſes. But in General it is a 
Finch 453, Writ to ſtay further Proceedings in a Suit, (7c. b 
F. N. SD ! Supplicavit iſſues out of Chancery directed to the Sheriff, e>;. 
$1, $2, for taking Surcty of the Peace when one is in Danger of being hurt 
in his Body or Goods. 


Sur Diſſeiſiu in le Poſt is uſed for paſſing Common Recoveries, 
T. 


Foo - 
4 


, 


Teftatum lieth where a Defendant in a Perſonal Action cannot be 
arreſted upon a Capras in the County wherein the Action was laid; 
and theretore upon Teſtifying or Returning Nox eft Inventrs by the 

1 Sheriff, This Writ ſhall be ſent into another County, where ſuch Per- 
nh: ſon is thought to be. [See Latitat, ſupra.) | 
Ws "F.N.,B.q.A. m Tolt is for the Plaintiff to remove a Cauſe depending in a 
WE Weh 44% Court-Baron into the County-Court. | 
11H 1.8 . Nh. 86, un Treſpaſs lies for every Moment of "Treſpaſs done, either directly 
1665 "Fs to the Sheriff to end the Matter in the County-Court, or Returnable 
114. in the King's Bench or Common Pleas. The Words /i & Armis 
13 ſhall be in the Returnable Writs, but not in the Former. But in 
Writs of Treſpaſs upon the Caſe thoſe Words muſt not be inſerted, 
tho' Returnable in the King's Bench or Common Pleas. 


V. 


De Telonio Ffſendi Duietum. [See Ffſendi Ouietum, &c.] 


N Feuditiomi Exponas is a Judicial Writ directed to the Sheriff, Re- 
106 quiring Him to Sell the Goods which He had formerly levied to ſa- 
WAKE tisfy the Judgment. 
Wm Venire Facias lies to the Sheriff to cauſe a Jury to appear, when 
1 b. a Cauſe is brought to Iſſue. [See the 35 H. 8. chap. 5. 4 & 5 Ann. 
| 1 chap. 16.] It is alſo the Common Proceſs upon any Preſentment, 
10 not being Felony, where no Proceſs is ſpecially appointed by Statute. 
" Ventre Infpiciendo is a Writ to ſearch a Woman that ſays ſhe is 
0 5 | with Child, and thereby with-holdeth Lands from the next Heir. 'The 
Wu Trial thereof is by a Jury of Women. 
"FF" F. N. B. 3 34. V Laica Removenda is directed to the Sheriff to Remove all 
bit. Lay Force where Two Perſons contend for a Church, and one of 


Them enters into it with a Number of Laymen and Holdeth out the 
„ Inſt. 161. Other Vi & Armis. But the Sheriff ought not to remove the P In- 
cumbent out of the Church, whether He is there by Right or Wrong. 


[But See 5 Rich. 2. chap. 2. 
W. 


1 Waſte [Sec Of Waſte, Book 2. chap. 4. and Of Actions of Waſte, 
ſupra.] | : 1 
5 | | 


1F, N. B. 55. 


= 
7 


— * 8 1 


Ch. 4. Laus of England. 


* 


— 


A Writ of * Fftrepement is a Prohibition of Waſte in Real Actions. * F. N. B. 604 
ſ J/ithernam is directed to the Sheriff for the Taking of as many F. N. B. 68. 


Beaſts or Goods of the Party, when Cattle Diſtrained are Drove by 9. 


Him out of the County, or into an unknown Place, c. ſo that the 
Sheriff cannot make Deliverance of Them upon a Replevin, Cc. 


[See Weſt. 1. chap. 2. and Of an Action By Replevin, ſupra.] 


The Firſt Ground of a Suit in the Common Pleas is an Original. 
By Præcipe or Pone to ſummon, [See of a Præci pe Of Writs iz 
Principio, and Pone in the Catalogue of Writs, ſupra.] and is a War: 
rant to every Capias to Arreſt, 

An Arreſt is the Apprehending or Reſtraining One's Perſon by Pro- 
ceſs in Exccution of the Command of ſome Court, or Officer of Ju— 
ſtice. There may be Four Defendants in an Original in Debt or 
Treſpaſs. But you can have But one Plaintiff in a Writ, unleſs it be 
in a Joynt Action. The Capias is to be directed to the Sheriff to 
Take the Body of the Defendant, who by his Under-Sheriff Grants 
a Warrant thereon to His Bailiffs to Arreſt Him. [See the 1 . 5. 
chap. . Concerning the Addition of the Defendant's Myſtery, Gc. 
in Original Writs of Actions Perſonal, &c. And Of Ontlawry, poſt. Alſo 
2 Inſt. 665, Gc.] 


See the 5 Elis. chap. 23. Where in an Excommunicato Cupiendo, 


if The Excommunicate Perſon hath not a ſufficient Addition, He 
ſhall not incur the Penalties of the Statute, 27 Fliz. chap. 7. Con- 
cerning the Addition of Jurors, &c. 


By the 8 Eliz. chap. 2. If One Arreſts any one at the Suit of a 
Third Perſon, where there is no ſuch Perſon, or without his Conſent, 
The Offender ſhall ſuffer Six Months Impriſonment, and forfeit Tre- 
ble Damages tothe Party Grieved; and moreover forfeit Ten Pounds, 
&c. to the Plaintiff, if known. [See the 43 Eliz. chap. 6. 6 Georg. 


chap. 21. f. 53. Of making out of Proceſs by Sheriffs, &c. not Ha- 


ving the Original.] 


t An Action will not lie for Arreſting One without Cauſe, unleſs 


Itis for an Exorbitant Sum, on purpoſe that the Defendant ſhould lic 


in Priſon for Want of Bail. | 

It is not ſufficient for the Bailiff who hath the Sheriff's Warrant up- 
on the Writ, to ſay, I Arreſt Ton at the Suit of A. but He muſt lay 
Hold of Him, or Touch Him; Otherwiſe It is no Arreſt. u If a Bai- 
lift lays hold of One by the Hand (whom He had a Warrant to Ar- 
reſt) as He held it out at a Window, 'This is ſuch a Taking of him, 
that the Bailiff may Juſtify the Breaking open of the Houſe to carry 
Him away. * An Arreſt in the Night is Lawful. [Sec Of Bailiff, 
Book 1. chap. 7.] 3 
See the 22 Car. 2. chap. 20. Of carrying Priſoners to Victualling- 
Houſes, Fees for Waiting, Gc. | 

Note, That Y Peers of the Realm are not to be Arreſted, unleſs 
upon Contempts for Reſcuing, &cC. againſt Theſe the Proceſs is by 
Diſtreſs Infinite. (i. e.) Continual Diſtreſs. Clerg ymen doing Divine 
Service | See the 50 Fd. 3. chap. 5. 1 Rich. 2. chap. 16.] ſhall not be 
Arreſted, Corporations and Companies too muſt be made to Appear 


by Diſtreſs Infinite of Iſſues upon their Lands; ® which are chargeable * Finch 353, 
4 | TEES with | 


t 1 Saund. 


288. 


Lutw. 1571. 


1572. 


© 1 Ventr, 


306. 


* 9 Rep. 66. 


y Finch 355. 
6 Rep. 52, 5JZo 
9 Rep: 68. 
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4 Inſt. 24 with Theſe Iſſues into whoſe Hands ſoever they come. * Mezrbers 
of Parliament are Privileged from Arreſts, & c. [But ſee the Fra- 
tutcs, infra.] and Members of the Convocation. | See the 8 VH. 6. 
> 1 Ventr, 1. Chap. 1.) Alſo Þ Clerks, Attornies at Large, &c. belonging to the 
299. Courts of Juſtice, are not to be Arreſted: but muſt be ſued by Bill of 
Hob. 17). Privilege, otherwiſe They may plead their Privilege, and come off 
« 2 Inſt, 141. Without Bail. © Perſons Attending upon any Courts of Record, up- 
Lev. 159- on Buſineſs there, are to be Freed and Protected from Arreſts by 
1 Ventr. 11. Mean Proceſs, but not upon Execution; tho' the Sheriff may then be 
Committed for a Contempt. 
One that is Subpera'd for a Witneſs may have a Writ of Privilege 
to protect Him from Arreſts, in going and Returning. | 

43 Inſt, 140 No Arreſts ought to be within the King's Palace at Veſtminſter, 
141. c. where his Royal Perſon Reſides; nor of any the King's Servants 
ev. 159. in Ordinary in any other Place, without Notice firſt given to the 
Lord Chamberlain, that he Remove 'Them or make them pay 
their Debts. No Arreſts ought to be in Weſtminſter-Hall, and other 
Courts of Record. | Orere, if the Party has no Buſineſs there. No 
Arreſts are to be in ales, the Counties Palatine, &c. by Writs iſſu- 

ing from Veſtmimſter-Hall. | 


— 


By the 29 Car. 2. chap. 7. Arreſts and Proceſs on the Lord's-Day 
are Void, and the Perſons ſerving the ſame ſhall ſuffer Damages, as 
if they had done the ſame without Warrant ; Except in Caſes of Trea- 
ſon, Felony and Breach of the Peace. [But See 5 Ann. chap. 9. 
whereby it is Lawful to take up Perſons, that have eſcap'd out of the 
King's Bench or Fleet Priſons, on the Lord's Day.] 

y the 12 W. 3. chap. 3. Actions may be proſecuted in the Courts 
of Record at Weſtminſter, Chancery, Exchequer, Dutchy, Admiral- 
ty, and In Caſes Matrimonial and Teftamentary, in the Arches, Pre- 
rogative Courts of Canterbury and York, Delegates and Courts of 
Appeal, againſt any Perſon Entitled to Privilege of Parliament 
zmmediately after Diſſolution or Prorogation till the Parliament is 
again Aſſembled ; and immediately aſter Adjournment of Both Houſes 
for fourteen Days till Re-aſſum d. e | 

Provided, That the Houſe of Commons, or any Entitled to Pri- 

_ of Parliament, ſhall not be ſubjett to Arreſts During Pri- 
vi lege. | | 
But Perſons Having cauſe of Attion againſt Lords of Parliament, 
during ſuch Time as aforeſaid, may Have ſuch Proceſs out of the 
King Bench, Common Pleas or Exchequer, as They might out of 
Time of Privilege, and may have Proceſs againſt any of the Houſe 
of Commons, or other Perſon entitled to Privilege of Parliament, 
Duriug ſuch Time as aforeſaid, out of the ſame Courts by Summons, 
Diſtreſ Infinite, or By Original Writ, Summons, and Diſtreſs Inf 
nite, till They Appear, or File Common Bail. [See 1 Fac. 1. chap. 13. 
poſt, Of Execution. 
he King's Original and immediate Debtor ig not to have Privi- 
lege of Parliament, either in Lau or Equity. Nevertheleſs ſuch 
Debtor, being a Lord of Parliament, ſhall not be Arreſted upon ſuch 


$ Pro- 


* — 1 — 


Dies Dominicus non eft dies Furidicis. 2 Inſt, 264: 


— Md 


Chap. 4 Laws of England. 
Proceedinzs, or being a Member of the Hoc of Commons ſhall 3 


be arreſted n pon ſuch Proceſs, during the Continuance of the Prici- 
lege of Parliament. 


[Seen this Statute concerning the Method of Proceedings in Courts 
of Equity againſt any intitled to Privilege of Parliament.] 


By the 8 & 9 W. 3. chap. 26. All pretended Privileged Places 
are taken away. 

By 2 Ann. chap. 18. Any Actious may be proſecuted in the Conrts 
at Weſtminſter againſt any Officer of the Revere, or other Officer of 
publick Truſt, for any Miſdemeanor, &c. relating to ſuch Office or 
Truft, thi ſuch Officer, &c, be 4 Member of Parliament. 

Provided, That the Perſon of ſuch Officer, beins a Peer or Lord of 
Parliaue#t, fall not be arreſted; nor if a Member of the Houſe 
of Commons durins the Time of Privilege; but Summons, Diftreſs 
Infinite, &c. ſhall be ifſned ont till the Party appears. 

By the 7 Ann. chap. 12. All Proceſs whereby the Perſon of any 
Ambaſſador, or Publick Miniſter, or of Hs Domeſtick Servant, may 
be Dectain'd, or His Goods diftraind, ſhall be adjudecd void. Aud 
the Perſons [ning forth ſuch Proceſs, Their Attornies and Solicitors, 
and the Officers executing the ſame, beings Cpncicted thereof by Con- 
feſſium, or the Oath of one Iitneſs before the Lord Chancellor, or 
either of the Chief Fuſtices, ſhall ſuffer ſuch Penalties and Corporal 
Punifpatent as They, or any Teo of Them, ſhall think fir. Nut the 
S-reant of an Abaſſador, &c. hall not have this Pricil»ge, nnle(s his 
Name is Regiſtred in the S-cretaries Office, and Tranſmitted to the 
Sheriffs of London and Middleſex, who mnt hang it up in ſome piib- 
lick Placs in their Office. ['Sce the 4 Iuſt. chap. 26. 


See 1 Ann. chap. 6. Concerning Priſoners going out of the Rulzs 
to Inſtruct, Counſel, gc. 7 Georg. chap. 6. Concerning Soldiers. 
5 Georg. chap. 24. Concerning Bankrupts in Going to, Staying with, 
or coming from, the Commiſſioners, (5c. who ought not to be ar- 


reſted. 
In the King's Bench The firſt Proceſs is a Bill of Middleſcx only. 


But if the D-fendant lives in any other County, there lies a Latitan 
directed to the Sheriff of that County. But in the King's Borch ond 
may proceed by Original. 1 

In the Exchequer the firſt Proceſs is by Srbpena of Ono Minus ; 
which go into J/ales, the Counties Palatine, Oc. 

In Courts where Writs lie not, the Suit is begun by Plaint, (i. c.) 
By entring the Action and the Cauſe of Complaint; as in the Coun- 
ty-Courts, Courts-Baron, Gc. It always concerns Common Pleas. 


77. B. 2 Inſt, 688, Gc.] 


III. f At the Common Law none could be Ontlaw'd but for Fe- OfOntdavry 
Fine 


lony and in Actions Ji & Armis : But ſince by Divers Statutes Out- 333, 
| Eee E LE | lawry. 1 Inſt. 12 


© Finch, 251, 


The King only can begin by © Enquiry. Enquiry for the King 255 
is when Matter is found by a Jury call'd an Euqueſt of Office; whe- int 688, 
ther it is by Officers Themſelves, (as Sheriffs, &c.) Virtute Officii, 689, &c. 
or Virtute Brevis, or by Commiſſion to Them Directed. [See the Serra. 5 
2 Ed. 6. chap. 8. Of Offices, and the Expoſition of that Act, 1 Inſt. 
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An Inſtitute of the BOOK IV. 
lawry lies in many. Civil Actions, as in Caſe, Detinue, Account, 
Debt, Covenant, Annuity, Ge. | 

If the Defendant is not taken on the Return of the Capias by the 
Sheriff, Alias and Pluries Capias (for if One Precept is not ſervd, 
another of the like Nature ſhall go forth till it be ſerved, if poſſible) 
One may have an Fxigent and Proclamation in Order to an Omnlay- 
ry ; [See Of the Exigent in the Catalogue of Writs, ſupra, and the 


31 Eliz. chap. 3.] and then the Exigent being Return'd by the She- 


rift of the County, certifying the Non-appearance, the Perſon is out- 
law'd, and a General Capias Utlagatnm may go to arreſt the Body 
of the Defendant, or a Special Capias Uilagatum againſt his Body, 
Lands and Goods, „ 
8 By Outlatery a Man is diſabled to ſue or to Have the Benefit of 
the Law; for the Word Ontlaw' tmplics that He is put Out of the 


Law; But He may bring Error or Attaint, [See the 23 II. S. chap. 3. 


Yet Outlawry docs not diſable, nor does Error lie upon it, till it ap- 
pears of Record, either by Return of the Exigent, or Removal of 
the Outlawry by Certiorari. And of this Diſability all Men may 
take Advantage by pleading the Outlawry againſt him; which Plea 
ſhall ſtop his Proceedings till He hath reverſed the Outlawry. Out- 
lawry in a Connty-Palatine,. Gc. ſhall not diſable the Plaintiff to 
ſue at any Court at Veſtminſter. 

An Executor or Adminiſtrator ſhall not be Diſabled by Outlawry. 
For He ſues in the Right of the Teſtator or Inteſtate. And by the 
like Reaſon a Mayor and Commonalty ſhall maintain their Action, 
tho' the Mayor is Outlawd. [ See Ot Fxcommunication, chap. 1. 
ante.] A J/oman canot properly be ſaid to be Outlawd but 
I//aivd, as one left out and not regarded; becauſe Women are not 
ſworn in Lects and Turns to bear Allegiance to the King. 'There- 
fore an * Infant under twelve Years of Age cannot be Outlaw'd. A 
Leer of the Realm cannot be Outlaw'd in Civil Cauſes, by Reaſon 
of = Dignity. For it cannot be intended that a Pecr is without 
Lands. | x | 

Judgment of Outlawry is given by the Coroners in the County in 


all Places, except London ; where the Lord Mayor by Cuſtom is Co- 


roner, and Judgment of Outlawry is given by the Recorder. 

If One appears Zefore He is Return'd Outlaw'd, He may ſuper- 
fede the Exigent and appear without Bail, be the Debt never ſo great. 
So he may if he is return'd Outlaw'd upon a Onare Clauſum fregit, 
as the uſual Courſe is. 

An Outlawry may be h Reverſed, whether the Party is taken or 
not. 1. By Motion to Inform the Court of ſome Fault in the Pro- 
ceedings. 2. By Plea; which is out of Uſe. 3. By the King's Pardon. 
4a. By Writ of Error. The Firſt way by Motion is the moſt uſual; 
for almoſt any Objection will ſerve. [See the Statute of Additions, 


1 II. 5. chap. 5. and 2 Inſt 665, Gc. 31 Eliz. chap. 3. He who thus 


reverſes an Outlawry muſt have an Attorney of Record preſent to un- 
dertake an Appearance to a New Original, He muſt alſo put in 
Special Bail, it the Debt or Damage amount to 10 J. or above. 

| An 


2 * . N rv "PW" ts — 5 
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* Minor £1 infra talen Di odacim Aunorum fuerit Utlagari non poteſt. 1 Inſt. 
1 28. A, ; . 
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An Outlawry after Judgment cannot be Reverſed, till the Plain- 
tiff hath acknowledged Satisfaction on Record, or the Defendant 
hath brought the Money into Court. [See Of Execution, in fine, 


poſt.) 


. By the 4 & 5 W. & M. chap. 18. Tn the King's Bench, One may 
appear by Attorney and Reverſe an Ontlawry without Bail; except 
in Treaſon and Felony ; or where Special Bail fhall be order'd by the 
Court, &c. And if any Perſon i, taken upon a Capias Utlagatum, 
The Sheriff (where Special Bail is not Required) may take an Attor- 
ney's Emvagement to appear for Him, and may thereupon Diſcharge 
the Defendant. And where Special Bail is required, He ſhall take 
the Defendant's Bond, with one or more Sureties, &c. to appear by 
Attorney, and then may Diſcharge Him. 


7 
1. 


4 


F [See © the . on chap. 1. ante. Of Proceſs, and of For- 
eiture, chu p. 5. poſt. 


IV. If the Defendant is arreſted, 'The Sheriff by His Officers takes Of Appear 
a Pond (according to the Nature of the Action) either for His 4p- Bf and 
pcarduce or for Special Bail. If the Action Requires only an Ap- 888 
pearance, Then an Attorney for the Defendant may back the Sheriffs 
Warrant by Indorſing that He will appear for the Defendant at the 
Return of the Writ, and File Common Bail. [See infra, and the 
23 H. 6. chap. 10. 13 Car. 2. chap. 2. infra.] 
But if the Defendant does not appear (i. e.) does not find Common 
or, Special Bail, the Plaintiff's Attorney muſt call on the Sheriff for 
the Return of the Writ, or for an Anſwer endorſed thereon, whether 
the Defendant is arreſted or No. If He does not Return it upon a 
Rule given, He may be amerced, or He may be ſummon'd before a 
Judge to ſhew Cauſe, &'c. Where a Cepi Corpus is Return'd, and 
yet no Appearance or Bail, 'There may be a Rule to bring in theDe- 
fendant's Body, ©'c. But gencrally the Sheriff having taken Good 
Bail, will on a Rule Return a Cœp¹, and aſſign the Bail-Bond to the 
Plaintiff, and often on Requeſt without a Rule; and then you may 
arreſt the Defendant and the Bail on the Bond in your own Name. 
[Sec the 4 &* 5 Aun. chap. 16.] This is call'd Bail to the Arreſt. 
An Officer of the Court is always in Court, and muſt anſwer an 
Action elſe He will be Condemned. Thus it is of a Priſoner in the 
ſame Court. | | 
There are but Four Ways by which a Defendant can appear (s.) 
in proper Perſon, By Attorney, By Guardian, By Prochein Amy or 
Next Friend. The firſt Two arc the uſual Ways of Appearance 
the other Two are Privileges given to Infants or Thoſe that are un- 
der Age. [See what Time, after the Return of the Proceſs, the 
Defendant hath to cauſe his Appearance or Common Bail to be en- 
ter'd and filed, 5 & 6 M. & M. chap. 21.] 
The Manner of Appearing is by Bail. | 
i Bail, (Ballium, from Bail, a Guardian, Keeper or Gaoler) is a 41nft. 138, 
Freeing or Setting at Liberty One arreſted or impriſon'd upon an 
Action under Surety taken for his Appearance at a certain Day and 
Place. The Priſoner is ſuppoſed to be Delivered into the Cuſtody of 
| | Ee ee 2 Ie & Thoſe 


* 2 Inſt. I 79, 
| 5 Rep.70.71. 


An Inſtitute of the Book IV. 


Thoſe that bind themſelves for his Appearance; who are to anſie; 
the Party if They do not produce Him. 

Bail is either Common or Special. Common, becauſe any Sureties 
are taken of Courſe, as ohn Doe and Richard Roe, and is nothing 
but a mere Form upon Appearance. Special, becauſe in Cauſes of 
Greater Weight, the Sureties muſt be Men of Special Subſtance and 
Eſtate anſwerable to the Action. This is to be given at the Return 
of the Writ before a Judge, or before Commiſſioners in the Country. 
[See the 4 & 5 V. & M. chap. 4: poſt.] When accepted, it is to be 
filed. It doth engage to ſatisfy * the Condemnation and Coſts, or 
Render the Defendant to Priſon. The Bail upon a Writ of Error 
cannot render the Party in their Diſcharge, becauſe 'They are bound 
to pay the Money if Judgment is aſfirm'd. [See the 3 Fac. 1. chap.8.] 
In the Kings Bench when the Proceedings are by Bill, the Bail are 
not bound in a certain Sum to the Plaintiff; but only undertake that 
the Defendant ſhall pay the Condemnation-Money, or. Render His 
Body to Priſon. The Recognizance, being General, ſhall be reduced 
to a Certainty by the Judgment. But in the Common Pleas the Bail 
are bound to the Plaintift in a certain Sum. 'This is Bail to the 
Action, If the Defendant is indebted to the Plaintiff to the Value 
of Ten Pounds, or upwards, He may be forc'd to put in Special 
Bail. But in Actions on the Caſe for Words, Account, Common Bat- 
teries, 'Treſpaſs and Ejectment, Covenant, unleſs to pay Money, for 
Breach of a Condition upon penal Statutes, a By-Law, and upon 
Bonds with Collateral Conditions, Special Bail is not uſually Re- 
quired, Neither will Special Bail be Required againſt Heirs, Fxc- 
cutors or Adminiſtrators in any Action braught againſt Them for the 
Debt of the 'Teſtator or Inteſtate ; unleſs where they have waſted 


the Goods of the Deceaſed, and the Action is grounded on a Devaſta- 


Io Lev. 204. 
1 Danv.Abr. 
681. 

m Roll. Abr. 


583. 


zit. Neither will They be forced to give Bail upon a Writ of Error. 
But in the Courts of London, and in other ! inferior Courts, Heirs, Exe- 
cutors and Adminiſtrators muſt give Special Bail. Where the Husband 
is arreſted for the Act of his Wife, he is bound to appear for himſelf 
and his Wife, and to put in Special Bail if the Action requires it. If 
the ie is only arreſted upon a Writ againſt the Husband and Wife, 
She ſhall be diſcharged by Swperſedeas upon entring Common Bail. 
Note, That tho' the Capias requires Special Bail by Claim of Debt 
or Damage to the Value of 10/. or upwards, yet if the Defendant docs 
make A4fidavit (or Oath in Writing) That He does not Owe the 


Plaintiff 10 l. The Court upon Motion, or a Judge in His Cham- 


ber, will Order a Common Appearance to be accepted ; unleſs the 
Plaintiff can ſhew Cauſe to the Contrary by Swearing that 10 J.) is 
due, or if his Debt is under 10 J.) That He is afraid of loſing it. 
[See the 11 & 12 /. 3. chap. 9. For Special Bail in Wales and the 
Counties Palatine, where the Cauſe of Action is 20 J. or upwards. |] 
Special Bail is required in the King Bench, in all Cauſes of Re- 
moval by Habeas Corpus, Writ of Privilege, Certiorari, Gc. [See 
the 1 Done. Abr. Tit. Bail.] Privileged Perſons of the Court ſhall 
not regularly be forc'd to Special Bail. But if They bring Actions 
againſt another Perſon (who is not privileged) they ought to have 
Special Bail to their Actions, tho' under 10 /. ; 

The Cognizors of Bail muſt Juſtify Themſelves in open Court, 
either by Oath made in Court of their Abilities, or by Affidavit be- 


fore 
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fore ſuch Commiſſioners as took the ſaid Bail, or before One of the 
Judges of the Court, 


* Pledges for the Plaintiff are now ſet down only as Matter of * 4Toft, 186, 


Form. [See 4 & 5 Ann. chap. 16. 


By the 23 H. 6. chap. 10. Sheriffs, &c. all let out of Priſon all 
Perſons arreſted by them in any Perſonal Action, or an Indifiment 
of Treſpaſs, upon Reaſonable Surety of ſufficient Perſons, &c. to keep 
their Days in ſuch Place, as their Writ, Bill or Warrant ſhall re— 
quire ; except Perſons in Ward by Condemnation, [See the 2 H. 5, 
chap. 2.] Execution, Capias Utlagatum, or Excommunicatum, Sure- 
ty of the Peace, or Committed by Command of any Fuſtices, or Faga- 
bonds refuſing to ſerve according to the Statute of Labourer. 

The Sheriff, &c. ſhall take no Bond of any ſuch Perſon arreſted, 
but for Appearance at the Day and Place, and to Themſelves only. 
Bonds otherwiſe taken, by Colour of their Office, to be Void; and the 
Sheriff, &c. to forfeit Treble Damages to the Party Grieved, and 
40 |. to be Divided betwixt the King and Proſecutor. 


A Sheriffs, c. could not let ſuch Perſons arreſted to Bail before this 

The Act extends only to Perſons in their Cuſtody, and not to an 
Obligation made to the Sheriff, &c. or the Plaintiff for the Execu- 

tion upon a Feri Facias. | 

An Obligation with a Condition to ſave the Sheriff harmleſs (who 

let One to Bail, who was not Bailable) is void by the Common 

Law. ['Sce This Act expounded, 10 Rep. 99, Gc.] 


By the 13 Car. 2, chap. 2. None arreſted by Proceſs out of the King's 
Bench or Common-Pleas, in which Proceſs the true Cauſe of Action is 
not expreſſed, and for which the Defendant is Bailable by the 23 H. 6. 
chap. 10. ſhall be forcd to enter into Bond with Sureties for Appear- 
ance in any Sum exceeding 40 1, which Bond after Appearance by 
Attorney ſhall be Diſcharged. 58 

This Ad ſhall not Extend to Mrits of Cap. Utlagatum, Attach. 
ments upon Reſcous, Privilege or Contempt. | 


This Act was the Occaſion of inſerting the Words 4c etiam Pills 
in Writs iſſuing out of the Kings Bench to hold to ſpecial Bail. 


By the 4 & 5 W. & M. chap. 4. Te Fadge: of the King's Bench, 
Common Pleas and Exchequer (whereof the Chief Fuſtice and Chief 
Baron in the reſpective Courts to be one) may by Commiſſions under 
the Seals of the ſaid Courts, impower Perſons (other than Common At- 
tornies and Solicitors) in every County to take Recognizances of Bail 
in Cauſes depending in their ſeveral Courts. 
The Juſtices and Barons reſpetively may make ſuch Rules for Ju- 
ſtifying ſuch Bails as to them ſhall ſeem meet, by Affidavits before the 
Commiſſioners ; ſo as the Cognizors be not compelled to appear in Per- 
ſon in the ſaid Courts to Fuſtify Themſelves, unleſs They live in Lon- 

don or Weſtminſter,- or cbithin ten Miles thereof. 
Any Fudge of Afſize may take ſuch Recognizance of Bails, &c. 
| | By 
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An Inſtitute of the | Book IV. 


Terms of 

the Law, v. 
But, 

4 Inft. 179, 

150, 

H. P. C. 96. 


Of the De- 
claration. 

© 1 Inſt. 17a. 
303. a. & b. 
Finch 357. 


259, Ee. 


By the 4 & 5 W. & M. chap. 18. The Sheriff zpoz a Capias Utlaga- 
tum may take Special Bail to appear by Attorney. 

By the 1 Ann. chap. 6. There Perſons eſcape out of Priſon, and 
are Retaken and Bail'd, The Bail ſhall be Diſcharged on a IÞrit to 
the Sheriff, Commandins Him to keep the Pri ſoner in Diſcharze of 
the Bail. | | 

By the 4 & 5 Ann. chap. 16. The Sheriff may Aſſign Bail Bonds to 
the Plaintiff, which he may ſne in His own Name. [See the 21 Jac. 1. 
chap. 26. 4 & 5 M. & A. chap. 4. For Perſonating Bail, G co. 


One that is Bail cannot be a Witneſs for the Defendant upon the 
Trial; But the Court upon a Motion will diſcharge the Bail upon 
Giving other ſufficient Bail. 

n Mainpriſe (Mann-captio, a Taking into the Hand) ſignifies ta- 
king a Man into Friendly Cuſtody, who might otherwiſe be commit- 
ted to Priſon, upon Security given for His Appearance at a Time and 
Place Aſſigned. He is ſuppoſed to go at large, and to be at his own 
Liberty, under no Poſſibility of being Confined by His Mainpernors 
or Sureties, as in the Cale of Bail, Mainpriſe is more large than Bail 
For every Bail is Mainprife, but every Mainpriſe is not Bail 
{ See Of Bail, chap. 5. poſt. ] ED 

When the Plaintiff and Defendant appear, then follows the De- 
claration. | 


V. O The Declaration (Narratio, the fame in Effect which the 
Civilians call a Libel) is a Setting forth in Writing the Demand or 
Complaint of the Demandant or Plaintiff againſt the Tenant or De- 
fendant, who is ſuppoſed to have done the Wrong. It is grounded 
upon the Vit in the Common Pleas, but upon the Bill in the King's 
Bench. P In the Common Pleas it is uſual to Declare in any Action 
upon a Care Clanſum Fregit, as they do upon a Latitat in the King's 
Bench. "Fheſe Courts do differ ſometimes in the Forms of their De- 
clarations. What I call in General a Declaration, is more properly 
call'd a Count in Real Actions, and a Declaration in Perſonal Actions, 
tho' theſe are ſometimes Confounded. h | | 

The Declaration muſt ſet forth the Plaintiff's and Defendant's 
Names, the Nature of the Action, the Cauſe or Matter of Complaint 
and the Manner of it, the Time and Place, and the Damage ſuſtain'd. 
For it is an Expoſition of the Writ with the Addition of Time and 
Place, @c. It ought to be true, clear and certain, for the Court is 
not to take things in it by Implication. But it is not neceſlary to 
ſet forth Matters of Fact, as in Bills in Chancery, Gc. For thoſe are 
to be Heard and Tried by a Jury. If a Declaration, &cC. is Defective, 
it may be aided ſometimes by Statutes. They are call'd the Sta- 
tutes of Feofails from Fay faille, I have fail d. [See the 46 Ed. 1. 
chap. 21. 8 H. 6. chap. 12. and chap. 15. 32 H. S. chap. 3o. 18 Flis. 
chap. 14. 27 Elia. chap. 5. 21 Fac. 1. chap. 13. 16 & 17 Car. 2. 
chap. 8. 4 & 5 Ann. chap. 16. 9 Ann. chap. 20. 5 Georg. chap. 13. 
And ſee 1 Danv. Abr. Tit. Amendment. | : 

An Audita Ouerela and a Scire Facias are in the Nature of 
Declarations, and do ſet forth at large the Cauſe of the Plain- 


tiff s Action. : — 2 v 
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Ch. 4. 


Laws of England. 583 

By the 36 Ed. 3. chap. 15. All Pleas, which are pleaded in any 
of the King's Cotrts, ſball be pleaded and judged in the Englith. 
Tungue, but entered and enroll'd in Latin. 


Where there is a J Latin Word, which is falfly Engliſhed, the , ,,, Rep. 
Eugliſb Word ſhall be adjudged void, and the Latin Word ſhall 13. 
ſtand. And where there is no Latix, yet if it is ſignificant, and hath 5 Nep. 121 
the Countenance of Latin, by adding an 4z2lice to it, it is good. 
As Velvetum, Anglice Felvet, Operimentium, Anglice a Rug, &c. But 
where ſenfleſs Words which ſignify nothing are uſed in a Declara- 
tion, They are to be rejected; yet they ſhall not hurt the Declara- 
tion if it is good without them. There are Words ſignificant and 
known to the Lawyers, tho' they have no Countenance of Latin; 
as Mcfſuaginm, Toftum, Gardinum, Gc. There are then Four Sorts of 
Words that paſs under the Name of Latin, 1. Good Latin, allowed by 
Lawyers and Grammarians. 2. Falſe or Incongruous Latin, which ſhall 
abate Original Writs ; but ſhall not make void any Judicial Writ, 
Declaration, Plea, nor any Grant or Deed: Eſpecially if a made 
Word has any Countenance of Latin, and an Auglice added to it: 
3. Senſeleſs Words and of no Signification, and which have not any 
Countenance of Latin. 4. Words of Art ſignificant and known only 
to the Sages of the Law, tho' not to Grammarians, which may be 
call'd Lawyers Latin. Senſeleſs Words only are abſolutcly re- 
jected, 
f The Plaintiff after the Return of the Writ hath Two Terms to 
Declare; the Term in which the Writ was Returnable being Reckon- 
ed for One. If He does not deliver to the Defendant's Attorne 
a Copy of the Declaration before the Eſſoin Day of the Second 
Term, the Defendant is not obliged to plead till the Third Term. 
The ſſoin Day, [See chap. 1. ſupra. ] is a kind of Duparlance, Li- 
centia Iuterloquemdi, or a Craving of a longer Time; and lies in 
* Real, Mixt and Perſonal Actions. If no Declaration comes in be- „ inf 34 
fore the Riſing of the Court the laſt Day of the Second Term (after ; F. N. 2 * 
a Rule given for that Purpoſe is out) The Plaintiff may be Nouſuit, 48. 
and the Defendant may ſign a Non Prof. (Nom Profſequitur) and have 4 55, 
His Coſts for not declaring in Two Terms. [See the 13 Car. 2. chap. 2.] 1 Inſt. 138. b. 
A Nonſuit is different from a Retraxit. A Nonſuit is when the Plain- 139: CER 
tiff upon Demand ſhould appear in Court, and he makes Default by 44 — 
not proſccuting His Suit with Effect, or elſe by refuſing to ſtand a 3 Cro. 551. 
Verdict upon Trial. But af Retraxzz is a Voluntary renouncing of 
the Suit or Plea by the Plaintiff or Defendant preſent in Court. Up- 
on a Nonſuit before Appearance, and ſo regularly after Appearance, 
One may commence his Action again, but not upon a Rerraxit. But 
in a Cnuare Impedit it is peremptory ; becauſe the Defcndant ſhall 
have a Writ to the Biſhop. And Nonſuit after Appearance is alſo 
peremptory in an Appeal; and on Attaint. 'The King cannot be 
Nonſuit ; but His Attorney General may enter an Ulterizs non vult 
Proſequi, which hath the Effect of a Nonſuit, But an Informer Ai 
tam, Gc. may be Nonſuit. 
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Finch zi. 
Regula Pla- 
eit. 62, 63. 
1 Iuſt. 134. b. 


Of Pleas. 


t Finch, 362, 
363, 364. 


Lit. 196, 
C. 
1 Inſt. 128. a. 
| Oe. 2 


An Iuſtitute of the Book IV 


By the 4 & 5 W. & M. chap. 21. here the Defendant ts Token 
or Charged in Cuſtody npon any Writ ont of any of the Conrts at Welt- 
minſter, or Impriſon'd for Il ant of Sureties for Appearance, The 
Plaintiff b:fore the End of the next Term, after the Vit is Return 
able, may Declare againſt the Priſoner in the Court, and may Conſe 
a Copy to be delivered to the Priſoner, or to the Gaoler or Keeper ; 
to which Declaration the Priſoner ſhall appear and plead ; or dies- 
wiſe the Plaintiff ſhall have Fudgment. Or if the Defendant appears, 
and will not take the Declaration, The Plaintiff may have Fudsment 
againſt Him by Nihil dicit, &c. aud a Jrit of Enquiry fhall be a- 


+, 


warded to enquire of the Damages. 


[See the 8 & 9. V. 3. chap. 27. Concerning the Delivery of a Copy 
of a Declaration againſt a Priſoner in the Flect. 4 & 5 An. chap. 16. 
Concerning the Filing of Warrants by the Attorney of the Plaintiff 
and Defendant. ] ; 

Note, "That there muſt be a f Chntinnance from Day to Day till 
the End of the Suit. Day in legal Underſtanding is the Day of Ap- 
pearance of the Parties, or Continuance of the Suit. If the Plain- 
tiff doth nothing, it is call'd a Di/continnance, (viz.) Of the Proceſs, 
and Ke muſt begin His Suit again. [See 1 Ed. 6. chop. 7. S Elis. 
chap. 2. 4 &' 5 W. & M. chap. 18. 1 Ann. chap. 8.] | 


VI. Pleadings (Placita) largely taken are all the Sayings of the 
Parties to the Suit or Action after the Declaration, until Iſſue in 
Law or Fact is join'd. But Here I take Them for the Defendant's 
Anſwer to the Declaration of the Plaintiff. If a Copy of the Decla- 
ration is delivered to the Defendant's Attorney before the Eſſoin Day, 
He may be compel[F'd to plead that Ferm, or elſe Judgment may be 
enter'd againſt Him. By Courſe of the Court the Defendant is to 
anſwer the ſame Term in which He appears, if it is an Iſzable 
'Term, and the Writ be Returnable at the Beginning thereof. But 
uſually the Defendant hath Time to plead till the next Term. 

After the Declaration, and before the Defendant can be forced to 
plead, There is often a Prayer of Oyer (of Demand to Hear) of a 
Deed upon which one is ſued, And then an Dmparlance (from 
Parler, To Speak) which upon Petition is a Larger Day given by 
the Court. And this Imparlance is either General or Special. Genc- 
ral, which is ſet down in General Terms without any Special Cauſe, 
Special, with ſuch like Clauſe inſerted (2zz.) Saving all Advantages 
againſt the Juriſdiction of the Court, To the Writ and Declaration, 
Cc. [See Of Demurrer, infra. ] 

t The Plea or Defence is either Dilatory or a Plea to the 
P - | ED | 

1. Dilatory, either in Niſability or Abatement. In Diſability, to 
the Furiſdiftion of the Court, or to the Perſon of the Plaintiff; as 
that He cannot commence any Suit by Reaſon that He is an u ien 


Enemy, Outlaw'd, under a Premunre, under Attainder, Excommu- 


nicated. In Jbatement, for ſome Fault in the Writ, Declaration, 
c. for Diſability in the Perſon. This only ſtops the Cauſe for a 
while till the Defects are Remov'd. ['See the 8 & 9 /. z. chap. 10. 
Where the Plaintiff or Defendant dies, (Fc. | 


b v * 3 LS 


Ch. 4. Laws of England. 8 585 


By the 1 Ed. 6. chap. 7. Creations of Honour, depending Suit. 
] ſhall not Abate Mrit or Action. © 


The Defendant muſt Obſerve this * Order in His Exceptions (&iz.) * r Int. 
1. To the Juriſdiction of the Court. 2. To the Perſon, Plaintiff or De- . 
fendant. 3. To the Declaration. 4 To the Writ. 5. To the Acti- 
on, Ge. 


By the 4 & 5 Ann. chap. 16. No Dilatory Plea is to be admitted 
without Afﬀidavit of the Truth Thereof, or ſome Probable Matter 
ſhewn. 


2.Y A Plea to the Action is that which goes to the Merits of the, Finch 378. 
Cauſe or Action; and is either General to the Declaration, as in Caſz, 
Treſpaſs and Trover, Not Guilty; In Debt upon a Contract without 
Specialty, Nihil Debet per Patriam; In an Action of the Caſe upon 
Apumpſit, Non . In Covenant, Performance of Covenants; 
In Debt on Bond, Non eft Factum, &c. Special which ſetteth forth the 
Matter Pleaded at large with apt Concluſion to the Declaration or A- 
ction, The Special Pleas are many, as Per Dures, Per Minas, Pleas 
in Juſtification, as Som Aſſault Demeſne in Aſſault and Battery, (7. e.) 
That the Plaintiff ſtruck the firſt Blow, Gc. that therefore the Bat- 
tery was occaſion'd by His own Aſſault. 2 In Treſpaſs, If the Fact was * 1 Inft. 
Committed, and one hath Cauſe of Juſtification and Excuſe, He 3 A 
muſt Confeſs the Fact and plead the Special Matter. But if He E ro 
leads Not guilty, He cannot give the Special Matter in Evidence. 
n Detinue, the Defendant on Non Detinet pleaded cannot give in E- 
vidence that the Goods were pawn'd to Him. In Waſte ou Nul JVaſte 
pleaded, One may give in Evidence Lightening, Enemies, (5c. for 
this will prove it to be no Waſte. But he cannot give in Evidence 
Juſtifiable Waſte ; as that he cut down Trees to Repair the Houſe, 
or any other Special Matter. In all theſe Caſes and the like, One 
muſt confeſs and plead Specialty 
2 If the Defondint in any Action Pleadeth a Plea which is a ſuffi- « 1 1ng. 
cient Anſwer, and Deſtroyeth the Action of the Plaintiff, it is a Pe- 37+ a- 
remptory Exception, and is call'd a Plea in Bar ; becauſe it Barreth 
the Plaintiff of his Action. As a Releaſe, 'The Statute of Limita- 
tions, b Eſtoppels, (7. e.) when a Man's own Act or Acceptance Stop- , , fag. 
peth Him to alledge or Plead the Truth. [Sec the Kinds of Eſtop- 3 52. a. 
pels, and the Rules concerning Them. 1 Izft. 252. 4. C. b.] Ac- 
cord or Agreement with Satisfaction, Arbitrament or an Award, Per- 
formance of the Condition of a Bond, & c. If One under Age pre- 
tends that he is of full Age, and enters into Bond, tho He may A- 
void it by Pleading Nonage, yet You may Indict Him for a Cheat. 
There are alſo Temporary Pleas in Bar, or that Bar only for ſome 
Time. | | | 
There is alſo a Plea call'd a Foreign Plen, as to an Action in the 
Marſhalſea-Court, That the Cauſe of Action did ariſe out of the Ju- 
riſdiction of that Court; and the like as to other Inferior Courts; 
'That the Lands in Queſtion are Antient Demeſne, and to be pleaded 
in the Court of the Manor, of _ BF are Holden, 
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An Inſtitute of the Book IV. 


C Finch, 38 7. 


d x Inſt. 
304. a 


Finch, Book 


4 ch. 34. 
© 1 Inſt. 


303. b. 304-4, 
Finch, ch. 34. 


I Inſt. 
303. a. 


8 1 Inſt, | 
303. a, & b. 


b 5 Rep. 91. 


© Confeſſion is alſo a Plea to the Aftion, where the Defendant Con- 
feſſes the Plaintiff's Action to be Good. 

This is the Strict Signification of a Plea. But in a Large Senſe, 
when the Defendant has pleaded the Plaintiff pleads too, and An- 
ſwers the Defendant's Plea; which is call'd a Replication. The 
d Replication muſt not vary from the Declaration; but muſt purſue 
and maintain the Cauſe of the Plaintiff's Action. Otherwiſe it will 
be a Departure in Pleading, a Going to another Matter, and a Say- 
ing and Unſaying; which the Law will not allow. © A Rejoinder 
(Triplicatio) is the Defendants Anſwer to the Replication of the 
Plaintiff. A Swurrejoinder ( Quadruplicatio) is the Plaintiff's Anſwer 
to the Defendants Rejoynder. Sometimes, tho' very rarely, the Par- 
tics go ſo far in Pleading that it comes to a Nebhutter. A Rebutter 
(from Houter Repellere, To put back,) is the Anſwer of the Defen- 
dant to the Plaintiff's Surrejoynder. Surrebutter is the Replication 
or Anſwer of the Plaintiff to the Defendant's Rebutter. 

Some Particulars often ariſe in the Courſe of Pleading, (Sieg.) Tra- 
verſes, Averments, Proteſtando's, Uncore Priſt, One eſt Eadem, &c. 
Colour, [See 10 Rep. 90, Gc.] Departure, Gc. which ſome Think 
to be full of Curious Learning. [ But ſee the 4 & 5 47. chap. 16, 
5 Georg. chap. 13. 8 

To Traverſe (Traverſer, Transfigere, To Strike thro”) ſomething 


particularly charged in the Declaration, or Pleadings, is no more 


than particularly to Deny it to be true in theſe Words (veg.) Al 
gue hoc, Without That, &c. It may be of the Matter or Manner 
Of the Day, Mar or Place. A Traverſe is Good, when it Traverſes 
that Part of it, which Strikes thro', or makes an End of the Cauſe, 
when the Point is determined by the Jury. [See 4 & 5 An. chap. 16. 
9. 2.] Every Plea ought to be Triable, otherwiſe the Cauſe will ne- 
ver be at an End. x 

All Pleas in the Affirmative ought to be f 4verr'd with Hoc Para- 
tus eft Perificare; but a Negative cannot be Averr'd, becauſe it can- 
not be Proved. | See the 4 & 5 Ann. chap. 16. This Afhrmative 
is what is call'd an A4verment, and is General as beforementioned, 
with Hoc Paratus, &c. Particular, as where the Life of Tenant for 
Life or in Tail, or the Age of a Perſon, 6c. are Averr'd. [For Pre- 
teſtando's, Confeſſing and Avoiding, Uncore Priſt, Ong eſt Eadem,t5c. 
See Regula Placitandi, Bohun's Inftitutio Legalis, &c. And the 
Books of Entries ; Of which there are great Variety.) | 

s Every Plea mult be Direct, and not by way of Argument or Re- 
hearſal; A double Plea will be Difallowd. [But Sce 427 5 Ann. 
chap. 16. Whereby any Dctendant, or Tenant, or Plaintiff in Reple- 
vin, in any Court of Record, with Leave, may plead as many ſeve- 
ral Matters as are neceſſary. See alſo Of Repleviu, ſupra.) 

* 'The Pleading of Every One ſhall be taken ſtrongly againſt him- 
ſelf. For Every One is Preſum'd to make the Beſt Of His Own 
Cauſe. 

When One is ® Authorized to do any Thing by the Common Law, 


Inſt. 283. a. by Grant, Commiſſion, Act of Parliament, By Cuſtom, He ought to 


purſue the Subſtance and Efſect of the ſame accordingly. And Re- 
2 be 3 gularly 


ah _ w 1 


L Ambiguum Placitum Interpretari Delet Contra Proferentem. 1 Inſt. 303. b. 


Chap. 4. Laws of England. „ 


gularly when One doth any Thing by Force of a M'arrant or Autho- 
rity, He muſt plead it. But Generally in late Statutes there is a Clauſe 
to empower One, that is ſued for Executing an Authority given in 
Them, To plead Not Guilty, and to give the ſpecial Matter in Evi- 
dence, [See infra Of Iſſnes.] | 

Whenever One cannot have the Advantage of the Special Mat- 
ter by Way of Pleading, 1 He ſhall take Advantage of it in the 
Evidence. | 

The Pleadings which amount to the k General Iſſue arc not to be 
Allow'd, but the General Iflue is to be FEnter'd, | 

[Sce, Where a Defendant will not Plead, OF Judgment by De- 
fault, infra: And the 4 Georg. chap. 11. For Tranportation of 
Unlawful Exporters of Wool that Refuſe, while in the Priſon for 
Want of Bail, to plcad to the Declaration, Gc. 
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VII. When the Parties by Plea, Replication, Rejoynder, Gc. are of 1n,c- 
come to Something affirmed by One, and denied by the Other, They 4 
are at Ie. 

| Tſe (From Iſſucr, Emanare, To Flow, Fixitns) is a Single, 11 fußt 
Certain and Material Point Iſſuing out of the Allegations and Pleas 126.4. 
of the Plaintiff and Defendant, Conſiſting Regularly of an Affirmative ringe 
and Negative, to be Tricd by Twelve Men. Upon a Writ of Right 4 4. 3. 8 
It is call'd the ® Miſe (from Mizto) becauſe the whole Cauſe is Put 1 loſt. 
upon that Point. Miſe is alſo taken for Expenſes, as Miſe & 294 b. 
Cuſtagia. | Finch, 398. 

Ie has ſeveral Significations in Law. Sometimes it is taken for 
the Children begotten between a Man and his Wife; Sometimes for 
Amerciaments and Fines; and Sometimes for Profits of Lands and 
'Tenements. But here it is taken for the Point of the Cauſe depend- 
ing in Suit, whereupon the Parties Joyn, and put their Cauſe to rial; 
which is Properly a Traverſe; 

Iſſues in this laſt Senſe are of 'Two Kinds, (g.) Upon Matter of 
Laco or upon Matter of Fat. | 

1, An Ifſue joyn d upon Matter of * Daw is to be Determin'd by » Finch, 
the Judges; and This is calld a Deynrrer, A Demurrer (from Book 4. 
Demorari, To Abide) is an abiding in Point of Law, and a Refer- 1 Int. 71. b. 
ring to the Judgment of the Court, whether the Declaration or Plea 52 a. 
of the Adverſe Party is ſufficient in Law to be maintain'd. When the Rep. 97% 

| 2 , * 8 . a 5 Rep. 104: 
Demurrer is joyn'd, The Caſe is made a Conſiliim, and is to be ar- * *© 
gued by Counſel on both Sides; and then the Judges give Judgment; 
taking it for Granted that he that Demurreth in Law confeſſeth all 
Matters of Fact that are well and ſufficiently Pleaded ; but not other- 
wiſe. If the Judges are Equally Divided, Gc. The Cauſe may be 
Adjourn'd into the Exchequer-Chamber to be argued by the Judges. 

[See 14 Ed. 3. Stat. 1. chop. 5. | 

A Demurrer is either General or Special. General, which ſhews 
no Cauſe. Special, which ſheweth the Cauſe of a Demutrrer, and 
docs particularly Specify it. [See the 27 Eliz. chap. 5. 4 & 5 An. 
chap. 16. In which laſt Statute the Judges are not to regard any 

F fff 2 | Defect, 
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Oportet quod Res certa deducatur in Exitum aut ꝓudicium. 5 Rep: 35, 38, 61. 
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» I Inſt. 
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P 1 Inſt. 
283. a. 


qa 1 Inſt. 
126. a. 
Finch, 398. 


Of Trial. 

1 1 Inft. 
124. b. 125. a. 
Finch. ch. 36. 


9 Rep. 30, 
31. 

2 Roll. Abr. 
** 5735 


578. 
1 Roll. Abr. 
572. 


Defect, except ſuch as are ſpecially ſet down for Cauſes of De- 
murrer. 

If the Point is Diſficult to be Decided, It is Publickly, argued by 
the Judges of the Court. [See Of Judgment, infra. 

2. An Iſſue of Fact, (i. e.) Whether che Fact is True or Falſe is 
either Touching a Matter of Record upon Pleading Nul tiel Record, 
or no ſuch Record; or touching a Matter in Pais or Fatt out of 
Court, as whether ſuch a Deed was ſealed and delivered by the De- 
fendant ; whether he promiſed Payment, &*c. If a Plea is ſufficient 
in Law, and the Matter of Fact thought to be Falſe, Iſſue is taken 
thereupon and Tried by a Jury. | 

The King may waive a Demurrer, and Take Iſſue at His 
Pleaſure. / | 

Iſſues of Fact too are ® General or Special. General, when it is 
left to the Jury whether the Defendant hath done any ſuch Thing 
as the Plaintiff layeth to his Charge, as when he pleads Not Guilty 
to a Treſpaſs, &c. Special, When ſome ſpecial Matter, or Some 
Material Point Alledged by the Defendant in his Defence, is to be 
tried by the Jury; as in Aſſault and Battery, where the Defendant 
Plcads that the Plaintiff ſtruck firſt, &c. 

There may be an Iſſue to Part and a Demurrer to Part. | See Of 
a Demurrer to Evidence, infra. 

In many Inſtances by Vertue of ſeveral Acts of Parliament One 
may plead the General Iſſue, and Give the Special Matter in Evi- 
dence for Excuſe or Juſtification; It is to be wiſh'd that it was ſo in 
more Caſes. P For theſe Acts are made for avoiding Prolixity and 
Captiouſneſs of Pleading, which is chargeable and Dangerous. Upon 
the General Iſſue The Defendant in ſuch Caſes may Give any 
Thing in Evidence, which proves the Plaintiff hath no Cauſe of 
Action. [See the 23 H. 8. chap. 5. 1 Fac. 1. chap. 15. 7 Fac. 1. 
chap. 5. 7 Fac. 1. chap. 20. 21 Fac. 1. chap. 12, &©c. See alſo of E- 
widence, poſt. | 

q If the Tender of the Iſſue comes on the Part of the Plaintiff, 
The Form is Et hoc petit £100 Inquiratur Per Recordum, or Per 
Patriam. If on the Part of the Defendant, He ſays, Ft de hoc Po- 
uit ſe ſuper Recordum, or ſuper Patriam. 

[See again the 4 & 5 Aun. chap. 16. For Coſts on Demurrer.] 


VIII. * Trial is an Examination of the Truth of the Point in Iſſue, 
or of the Queſtion betwixt the Parties, whereupon Judgment may be 
Given. The Trial of the Truth of the Fact is according to the Na- 
ture of the Iſſue. As, 

1, Trial By f Huſpection, upon a Writ of Error to Reverſe a Fine 
levied by an Infant; or in Auditd Orereld to Avoid a Recognizance 
or Statute acknowledged during Minority. Here the Infant may be 
View'd and Examin'd by the Court. But there Ought to be Other 
Concurrent Proof; for the Court may be deceiv'd if 'They rely only 
upon View of the Party. Alſo Mayhem ſhall be under the In- 
ſpection of the Court to Encreafe the Damage if the Court Thinks 
fit. 

2. Trial 


—— 
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Ventus ꝓudiciorum ſunt Tncerti, 8 Rep. 40. 
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2. Trial by © Vitneſſes, as where Iſſue is in Dower whether the * 9 Rep. zo. 
Husband is Living or No. Here Two Witneſſes at leaſt are requiſite, , _ Ay 
becauſe this Trial is by Witneſſes, not by a Jury. See the 2 G 3 Finch ch. 38. 
Ed. 6. _ 13. 0. 14. | 2 _ Abr. 

3. Trial by u Certificate of the Marſhal of the King's Hoſt, in Times And. = a 
Of War out of the Realm, whether the Party is in the King's Service 261. a 
or no; Of the Chief Officer of the Place out of the Realm in Time of ? Rep. 23, 


l 


Peace; as if it be alledged in Avoidance of Outlawry That the De— > Roll. Abr. 


fendant was in Priſon at Bourdeaux in France, It ſhall be Tried by . 22 
the Certificate of the Mayor of Bourdeaux. But it is ſaid That this 384. 583. 
muſt be underſtood when the ſaid Town was Part of the King's Do- 386. Ge. 
minions, For Matters within the Realm by the Certificate Of the 
Lord Mayor and Aldermen of London by the Mouth of the Recorder 
of'a Cuſtom of London, unleſs the Lord Mayor and Aldermen are 
intereſted in the Action; Of the SheriFs of London, whether one hath 
the Privilege of a Citizen, or is a Foreigner; Of the Judges Con- 
cerning Records in their Cuſtody, when Iſſue is joyn'd upon Nl tiel 
Record, or whether there is ſuch a Record or no; By Certificate of 
the Sheriff, whether He made ſuch a Return or no; Of the Ordina- 
ry in Cauſes Eccleſiaſtical, as of Loyalty or Lawfulneſs of Marriage, 
General Baſtardy, Excommunication, Plenarty by Inſtitution into a 


Church, Ability of the Parſon, &c. If a Defendant claims His Privi- 


lege as a Scholar, &c. of the Univerſity, The Claim is by the Certi- 
ficate of the Chancellor or Vice-Chancellor. But not if the Parties arc 
at Iſſue, whether the Defendant is of ſuch a College, Gc. 

4. Trial By * Wager ff Law, or the Defendant's Oath, upon a 1 Inft. 
Coneres, made in Secret, as in Debt upon a Simple Contract, De- 294 b. 
tinue, Oc. 2 Inſt. 4. 

To Wage Law (Fadiare Legem) is to take an Oath at the Bar, 4 Rep. 95. 
'That he oweth not the Debt Demanded of him upon a Simple 51 = 
Contract, or any Part thereof, Oc. But he ought to bring with him 909. 
Eleven of his Neighbours, or ſo many Perſons as the Court ſhall le Book 
Order, 'That will avow upon their Oaths, That they Believe He rc 
ſayeth the Truth. But this may be Diſpenſed with at the Diſcretion 
of the Court. [See Exod. xxii. o. 10, 11.] 

But Actions on the Caſe are brought for Debts, upon Simple Con- 
tracts; and 'Trover and Converſion for Detinue, c. where the De- 
fendant cannot Wage his Law ; Upon which Account Wager of Law 
is much out of Uſe. It ay be ſtill in Actions of Debt upon a By- 


| Law or an Amerciament in a Court-Baron, unleſs the Lord does pre- 


ſcribe to Determine Pleas by a Jury. No Wager of Law ſhall be 

againſt the King. And In Every Cuo minus brought by the King's 

Debtor in the Exchequer againſt one Indebted on a Single Contract, 

the Defendant ſhall not Wage his Law for the Benefit of the 

King. | | 
Y Trial By Battle is Diſuſed. Trial by Ordeal is taken away by ? 9 Rep. 33, 

Statute not Printed. | "mw 

5. Trial of Matters of * Law is by the Judges upon Demurrers, * 9 Rep. zo. 

BY | Special 1 Inſt. 125. a. 
155. b. 
2 Np - L | NIN Finch 227. 


: | 3 Inſt. 29. 
Ex Facto us Oritur. 2 Inſt. 226. b. 2 Inſt. 49. 3 Inſt. 29. 137, 230. 


Ad Rueſtionem Furis Non Reſpondent Furatores, ſed Fudices. 1 Inſt. 125 a. & b. 
226. a. 9 Rep. 24 
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Special Verdicts and Exceptions to Evidence. Alſo upon the Cuſtoms 
and Uſages of Every Court. EE 
If a Judge is Doubtful or Miſtaken in Matter of Law, A Stander- 
by (as Amicns Curie) may be allow'd to inform the Court. 
Ty 6. Trial of Matters of * Record is to be by the Record it ſelf, 


117. b. The Proceedings of Courts Not of Record, ſhall be Tried by a 


2 Roll. Aber N 
pp 5 5, ”. 5 Trial by Twelve Men, or By b Fury, is the Common Method, 
1 and of Daily Practice. [ See Of Trial By Peers, chap. 5. poſt. ] Mat- 


Kcp. 33, ters of Fact arc to be 'Lried and Decided by Them; tho? if They 
inch 399, take upon 'Phemſelves the Knowledge of the Law, and give a Ge- 
+> g neral Verdict, It is Good. But to Find the Special Matter is the 
led as a. ſafeſt Way. 
In this way of Trial by Jury, Let us Conſider the Proceſs to 
Bring in the Jury, Cha/lenges of the Jury, The 7:cidence to be given 
to the Jury, The Feradttt. 


1. The Proceſs to Bring in the Jury in the Common Pleas is By 
F-enire facias and Habeas Corpora Furator. A Diſtringas Furat' 
goes out of the Rings Bench to the fame Intent. Upon this Writ of 
I-unire Ihe Sheriff thall return a Jury in a Panel, or little Piece of 
Parchment, annexcd to the Writ ; on which Account the Jury is ſaid 
to be Iii amel d; and then ſhall go to the Writ of Habeas Corpora to 
; bring in the Jury. [See the Catalogue of Writs, ſpra, For Yenire 
Facias, Habeas Corpora, and Diſtriugas Furatores, and the 13 Car. 2. 
Stat. 2. chap. 2. 7 & 8 IV. z. chap. 32. 


By the 4 & 5 Ann. chap. 16. By Fertne of Special Il rits of Di- 
ſtringas 07 Habeas Corpora Six Farors may View the Houſes, Lands, 
or Places in Vneſtion. | See 1 Luſt. 158. b.] 


Now the Plaintiff's Attorney ought to Give the Defendants Attor- 
ncy ſufficient Notice of Trial. 

When the Jury appear upon the Proceſs, If the Defendant does 
not appear, The Plaintift may Pray that the Enqueſt may be taken 
Med by Default, and his Petition will be Granted, whether the Defen- 
(hs L I te bt, due, we Fixec? dant afterwards appears or not. But if the Plaintiff makes Default, 


WOE cer Gabe 4 Ch. He ſhall be Nor/rted, and the Detendant ſhall have Coſts, See the 


vs | 78 8 / 3. chap. 22. and For the Writ of Proviſo the Catalogue of 
il Ilrits, ſupra, v. Proviſo.} 

11 > * = 3 8 . 
Hen The © Fury (Jurata, From Furare, To Swear) ſignifieth 
1 Init. 154. b. 1'welve Men ( Liberos & Legales, Freemen, Indifferent, and not 
FSA Bo 15 b. Outlaw'd or Infamous) who are Sworn Judges upon Evidence in Mat- 
2 27. 


> Inſt. 221. ters of Fact. The Words Aſe, Euqueſt and Homage, are ſometimes 
taken for a Jury. | 

„ . N. ul. 4 Aliens, Men Attainted for any Crime, ought not to ſerve on 

166, Jurics. Clergymen, Infants under Fourteen Years of Age, and Per- 

z laſt. 447- ſons Seventy Years Old, Gc. are Exempted. [See ]/eſtar. 2. chap. 38. 
For Perſons Seventy Years old. 6 V. 3. chap. 4. For Apothecaries. 
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Ad Quæſtionem Facti Non Reſpondent Judices, ſed Juratores, 1 Inſt. 125. a. & 
b. 226. a. 9 Rep. 24. ä 
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1 7 & 8 V. z. chap. 32. For the County of Yi, and for the Inhabitants 

of Weſtminſter, &c. Non ponendis in Malis & Faratis in the Cata- 
logue of Writs, ante.] 

There is a Jury ſometimes Per Medietatem Liuguæ, (i. e.) Half 

of the Jury are to be Aliens, where One of the Partics is an Alicn. 


See 27 Ed. 3. chap. 13. 8 H. 6. chap. 28. 1 & 2 Ph. && M. chap. 4. 
— this is not allow'd in © High Treaſon. F «3 tuft. £5; 


By the 21 H. 6. chap. 4. If Both Parties are Aliens, The Jury e 
hall be all Engliſh. | 


Sometimes a Special Fury is Granted, (ↄig.) That the Sheriff ſhould 
Attend the Prothonotary with his Book of Frecholders, that The 
Prothonotary, in the Preſence of the Attornies on both Sides, may 
take out Forty-cight, from which cach Party may ſtrike out Twelve, 
and then the Sheriff may Impanel the Reſt. 

[Sec the 7 & 8 V. 3. chap. 32. For the Conſtable's Duty to Return 
to the Quarxtcr-Scthons a Liſt of all thoſe that are Qualified to ſerve 
on Juries, &c. Sce alſo the 8 G 9 . z. chap. 10.] 

f Tales Men (Tales De Circumftantibus) are By-Standers to ſup- f 10 Rep. 

ply the Want of Jury-Men of the Principal Panel, who were Impa- 102, 103, 
nel'd on the Jury and did not appear; or at their Appearance were Piden — 
Challenged by either Party as not indifferent. In which Cafe The 2 Roll. Abr. 
Judge, upon Motion of the Plaintiff or Defendant, Grants a Supply 671, 672. 
to be made by the Sheriff, &c. of one or More Preſent in Court to 
make a Full Jury, which He could not do By the Common Law. 
[ Scc the 35 H. 8. chap. 6. 4 2 5 Ph. 2 AM. chap. T:-4 Eig. chap. 25. 
14 Elis. chop. 9. 4& 5 V. &. M. chap. 24. and eſpecially the 7 & 
8 V z. chap. 32.] There is alſo a Decem Tales, as when a full Ju- 
ry doth not appear at a Trial at the Bar, there goes out a }/rit to the 
Sheriff Apponere Decem T ales. 

3. There may be Challenges of a Jury. As Challenge (Calummin s 1 oft. 

a Feign'd Word in this Caſe) in Legal Senſe, as applied to a Jury is 122 b. + þ 
an Exception againſt Them that are Return'd to be Jurors. This Terms of the 
Challenge is Twofold (g.) To the Array and to the Polls. Law,v. Chal- 

1. A Challenge to the Array (becauſe the Jurors Names are Ar- _ 
raied and Rank d One under another) is to the Array of the Prin- 401 412, 
cipal Panel, or to the Array of the Tales. A Challenge to the Array 4:3: = 
of the Principal Panel is at once to except againſt all the Perſons 5.5: * 
ſo Arraied or Impanel'd. And here may be a Principal Cauſe of 638, 639, 
Challenge to the Array, and a Challenge to the Favonr. 1. A Pri u- 40, A, &c: 
cipal Cauſe, in Reſpect of Partiality or Default of the Sheriff, Oc. 
and not in Reſpect of the Perſons Return'd.. Partiality of the Sheriff 
may be by Reaſon of Kindred or Affinity to the Plaintiff or Defen- 
dant, or if one of the Jury is return'd at the Nomination of the 
Plaintiff or Defendant, Oc. His Default may be by not returning a 
Knight, when a Peer of the Realm is either Plaintiff or Defendant ; 
or if the Array is Return'd by the Bailiff of a Franchiſe, and the Sheriff 
Returns it as of himſelf, 2. To the Favorr; which is not ſo Self-Evident 
an Exception, but is left to the Judgment of Triers, Two of Them 
that are Impanel'd being appointed by the Court for that Purpoſe ; 
as if the Plaintift or Detendant is Tenant to the Sheriff, or if the She- 
rift's Son hath Martied the Daughter of the Party, Gc. This Excep- 
tion to the Favour may be left to ſuch a Trial and the whole - 
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h 1 Inſt. 
156. b. 

157. a. & b. 
158. a. 

17. 5. 
Kitchin 181, 
Ec. 


i x Cro. 413, 


k 1 Inft, 

I 56. b. 

157. a. & b. 
158. a. 

Hob. 294. 

2 Saund. 344. 


ray may be Quaſhed for it. The King may take a Principal Chal- 
lenge or To the Favour; and it ſhall be tried according to the uſual 
Courſc. But where the King is Party, or in Caſe of Life, One 
ſhall not Challenge the Array for Favour, tho' the King may do it. 
A Subject may take a Principal Challenge. If one Man is Sworn, 
The Array cannot be Challenged either for a Principal Cauſe of 
Challenge, or For Favour. Yet If the Challenge to the Array is 
found againſt the Party that takes it, He ſhall have His, Challenge 
to * Array of the Tales, and His Particular Challenge to the 
Polls. 

2. A Challenge to h the Poll; is an Exception againſt One or More 
Particular Jurors Return'd. And this may be Peremptory, Principal, 
For Favour, For Default of Hundredors. 

1. Peremptory, without ſhewing any Cauſe, which is only in Trea- 
ſon or Felony, in Favour of Life. | 3 

2, Principal, ſo call'd becauſe if it is found true, It is ſufficient 
without leaving it to Triers. Principal Challenge to the Poll may 
be reduced to Four Heads, (v.) Propter Honoris Reſpectum, Prop- 
ter Defettum, Propter Affectum, Propter Delictum. 

Propter Honoris Reſpectum, In Reſpect of Honour, as becauſe He 
is a Peer of the Realm. | 

Propter Defectum, in Reſpect of ſome Defett, or Default; as of 
Birth, becauſe Alien born, or of Age, becauſe a * Minor, or of 
Eftate. For, 


By the 4 & 5 W. & M. chap. 24. and the 7 & 8 W. 3. chap. 32, 
Juror Eſtates ovght to be 10 l. per Ann. at leaſt, in Freehold or Co- 
pyhold Land,; and in Wales Six Pounds per Ann. excepting Strau— 
geri Returnd Per Medietatem Linguz. Tales-Men muſt be Freehold- 
ers or Copyholders of the County of Five Pounds a Tear ; and within 
Wales of Three Pounds a Tear. Saving to All Cities, Boroughs, and 
Towns Corporate their Antient Uſage of Returning Furors in ſuch 
Manner as hath been Accuſtom d. 


[See the 2 H. 5. Hat. 2. chap. 3. 8 H. 6. chap. 29. 4 H. 8. 
chap. 3. 23 H. 8. chap. 13. 35 H. 8. chap. 6. 27 Eliz. chap. 6. See 
alſo the 7 G 8 I}. z. ny 32. 2 Ann. chap, 18. 10 Ann. chap. 14. 
For the County of 7ork. | 


Theſe Statutes ſpeak only of Jurors Eſtates betwixt 1 Party and Par- 
ty, which extend not to the King where He is Party. But here the Ju- 


ror ought to have ſome Freehold, as at Common Law. 


* Propter Aﬀeitum, working a Principal Challenge or to the Fa- 
vour. Principal, when there is Expreſs Favour or Expreſs Malice. 
If a Body Politick or Incorporate brings an Action that concerneth 
the Body, If the Juror is of Kindred to any of that Body, It is a Prin- 
cipal Challenge. So if one of the Parties is of Conſanguinity or Affini- 
ty to a Juror; If a Juror hath given a Verdi& before for the ſame 


Cauſe, Matter or Title, tho' betwixt other Perſons ; If One Labours 


a Juror, and Gives Him any Thing for His Verdict; If after He is 
2 Return'd, 


C— — __e Tl. www. 


— * * 


 * Minor Jurare non poteſt. 1 Inſt. 112. b. 
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Return'd, a Juror doth Eat and Drink at the Charge of either Party; 
If a Juror hath been an Arbitrator choſen by the Plaintiff or Defen- 
dant in the ſame Cauſe. To the Facour, | See Poſtea.] 

Propter Delitium, For Crime, as if the Juror is Convicted and 
Attainted of Treaſon, Felony, Perjury as a Witneſs, adjudged to the 
Pillory, 'Tambrel, &*c. or to be branded or Stigmatized, or to have 
any other Corporal Pnniſhment, whereby he becometh * Infamous, 
or if He is Outlaw'd or Excommunicated. 

Theſe are all Principal Challenges, becauſe they are betwixt the 
Parties to the Record. | In this and all other Caſes he that Chal- U 1:8, 
lengeth muſt ſhew the Record If He will have it take Place as a 157: U 
Principal Challenge ; Otherwiſe he muſt Conclude to the Favour ; 
unleſs it is a Record of the ſame Court. | 

3. For ® Favor; when either Party cannot take any Principal u 1 Int. 
Challenge, but ſheweth Cauſe of Favour ; which muſt be left to the 157. b. 
Diſcretion of the Triers upon hearing of the Evidence, as upon a 
Challenge of the Array for Favour. But ſome of them come nearer 
to a Principal Challenge than Others. The Cauſes of Favour are In- 
finite ; but thereof ſomething may be gather'd from what Hath been 
ſaid. In General It is a Rule, That a Juror muſt ſtand indifferent 
as he ſtands Unſworn. | 


4. For Default of f Hundredors. But, 


By the 4 & 5 Ann. chap. 16. For preventing Delays which happen 
by Reaſon of Challenges to the Array of Panels of Jurors, and to the 
Polls for Default of Hundredors, Every Venire Facias for Trial of 
Iſue in any Actien or Suit in any Court of Record at W eſtminſter, 

all be Awarded of the Body of the Proper County, where ſuch Iſſue 
is Triable. This is not to Extend to Appeals of Felony or Murder, or 
to any Indittment, Preſentment, &c. of Treaſon, or Felony, or to any 
IWrit, Bill, Action or Information upon any Penal Statute. [See the 
27 Elis. chap. 6.] 


The Time to Challenge a Juror is before He is Sworn ; Otherwiſe, 
if the Cauſe of Challenge ariſes after He is Sworn. 

The Juror Himſelf may be Examin'd upon an Pore Dire (To Finch. 413. 
ſpeak the Truth) 8 his Oath, to inform the Triers of the Truth 1 Inſt. 158.b: 
of the Challenge, it the Cauſe of Challenge tends not to his Diſcre- 
dit. But the Triers are not bound by His Oath. 

No Challenge can be made to a Jury Impanel'd upon a Writ of 


Enquiry. [See Of Judgment, infra.] 


[See Of Trial and Challenge, chap. 5. poſt.] 
4. Each Juror mult take the Oath appointed by Law, and muſt be 


ſworn well and truly to Try the Iſſue of Ni Prius according to 
'Their Evidence. 


Evidence (Evidentia) is generally uſed for ſome Proof either 3 of 
by Writings or Witneſſes. the Law, 6. 


Evidence. 


cG 88 8 This x Ing 283. a 


Y —— — Sn t FA at "OE 2 I "508 * i. aL 3 
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* Repellitur a Sacramento Infamis. 1 Inſt. 182. 4. 
Vicinus Facta Vicini Preſumitur Scire. 1 Inſt. 158 b. 85 
2 Probationes Debent eſſe Evidentes, Perſpicue & Faciles Iutelligi. 1 Inſt. 283. 4. 
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? Trials per 
Pais 177, 
17S, 232, 
233. 


19 Rep. 31. 
,1 Inſt. 117. b. 
262. a. 

2 Roll. Abr. 


574, 575» 


575: 
r 10 Rep. 92. 


2 Cn. 128, 
a. & b. 

3 Inſt. 173. 

Trials per 
Pais 166. 


This Word Evidence doth not only contain Matters of Record, as 
Letters Patents, Fines, Recoverics, Inrollments of A and Sale, 
Sc. and Writings under Seal, as Charters and Deeds (tho' the Seal is 
broken off) and other Writings without Seal, as Court-Rolls, Ac- 
counts, Letters, (5c. which are call'd IJaſtrumemts; But in a larger 
Senſe It containeth alſo the Teſtimony of Witneſſes, and Other Proofs 
to be produced and Given to the Jury for finding the Iſſue joyn d be- 
twixt the Parties. It is call'd Evidence, becauſe thereby the Point 
in Iflue is to be made Exident to the Jury. If it Texds towards ſuch 
Evidence, It is alſo call'd Evidence in Legal Underſtanding, tho not 
in Common Speech. | | Ts 

Where the Evidence proves the Effect and Subſtance of the Iflue, 
It is Good. 

1. As to J/ritings. | 

p Gencral Acts of Parliament may be given in Evidence, and need 
not to be pleaded. ' Of theſe The Printed Statute Book is Good Evi- 
dence. A Private Act, tho' Printed by Raftal, &c. is not to be Al- 
low'd. A Copy muſt be Examind by the Record of Parliament 
Roll and ought to be Pleaded. 

4 Records and Inrollizents prove Themſelves, and cannot be pro- 
ved by Witneſſes. Ther Copy of the Record or Inrollment may be 
given in Evidence, being Sworn to be a True 9 No Razure or 
Interlining ſhall be intended in a Record. But the ſureſt way is to 
Exemplity a Record under the Great Seal, or under the Seal of the 
Court to prove a Record upon N Tiel Record Pleaded; and then 
the Exemplification of a Record may be offered in Evidence; if the 
whole Record, not a Part of it, is Exemplified. f But if one takes 
out a Copy of Part of a Record, He muſt at leaſt take out ſo much 


as Concerns the Matter in Queſtion, and make Oath that there is no 
more of it that Concerns the Iſſue. 


By the 3 & 4 Ed. 6. chap. 4. 13 Eliz. chap. 6. An Exemplification 
of the Inrollment of Letters Patents under the Great Seal ſhall be ſuf- 


ficient to be Pleaded and ſhew'd forth in Court. 


t x Inſt. 
225. b. 


» Trials per 
Pais 167, 
209. 


The * Letters Patents Themſelves were to be ſhew'd at Common 
Law 

[See the Difference betwixt an Exemplification and a Conſtat, and 
of an Inſpeximus, Innoteſcimus, and Vidimns. 5 Rep. 53, 54-] 


Ay the 5 H. 4. chap. 14. 23 Eliz. chap. 3. 27 Eliz. chap. 9. 
Inrollments of Fines a7d Recoveries are of as Great Validity as the 
Originals. 


uA Fine or Common Recovery may be given in Evidence, tho' it 
is not under the Great Seal, or Seal of the Court, and without vouch- 
ing the Roll of the Recovery. 'The Part Indented is the uſual Evi- 
dence that there is ſuch a Fine. But again It is ſaid on the Contra- 
ry, That the Fine muſt be ſhew'd with the Proclamations under Seal, 
and that the Coro or Indenture will not be ſufficient. 

An Inrollment of a Deed proves it ſelf, the Court being Certificd 
of it by a Copy of the Inrollment examin'd and atteſted upon Oath. 
Inrollments ought to be Credited, the Dceds being firſt acknowledg- 
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ed to be the Deeds of the Parties before a Maſter in Chancery, if in- 

roll'd in the Chancery; or before Judge of the Court where it is in- 

roll'd. The Tranſcripts too are made by Officers of 'Truſt. But the 
Inrollment of a Deed, which nceds no Inrollment, or * where the « ral per 
Eſtate doth not paſs by it, is only Evidence to ſome Purpoſes, and Pais 194, 


when it can be proved to a Jury by Circumſtances, That there was . 587. 
ſuch a Decd. 


By the to Ann. chap. 18. If an Indenture of Bargain aud Sale is 
pleaded, a Copy of the Inrollment, examiu d and fign'd by the Proper 
Officer, and proved upon Oath to be a true Copy, 1s as good Evidence 
as the Original Indenture of Bargain and Sale. [See the 5 Fliz. 
chap. 26. 5 Ann. chap. 18. 6 Ann chap, 35. 7 Ann. chap. 20. and 
Of Bargain and Sale. Book 2. chap. 3. and the 7 & 8 V. z. chap. 7. 
where in a particular Caſe the Book of the Clerk of the Crown, or a 
Copy thereof, may be given in Evidence, 12 Aun. Sell. 2. chap. 14. 
where Examinations of Popiſh Patrons, (5c. 1 Georg chap. 10, where 
Emtries of Augmentations, Gc. or Copies are Evidence. ] 


A Copy of a Convittion upon an Indifiment of 'Treſpaſs, Oc. is 
not ſufficient Evidence ſingly by it ſelf in an Y Action of Treſpaſs, Gc. 1 Terms of 
but with other Evidence it may. An Expreſs Confeſſion upon an nad, e 
Indictment is full Evidence; not an Implied Confeſſion ; where the Salads was 
Defendant ſubmits to a Fine rather than contend with the King. Pais 166, 25. 

A Record of an Inferior Court has been rejected in Evidence, and 
the Party has been put to prove what was done in the Inferior Court. 

So much of Evidence by Records, as they come under the Head of 
Evidence by Writings. 

Concerning Deeds and Mritiugs Not of Record. 

Every * Antient Deed proves it ſelf where Poſſeſſion has gone ac- . ; 19g. 6. b. 
cordingly; and tho' it has no Seal on it, or tho' the Execution of it 2 Inft. 118. 
cannot be proved. But Later Deeds muſt be prov'd by Witneſſes. Pais Pe 
If the Seal is broken off, yet the Deed may be given in Evidence. If 220, 232, 
Witneſſes are Dead, Their Hand-writing muſt be proved. A Deed 233. 
cannot be proved by a * Copy. For the Original Deed might be In- . 1g. 223. 
terlin d, Razed, or not ſufficient in Law, or not Seal'd'or Deliver'd. a. & b. 
Yet in Caſes of Extremity, as where the Deed was burnt, &c. the 12.Ne?: 97: 
Judges may at their Diſcretion allow it to be prov'd by Witneſles. A pais of 
Copy of a Deed will be Allowd, when the Defendant has the Deed, 
and will not produce it. If an Original Deed is in Being, or may be 
had, 'The ® Connterpart cannot be produced in Evidence; otherwiſe » : Lev. 23. 
if the Original cannot be procur d. Nay a Copy of a Counterpart nab per 
of a Leaſe, the Leaſe being loſt, has been admitted. The © Recital — 
of a Deed is no good Evidence, without ſhewing the Deed it ſelf; 332. b. 
unleſs it can be prov'd That there was ſuch a Deed in Being and that Lal 744 
It is loſt, There cannot be an Exemplification of a d Copy of a Deed, 2 Lev. 108. 
tho the Copy is inroll'd. J/ritings not of Record, as Leiger Books 3 Inſt. 173, 


of Corporations, where Leaſes and Grants are Enter'd, and ſuch Pa- Trial per 


per- Books, cannot be exemplified under the Great Seal, or other Seal Pais 231- 
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* 2 Roll. 
Abr. 686, 
687. 
Trials per 
p Pais 165, 


218. 


Trials per 
Pais 180. 
contra. 

1 Cro. 411. 
6 Trial per 
Pais 173, 
232. 

h 9 Rep. 31. 
Hob. 188. 


i Raym. 84. 


Lit. 75. 


' Trials per 
Pais 17S, 
228. 


m 1 Vent.'66. 
Trial per 
Pais1 67, 
168, 207, 
208, 234, 
239. 


1 Inſt, 
303. a. 

2 Roll. Abr. 
679. 

Trials per 
Fais 167, 
212. 


in Court of Record, but the Origin i mult be produced]; for a Leiger- 
Book it ſelf is but a Copy. Therefore it muſt be abſurd to offer a 
Copy of a Copy. Original Letters mult be thew'd, not a Copy of 
Them. © A Pedigree drawn by a Herald at Arms for One that 
claims to be Heir, Sc. will not be accepted as Evidence, without 
ſhewing the Records or Antient Books from whence it was taken. A 
Regard will be had to very Antient Books. But a Copy of an Inſeri- 
ption on a Grave-ſtone has been admitted in Evidence to prove a pe- 
digrec. f A Churchk-Book ought not to be allow'd in Evidence. 2 A 
S/:0p-Book is no Evidence after a Year. [See 7 Fac. 1. chap. 12, 
Methinks the Book only of a Merchant or Trader ſhould be no good 
Evidence to prove a Debt duc to Himſelf; tho” it is good Evidence 
for the Adverſe Party to prove a Debt againſt Him. The Book of 
h J)oe{day brought into Court is good Evidence to prove Lands to 
be Antieut Demeſuc. An Almanach has been allow'd ſufficient Evi- 
dence to prove a Day to be Sunday. An Almanack, wherein a Fa- 
ther had writ the Day of the Birth of His Son, was allow'd as good 
Evidence to prove the Non-Age of His Son. 

Proceedings in Courts not of Record, as County-Courts, Hundred- 
Courts, Courts-Baron, Gc. may be denied, and Tried by a Jury. 
They cannot be proved by the Rolls, but muſt be proved by Wit- 
neſſes; and then the Rolls may be Evidence too. A Copy of the 
Court Rolls of a Court Baron regularly will not be admitted 
in Evidence, * tho' Copies of the Court-Rolls are the only 
Evidence, in point of Alicnation, Concerning the Tenements 
of Copyholders, the Court-Rolls themſelves muſt be ſhewn. 
But there hath been an unſettled Practice in this Caſe, ! the Judges 
having allowd Copics of Copyhold Lands and Admittances to 
be given in Evidence, where the Rolls have been in Being, as well 
as where they have been loſt. If Copies of Court-Rolls are ſhew'd 


to prove a Cuſtomary Eſtate, the Enjoyment thereof alſo as ſuch. 


ought to be proved. Upon Motion a Copyholder hath obtained a 
Rule for the Steward of a Court-Baron to Grant Copies, and that 


the Court-Rolls may be produced at Trials; becauſe all the Tenants 


of a Manor have an Intereſt in the Court-Rolls. But this hath been 
alſo denied. | : 


m A Bill againſt a Complainant in the Court of Chancery has been 


Allow d; but look'd upon to be but ſlight Evidence. A Defendant's 


Auſerer is Evidence againſt Himſelf, tho' not againſt Others, if the 


Bill is proved. Depoſitions of Witneſſes in Chancery betwixt the 


ſame Parties may be accepted, eſpecially if the Witneſſes are Dead, 
proving the Bill and Anſwer. A Decree is no Evidence in a Court 
of Common Law. An Afidavit made before a Maſter in Chancery 


is not to be allow'd as Evidence, tho the Party is Dead; unleſs One 


can make Oath that ſuch an 4fdavit was made in his Preſence: It 
may be allow'd as a Note er Letter. Afdavits may be read in 
Courts upon Motions, but not upon Trials. [See 5 Georg. chap. 24. 
To prove the Bankruptcy, Gc.] 

n Depaſition in the Eccleſiaſtical Court cannot be given in Evi- 
dence ; but a Sentence may in a Cauſe of 'Tithes, c. and the Sen- 
tence may be alledg'd Summarily. (See the 29 Car. 2. chap. 8. as 
to Evidence of A4ugmentations to ſmall Vicarages and Curacies by 
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5 the Regiſter s Book, c.] A * Probate of a Mill as to Perſonal Fitate * 8. | 
of £ ſhall be admitted. But if Iflue is taken upon it, as that the Seal is Trials per 
at | forged, or that there was Bona Notabilia, It thall be tried by a Ju- Pele 193, 
ut ry. 2:8 Will under which Title to Land is made mult be ſhew d, 5 
A 5 not a Copy or: it, or the Probate, or any Proceedings about it in 1 Lev. 236. 
TY the Spiritual Court; unleſs perhaps the Original cannot be found. N 
50 Yet if the Will is proved in the Chancery, Copies of the Proceedings 233 LIN, 
1 there will be admitted in Evidence. 1 An Accoumt of an Executor or : 
A | ES , . ' 8 E ö qQ Trials per 
, | Adminiſtrator allow'd by the Ordinary ſhall not be given in Evidence, pais 211, 
* | nor any Regard had to it upon Plene Adminiſtravit. The Acts of 235: | 

2 iaſti ave Admitted to prove the Grant of * * E555 
5 the Eccleſiaſtical Court have been | | prove t o 
of an Adminiſtration. in a Yyare Impedit a Copy of a Retainer, 
* | which was cnter'd in the Court of Facultics, was offer'd in Evidence 
*y | on the Behalf of a Chaplain, but was not allow'd. 
od By the 7. & 8 V. z. chap. 7. If any Perſon ſhall make a Falſe or 
Double Return of a Member of Parliament. He ſhall forfeit 300 1. to 

* be Divided betwixt the King, the Poor of the Place and the Infor- 
oe mer, and the Party proſecuting may give in Evidence the Book of 
3 | the Clerk of the Crown, or a Copy thereof: 
ar 2. Of * Witneſſes. 3 


| F \ Witneſſes cannot Teſtify a Negative but only an Affirmative. 4 Inſt. 663 
19 | Witneſſes muſt ſwear to ſpeak the Truth, and nothing but the 
Truth, of what they have Heard or Seen, not what They t he- z Inſt. 166. 


= N licve or Remember, or to the Beſt of their Remembrance. | 

* To a Jury Ore Witneſs is ſufficient. But if a Witneſs is u D7famorns n Inſt. 6 x. 
5 (i. e. Attainted of a Falſe Verdict, or of a Conſpiracy. at the Suit of & b. 

” the King, or Convicted of Perjury, where a Pardon cannot Reftore 


4 His Credit, [See 5 Eliz. chap. 9. ] or Convicted of a Premmmire, For- 
4 ? gery upon the Statute of the 5 Eig. chap. 14. (not upon the Statute 


a | of the 1 H. 5. chap. 3.) or Convicted of Cheating at Cards and Dice 

lat on the Statute of the 9 A477. chap. 14. or Convict of Felony, and 

its not Xx Pardon'd. (A Burning of the Hand upon Conviction is in the * Hob. 11. 

28 Qa ture of a Statute-Pardon, [Sec 18 Elig. chap. 7. ] or if One by 1 Vent. 349, 
| Judgment Hath loſt His Y Ears, or ſtood in the Pillory or Tumbrel, ay b. 

En or Hath been Stigmatized or Branded, or whipt, Oc. All theſe ought 3 Inſt. 219. 

ts to be Rejected from Giving their Teſtimony, while the Judgment is 3 L. 426, 

he in Force, But the Record of theſe Convictions or Attainders muſt © © 

11 be produced in Court. You ſhall not be allow'd to ask the Witneſs 

id, | any Queſtions to Accuſe Himſelf of any of theſe Crimes. You may 

art > _ Impeach His Credit by Other Witneſſes as to his Character and Rc- 

TY . putation in General ; but ſhall not be admitted to make Proof of 

ne Particular Crimes, whereof he never was Convicted ; for this is not 

It a proper Time for his Trial. 1 EW 

in | * 2 An 

24. | 
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* Zudex non Poteſt ſe Teſtis in Profpria Cauſa. à Inſt. 297. 
Plus Valet Laus Oculatus Teſtis, Quam Auriti Decem. Ibid, _ 

Teſtibus Deponentibus in Pari Numero, Dignioribus eſt Credendum. Ibid. 
Allegans Contraria non eſt Audiendus. Ibid. . | 
Furamentum in parte Verum, In parte Falſum, non eft Admittendum. Ibid. 


Allegans Suam Turpitudinem Non eſt Audiendus. Ibid. 
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2 Inf. - z An Infidel, (not a Jew, for he ſhall be 3worn on the Old 'Te- 
3 2001 25 o. ſtament) One of Non: ſane Memory, or not of Diſcretion, A Party 


71 Iaſt. 6.b. intereſted in the Suit, A * Wife For or againſt her Husband, & ecor:- 
3 Cro. 483, tra, becauſe they are but one Perſon, (except in Caſe of 'Tregſon, 
1 Ventr. 243, and as to the Wife, upon the Statute of the 3 H. 7. chap. 2. For 
244- forcibly taking away and marrying Her) 'The Party to an Uſurious 
3 16% Contract againſt the Uſurer, in an Information upon the Statute of 


Uſury ; ought alſo not to be Heard as Witneſſes. 


v 1:4. „ b. 4 Kinſmen, tho never ſo near, Tenants, Servants, Maſters Coun- 

2 Roll. Abr. ſellors, Attornies, One of the Jury upon Trial, One that is Bail to 

a , the Arreſt, not to the Action [ See Of Bail, ſupra. ] and all Other; that 

Ou ole are not Infamous, or Want Underſtanding, or not Parties in Intereſt, 
may be Witneſſes. A Legatee may be admitted to prove a Will, if 
his Legacy is but ſmall; or if he hath received His Legacy or Re- 
leaſed it. Kinſmen, Servants, Gc. may be Sworn ; but their Credit 
ſhall be left to the Jury, [See the 7 & 8 V. z. chap. 34. 1 Georg. 
chap. 6. Concerning the Solemn Affirmation of Oyakers.] 

© 4 Lev. 132. Witneſs, laying a © Wager, 'That the Party for whom He is to 
be a Witneſs will Carry the Cauſe, ſhall not make him incapable to 
be a Witneſs. For then by fuch Art no unwilling Witneſs could be 
made uſe of. 

4 Noll. Abr. © In An Action Againſt the Hundred upon the Statute of Miu- 

685, 686. cheſter, the Party Robbd may be a Witneſs for Himſelf. If 


3 73, a Maſter Delivereth Money to His Servant, and his Servant is 


HR 7 Pe Robb'd, he may be Admitted to prove the Delivery of the Mo- 
1 Ae ial 842.16 fenen, ney to His ant tho' the Maſter is Plaintiff in the Action. 
where (od phvatars 2+: -u4( Ou.) For he might have had Other Witneſſes to prove the 
it * | Delivery. A Leſſor that lives out of the Hundred may be a Wit- 
neſs for the Hundred; for His Tenant of the Land pays the Con- 
tribution to the Loſs by Robbery, if a Tax is leyied. Hundredors, 
tho they have no Lands and pay no Taxes, cannot be Witneſſes 
for the Hundred; becauſe when the Money recovered againſt the 
Hundred comes to be levied, they may be worth ſomething ; and be- 
cauſe they are compellable to Watch and Ward. Sojourners, Ser- 
vants, and thoſe that receive Alms, may be Witneſſes. 

© x Lev.231, © Members of Corporations ſhall be Admitted or Refuſed to Give 
236, 241. Evidence in Actions brought by Corporations, as their Intereſt is ei- 
ther Small or Great, whereby It may be preſumed whether they will 
be partial, or not. But to avoid ſuch Debates, It is the beſt way to 
Disfranchiſe Them. [See the 3 & 4. V. & M. chap. 11. 1 Ann. 
chap. 18. and Book. 1. chap. 7. Concerning the Accounts of Church- 

wardens, Overſcers of the Poor and of Decay'd Burgeſſes.] | 
An Informer may be a Witneſs, tho' He is to have part of the For- 

feiture, (i. e.) where Other Witneſſes cannot conveniently be Had. 
"Gar _— f A Counſellor, Attorney, Sollicitor, ought not to be examin'd 4- 


gainſt their Clients, becauſe they are obliged to keep Their. Secrets. 
But of Their own Knowledge before Retaine 


r, They may be cxa- 
min'd as Witneſſes if ſerv'd with a Subpœna. . 
: zRoll.\bs, The 8 King cannot be a Witneſs under his Signet Manual. 


e Things done in a h Foreign Country may be given in Evidence to 
OD. 213. 21 


4 Rep. 2, © Jury. And upon Trial of Things done beyond Sea, The Teſtimony 


> Roll. Rep. Of a Publick Notary from thence is Good Proof. 
346- n | : 
ro. 442 | : To 
4 


Ch. 4 Laws of England. 


To Prove the Confeſſion of the Party is oftentimes lender Evi- 
dence, if there is no Proof of a Dealing betwixt the Plaintiff and 
Defendant. However a ! Confeſſion muſt not be taken as to part on- 
ly. As if it be ſworn, That the Defendant confeſſed the Debt, but 
ſaid at the ſame Time that He hath paid it, The whole ſaying muſt 
be taken altogether. 

If a Witneſs is not able to 'Travel, A Judge may excuſe His Non- 
appearance, and Certify His Examination. Where a Witneſs can- 
not be preſent at the Trial, by the Conſent of the Plaintiff and De- 
fendant, or by Rule of Court, He may be Examin'd upon Interro- 
gatories at a Judge's Chamber. 

k Outlawry in a Perſonal Action is no Exception againſt a Witneſ; ; 
tho' it is againſt a Juror. 


By the 5 Eliz. chap. 9. If One ſerv'd with Proceſs of Subpœna 
out of a Court of Record to Teftify as a Witneſs (being Tender'd 
Convenient Charges, and Having no Reaſonable Let) ſhall make De- 
fault, He ſhall Forfeit to the Party Griew'd 10 l. and his Damages. 
[Sec 3 Cro. 276, to 388, 522, 540.] 

By the 29 Car. 2. chap. 3. 4 Deviſe of Lands &c. muſt be in the 
Preſence of Three ſubſcribing Witneſſes at leaſt. | 


In Criminal Cauſes if a Witneſs refuſes to appear upon a Sub- 
pena, L he Court may put oft the Trial and Grant an Attachment 
againſt Him for his Contempt. [See the 7 V. z. chap. 3. 1 Ann. 


hap. 9. 

: > - Evidence by }/ritings or Mitneſſes may be Admitted 
upon General or Special Iſſues, 2 Roll. Abr. 676 to 687. Trials per 
Pais, chap. 11. Nelſon's Law of Evidence per Tot. 

In many Caſes by Statutes Special Evidence may be given upon 
the General Iflue, as before obſerved. [See Of Iſſues ante, and Of 
Evidence and Witneſſes, chap. 5. poſt.] 

Many Times Juries are Inducd with other Matter by! Preſanup- 
tion; whereof there are Three Sorts (viz.) Violent, Probable or 
575 

m 7/jolent is often full Proof; as if one is run thro' the Body with 
a Sword in a Houſe, whereof he inſtantly Dieth, and it was prov'd 
by a Witneſs that One was ſeen to come out of the Houſe with a 
Bloody Sword, and no other Man was at that Time in the Houſe. 
So if all the Witneſſes to a Deed are Dead, Continual and Quiet 
Poſſeſſion is a Violent Preſumption of the Truth of it. But the Deed 
may receive further Credit by Compariſon of the Hands and Seals. 
Again, If a Defendant pleads Payment to a Bond, and it appears that 
the Debt is of So long Standing by the Bond, and it hath not been 
Demanded, nor Intereſt paid, for many Years, It ſhall be preſumed that 
the Money was paid, tho the Plaintiff hath the Bond in his Cuſtody. If 
a Rent is behind for twenty Years, and the Landlord makes an Ac- 
quittance for the Laſt Year that is Due, all the Reſt are preſum'd to 
be paid, &c. [See the 19 Car. 2. chap. 6. 6 Ann. chap. 18. where 
an Abſent Perſon ſhall be Preſum d to be Dead, with Reſpect to one 


in + oath Reverſion, or Expectancy of any Eſtate after His 
Death. 


* 
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" x Inſt, 6. b. n Probable Preſumption proves but Little; and Light Preſumption 
not at all. 
In Gencral, The Court ought not to Judge too haſtily upon bare 
» 4 loft. 282. Preſumption in Caſe of Life and Death. 
 1Inſt.232.b p A Wrong ſhall never be Preſum d. 
No Preſumptions ſhall be admitted againſt the Preſumptions of 
411nft. 373. 4 Lato in many Caſes; tho' the General Rule is otherwiſe. 
2 „ Re % Note, That Evidence is never r Pleaded ; but the Matter of Fact 
*= only; which if it be Denied, the Evidence ſhall be given to the 
Jury, not to the Court. 
r5Rep 104, There may be a t Demurrer to Evidence. As if the Plaintiff 
1 Inſt. 72. a. ſhews in Evidence any Records, Deeds or JJ/7itings, or any Sentence 
in the Eccleſiaſtical Court, upon which a Queſtion of Law doth a- 
riſe, and the Defendant offereth to Demur in Law upon it, the Plain- 
tiff muſt Joyn in Demurrer, or waive his Evidence. So if the Plain- 
tiff Produces J/itnefſes to prove a Fact, upon which a Matter of Law 
Ariſes, if the Defendant Admitteth their Teſtimony to be True, 
there alſo the Defendant may Demur in Law upon it. So may the 
Plaintiff Demur upon the Defendant's Evidence. In theſe Caſes the 
Counſel of the Plaintiff and Defendant muſt agree the Matter of 
Fact in Diſpute, and the Jury muſt be Diſcharg'd, and the Matter of 
Law referrd to the Judges to determine. But if Evidence is given 
for the King in an Information, or other Suit, and the Defendant of- 
fers to Demur upon it, The King's Counſel are not obliged to Joyn 
in Demurrer, but the Court ought to Direct the Jury to Find tho 
Special Matter. And Indeed becauſe Juries uſually of late find a 
Doubtful Matter Specially, Demurrers upon Evidence are ſeldom 
uſed, Rs 
— . There may be allo a © Bill of Exceptions to the Evidence; as 
\ | iowa rg 2 gs when one of the Parties for the Infalkciency of the Evidence on the 
| other Side (as He Conceives) doth offer to Demur upon the ſame, 
and the Court doth not agree to it; then the Court ought upon Re- 
queſt to Seal the Bill of Exceptions tendred to them in Writing ; 
which upon a Writ of Error may be Heard. [See Meſt. 2. chap. 31. 
and the Expoſition thereof. 2 Trft. 426, Gc. | | 
EY WES - Criminal Caſes No Bill of Exceptions to the Evidence is to 
: litt. 42). be allow'd. For the Statute abovemention'd Extends only to Civil 
Cauſes. | 
* 1 Inſt. 6. b Note, * That when the Trial is by Twelve Men, the Judgment 
is not given upon Witneſſes, or other kind of Evidence, but upon the 
„ ing. 25, Verdict; as the Verdict is Given upon the Evidence. ) The Evidence 
T to the Jury is no Part of the Trial. For by Law the Trial here is not 
by Witneſles, but by Verdict of the Jury. Evidence to a Jury and 
Trial by a Jury are Different. | | 
Oftentimes when the Evidence hath been Heard, The Parties doubt- 
ing of the Verdict, do Conſent that the Jury ſhall be Draw or Diſ- 
charged. But if they cannot Agree, Then 


| 5. The 


6 


* 


** 


Omnia Preſumuntur Tegitimꝰ Fatta, Donec Probetur in Contrarium. 1 Inſt, 2 32. b. 
Injuria Non Præſumitur. Ibid. | | 


iv 5 Oaioſa & Tnhoneſta Non ſunt Preſumenda. 10 Rep. 56. 1 Inſt. 98, b. 
n + Stabitur Præſumptioni, Donec Probetur in Contrarium. 1 Inſt, 373. b. 2 Rep. 
28. 4 Rep. 71. | 
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Fire or Candle; otherwiſe with Leave of the Court. They ought 
not to be allow'd to ſpeak with any Stranger, unleſs with the Bailiff 


— tran 


Laws of England. 601 


5. The Jury muſt give their Yerditt. 


After the Evidence given upon the Iſſue, 2 The Jur. ought . 
: f ry ) VC iInſt. 2 27. b. 
kept together in ſome Convenient Place without Meat or Drink, 


that Attends them, and with Him only after they are Agreed upon 
their Verdict. B 
a Verdict (Vere dictum) is che Anſwer of the Jury concerning the « flat. 226.4. 
Matter of Fact Referrd to them by the Court upon the Iſſue. This 
Anſwer they may make without Teſtimony, or againſt Teſtimony, 
if they Themſelves know the Fact. Every one of the Twelve Jurors 
muſt agree together, before there can be a Verdict; and then, when 
they are agreed, It muſt be Delivered by the Foreman, 
A Verdict may be Either > General or Special. General, which is e 11nft.226.b. 
fitively Given either in the Affirmative of Negative; as Guilty or 227 * 
Not Guilty, Gc. Special, where the Ju y find the Special Matter, 
or the Fact at large, and leave it to the Judges to Determine what 
is the Law that riſes from the Fact. It may be either upon a Gene- 
ral or Special Iſſue. Likewiſe this Special Verdict may be either in 
Civil or Criminal Cauſes that concern Life or Member. And the 
Court cannot Refuſe a Special Verdict, If it is Pertinent to the Mat- 
ter in Iſſue. But a Verdict Finding Matter Vncertainly, or Ambi- 
guouſly, is Inſuſficient, and no Judgment ſhall be given Upcn it. 
There is alſo a © Publick and Privy Verdict. Publick;, which is Ilnſt. 22 5b. 
given in Open Court. Privy, which is given out of the Court, be- 
fore any of the Judges of the Court. It is call'd a Privy Verdict, be- 
cauſe It ought to be kept Secret and Privy from each of the Parties 
Litigant, till it is Affirmed in open Court. But the Jury may Vary 
from their Privy Verdict; and tho they found for the Plaintiff by the 
Privy Verdict, They may find for the Defendant afterwards in Open 
Court by their Publick Verdict. After the Verdict is Recorded, They 
cannot vary from it; but before it is Recorded, they may vary 
from it. 
In 4 Criminal Matters, as Treaſon, Felony, Larceny, The Jury « ; 1o8. 110. 
cannot give a Privy Verdict, but muſt give it openly in Court. [See 
Of Verdidt, chap. 5. paſt. | 
© 'Tho' the Verdict doth not Find the preciſe Iſſue, yet if the Sub- « IInſt. 2273. 
ſtance or Matter of the Iflue is found, It may be Good. As if in 381-b. 282.4. 
Aſſiſe of Darrein Preſentment, the Plaintiff alledges the Avoidance 
of the Church by Deprivation, and the Jury finds the Avoidance by 
Death, The Plaintiff ſhall have Judgment ; for the Voidance is the 
Matter of the Iſſue, and this Rule holds in Criminal Caſes. As 
In an Indictment of Murder, and Plea Not Guilty, the Verdi& may 
find Manſlaughter ; becauſe the killing is the Chief Point, and the 
Malice ſet forth is only Circumſtance. | See Where Actions muſt be 
laid, or of Local or Tramſitory Actions, where the Finding of the 
Place or Day is, or is not, material. Supra.] | — 
| A Jury Sworn and Charged in Caſe of Life and Member cannot 
be * Diſc 


barged till they Give a Verdict. But in Civil Caſes a Sub- 4 


ject or Common Perſon (not the King) may be Nonſuit; and then 
upon Non- appearance of the Plaintiff to attend the Verdict, the Jury 
may bs 8 Giving any Verdict at all. [See of the 
Verdi ap. 5. poſt. 2 
2 eee WRNRU But 
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But if a Verdict is Given. The Po7ca muſt be Return'd by the 
Judges of Niſi Prins on the back of the Record. The Subſtance of 
the Return 1s Lyod Poſtea, &c. (viz.) That afterwards the Plain- 
tiff and Defendant appear d by Their Attornies before the Fudge of 
Aſſiſe, and the Fury was Sworn, &c. and Found this Ferditt, &c. 
and Gave ſuch Coſts. But the Coſts are to be Taxed by the Prgtho- 
notary. [Sec Of Coſts, infra.) | 
156.421. , 5 Notwithſtanding all this, The Verdict may be ſet aſide, 1. If 
1 Venry: 125 the Jury after their Evidence given at the Bar, and before they are 
2 Lev. 140, agreed on their Verdict, do Eat and Drink at the Charge of the 
"_ Plaintiff, if the Verdict is given for Him; but Otherwiſe If it is given 
for the Defendant; and fo Vice Verſa. If after They are agreed of 
Their Verdi&, 'They Eat and Drink at the Charge of Him for whom 
They ſhall paſs, It thall not Avoid the Verdict. They may Eat and 
Drink at the Coſt of Both Parties, If They Agree to it; or by Li- 
cence of the Judge. If They Eat and Drink at their own Charges, 
It is only Finable; The Verdict alſo may be ſet aſide if they throw 
up Croſs or Pile, or Caſt Lots, whether they ſhall Find for the Plain- 
tiff or Defendant, &c. 2. If the Plaintiff, or any in his Behalf, af- 
ter the Ju are gone from the Bar, do Deliver any Letter, &c. to 
any of t > Tory Concerning the Matter in Iſſue, which was not Gi- 
ven in Evidence, It ſhall avoid the Verdict, If it is found for the 
Plaintiff, But not if it is found for the Defendant ; and ſo e Converſo. 
And if a Witneſs before Sworn, on the Part of the Plaintiff or Defen- 
dant, is ſent for by the Jury after they are gone from the Bar, and 
Repcats again his Evidence to them, and afterwards They give 
their Verdict for him whoſe Witneſs He was, The Verdict is Void. 
3. A Verdict may be ſet afide by the Judge, If it appears to Him to 
be Given againſt Evidence, or againſt His Direction, or where they 
Give Exceſſive Damages, &c. and He may Order a New Trial. 
4. If One of the Jury dies before the Verdict, or if They cannot all 


> — = ————— — — 


agree, The Verdict of the Reſt is Void, and a New Enqueſt muſt be 


ge 5. The Verdict may Be ſet aſide by Writ of Attaint. See 
intra. | 
See of Embracery, Book 3. chap. 3 


Of ſudgment IX. The h udgment (Judicium, quaſi Juris Dictum) is the De- 
b IInſt. 39. a. termination, Decree or Sentence of the Court upon the Suit. Regu- 
167. b. 168. a. Jarly It ought to be given according to the Original Writ. 


2 lt. = A Judgment is either Interlocutory or Final. Interlocutory, as up- 
on Dilatory Pleas, where the Judgment in many Caſes is Reſpondeat 
Ouſter. (i. e.) Anſwer Over to the Merits of the Cauſe, See the 
8 & 9 V. 3. chap. io. where if the Plaintiff or Defendant dies after 
an Interlocutory Judgment, the Action ſhall not abate.] 'The Judg- 


Finch 460, Ment againſt the King is never i Final. [But See the 6 Ed. 1. or the 


_ Statute of Glouceſter, and 2 Inft. 282, 18 Ed. 1. or Statutum De quo 
8 32» Parranto, and 2 Inft. 495. ä 

Judg- 

— . 2 2 1 ee As 


d Zudiciunts Redditur in Invitum. 5 Rep. 28. | 

Intereſt Rerpublice Res Fudicatas non Reſcindi. 2lnſt. 360. 

Res Fudicata pro Veritate Habetur. 1 Inſt. 39. a. 2 Inſt. 360, 373. 
Iatereſt Reipublige ut Fuligia Rata int. 2 Init, 84, 360. 
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Judgment may be given upon Default, upon Confeſſion, upon e- 
ag 9 and upon Trial of the Iſſue. k Outlawry is a Judgment in 
it ſelf. 


1 Judgment may be ſuffered to go by Default, as upon Ni- 
Dicit. | Default is taken for Non- appearance in Court. But the 
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Finch 457. 


'2Inft. 2 59.b. 
2 Inſt. 382, 


Default may be ſaved in ſeveral Inſtances. A Recovery by Default 404. 


againſt an Infant is Erroneous. But the Infant muſt reverſe by Writ 
of Error during Minority. 


2. By Confeſſion: of the Defendant, by entring Cognovit Aftionen:, 
or that he acknowledges the Action; or by Conſent of the Attorney 
for the Defendant, by entring Non ſum Informatns, &c. This is of- 
ten done by Conſent, with a Stay of Execution till a certain Time, 
to ſave Charges, where the Action is juſt. . 

In theſe Caſes where the Damage is «without Trial, There miſt 

be a Mrit of Enquiry of Damages before the Sheriff, or His Under- 
Sherift; of which the Plaintiff is to give the Defendant Notice, and 
of the Time and Place of the Exccuting the ſame. The Sheriff here- 
upon Summons a Jury of Twelve Men, or of a m Fewer Number 
(which cannot be challenged) Examines Witneſſes, and makes a Re- 
turn on the Writ, in Order to a Judgment and Execution. 
I One is under an Arreſt, and gives Warrant of Attorney to Con- 
feſs a Judgment, and no Attorney for the Defendant is then preſont 
to ſubſcribe the Warrant, The Court of King's Bench will ſet aſide 
the Judgment, ſuppoſing it to be obtain'd through Force or Fear. If 
One gives a Warrant to Confeſs a Judgment, and dies before it is 
Confeſled, n This is a Countermand of the Warrant. But if it is 
ſign'd on the ſame Day He dies it is Good, 


3. Upon Demurrer; as when the Defendant in an Action of Debt 
pleads an ill Plea in Bar, and the Plaintiff Demurs in Law upon it, 
and the Court gives Judgment for the Plaintiff to recover His Debt, 
Coſts and Damages. But if it were in an Action of the Cafe, A Writ 
of Enquiry of Damages muſt be awarded before Judgment on the 
Demurrer. If Judgment upon the Demurrer is for the Defendant 
againſt the Plaintiff, The Judgment is That the Plaintiff Nihil Ca- 

iat per Breve, or per Billam, and that the Defendant Eat ſize Die: 
fee the 4 & 5 V. & M. chap. 14. Concerning Heirs.) 


By the 4&5 Ann. chap. 16. All the Statutes of Jeofails ſhall be 
extended to Fudgments upon Nihil dicit, Confeſſion or Non ſum In- 
formatus in any Court of Record, &c. ſo as there be an Original 
Mrit, or Bill, and Warrants of Attorney duly Filed: 


[See the ſame Statute concerning Cofts for Inſufficiency of Matters 
joyn d on Demurrer.] 1 

4. Judgment may be given upon Trial of the Iſſue, according to 
the various Methods of Trial above-mention'd ; where the Court gives 
the Damages without Writ of Enquiry: [See Of Trial, ſupra.) 


. There 


1 Finch 41 5, 
484. 
1 Inſt. 1 58. b. 


a 1 Ventr, 
310. 
Raym. 18. 
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0 2 Inſt. 288. 


There may be a Stay or Arreſt of Judgment, for want of the No- 


tice of Trial; or becauſe the Plaintiff before the Trial treated the 
Jury, or that the Record differs from the Decd pleaded in ſome Ma- 
terial Point, Gc. Or you may arreſt Judgment for that which may 
appear upon the Iſſue-Roll; as for ſome Material Defect in Pleading, 
which is Matter of Subſtance, tho' there is a Verdict. [But ſee the 
5 Georg. poſt.] Therefore to Move in Arreſt of Judgment, is To 
ſhew Cauſe why Judgment ſhould not be ſtop'd. But Regularly no 
Motion for Arreſt of Judgment ought to be made within the fir 
Four Days in the 'Term. 

Here All Matters of Fact muſt be made out by Affidavit. [See 
the 29 Car. 2. chap. 5. 17 Car. 2. chap. 9. 

At the Common Law the Judges may amend the Miſpriſions of 
Clerks in their Judgments, or any Part of the Record, in the ſame 
Term. But of another Term They could not before the 14 Ed. z. 
chap. 6, [See the 8 H. 6. chap. 12. what Defects in Records may be 
amended, and 8 Rep. 156, 157, Cc. Blackamore's Caſe.] 


By the 5 Georg. chap. 13. here any Ferdict hath been Given in 
any Action in any Court of Record in England or Wales, The Judg- 
ment ſhall not be Staid, for any Defett in Form or Subſtance in any 
Part of the Proceedings. [Sce Poſt, Of Writs of Error.] 


Sec the 13 Fliz. chap. 5. Concerning Fraudulent Judgments to a- 
void the Debt, & c. of another. 29 Car. 2. chap. 3. 4 & 5 WW. & M. 
chap. 20. ts for the better Diſcovery of Judgments ; and from 
what Time Judgments affect Lands, and may be good againſt Pur- 
chaſers and Mortgagees; and have Preference againſt Heirs, Execu- 
tors or Adminiſtrators. And See 5 A477. chap. 18. Concerning Fntry 
of Judgments, Gc. in the New Regiſter's Office for the Jeſt-Riding 
of the County of York. 6 Ann. chap. 35. For the Eaſt-Riding of 
York. 7 Ann. chap. 20. Concerning Entry of Judgments, Gc. in 
the New Publick Office before they can bind Lands, @c. in the 
County of Middleſex. 8 Georg. chap. . For ſetting down the Time 
of ſigning, Judgments in the Principality of Vales and Counties Pa- 
asm. | 1 


* If the Plaintiff or Defendant prevails in the Suit, They ſhall be 


al low'd their Coſts; (i. e.) Legal Coſts of the Suit; but not Coſts and 
Expences of Travel or Loſs of Time. Coſts are given by Statutes, 


For the Common Law does not give Coſts in any Caſe. [For Da- 


mages and Coſts of Suit, Sec the 6 Fd. 1. chap. 1. 6 Ed. 2. chap. 14. 
23 H. 8. chap. 15. 8 Eliz. chap. 2. 18 Elia. chap. 5. 4 Fac. 1. 
chap. 3. 5 & 6 V. & M. chap. 12. 8 & 9 V. z. chap. 10. In which 
laſt Statute Coſts of Suit are Granted in ſeveral Actions ; as where 
there are ſeyeral Defendants, and Oxe is acquitted ; upon Demrwnrrers ; 
if Judgment is affirmed; for the Defendant upon a Writ of Error; 
[See the 3 H. 7. chap. 10.] In Waſte and Debt upon the Statute for 
Tithes, where the Damage found by the Jury ſhall not exceed twen- 
ty Nobles; In all Suits upon Writs of Scire Facias, Prohibition, 
Wilful and malitious Treſpaſſes certified to be ſuch. [See alſo the 

3 1 th — 1097 


3 — 


*VUi Damna dantur, Victus Victori in Expenſis Condemnari debet. 2 Inſt, 289. 


W 
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Chap. 4 Laws of England. 


1 er 


4 & 5 Ann. chap. 16. For Coſts upon Inſufficiency of Matter in De- 
zuurrers joyn'd at the Diſcretion of the Court, and for Coſts upon a 
Terditt on any Iſſue in the ſaid Cauſe, unleſs the Judge Certify that 
the Defendant, &c. had a probable Cauſe to plead ſuch Matter. 


By the 43 Eliz. chap. 6. In Perſonal Actions in the Courts at 
Weſtminſter ; (being not for Land or Battery,) if the Fudges will 
certify that the Debt or Damage does not amount to 40's. or above, 
no more Coſts than Damages, or leſs at Diſcretion. 

By the 21 Jac. 1. chap. 16. In Actions on the Caſe for Words 1 
more Coſts than Damages, if the Fury Aſſeſs Damages under 40 s. 

By the 22 & 23 Car. 2, chap. 9. In all Actions of Treſpaſs, 4, 
ſault and Battery, and other Perſonal Actions, where the Fudge ſhall 
not certify, That a Battery was Proved, or the Title of the Land 
chiefly in Queſtion ; no more Coſts than Damages, if the Fury find 
the Damages under 40 s. But See 8 & 9 V. z. chap. 10. 


Sce the 11 & 12 . 3. chap. 9. which extends the 22 & 23 Car. 2. 
chap. 9. before-mentioned to the Courts in J/ales, and the Counties- 
Palatine of Cheſter, Lancaſter and Durham. | - 

No Coſts againſt the King. See the 24 H. 8. chap. 8. nor againſt 
Executors or Adminiſtrators; nor For or againſt One that ſues in 
Forma Pauperis. See the 11 H. 7. chap. 12. . 

By ſome Statutes there are Treble or Double Damages or Coſts gi- 
ven; as by the 7 Fac. 1. chap. 5. 21 Fac. 1. chap. 12. There are Dou- 
ble Coſts where Actions are brought againſt O fers, Sc. By the 
2 V. & M. chap. 5. treble Damages and Coſts upon a Reſcouf of a 
Diſtreſs for Rent, 5c. Double Coſts upon a Judgment Afrrimed on a 
Writ of Error by the 13 Car. 2. _ 2, [See the 3 & 4 Ann. chap. 16. 
and the 10 Rep. 115. In what Cafes Single, Double or Treble Da- 
mages and Coſts ſhall be given.] 


Note, That when a Statute doth increaſe Damages to the Double » lug. 289. 


or Treble Value, &c. where Damages before were given, there the 
Plaintiff ſhall recover his Double and Treble Damages and Cofts ; 
and the Coſts being Parcel of the Damages ſhall be alſo Trebled. But 
where Double or Treble Damages are in an Action newly given, 
where no Damages were formerly Recoverable, there the Plaintiff 
ſhall recover thoſe Damages only, and no Coſts, unleſs the Coſts too 
are expreſly given by the Statute. 

There are no Colts given in a Quare Impedit. [See Weſt. 2. or 
13 Ed. 1. chap. 5.] | | 


By the 23 H. 8. chap. 15. He that Sues in Formi Pauperis ſhall 
not pay Coſts, but ſhall ſuffer ſuch Puniſhment as the Fuſtices or 
Judge of the Court ſhall think ft. | 


See 2 Inft. 112, 200, 288 289. Danv. Abr. Pit. Coſts. 
Mages. 


Tit. Da- 


X. After Judgment Proceſs of 


It begins 
where the Action doth end. | 


Execution doth begin, 


4 Exe- 


loRep. I16. 


Of Execu- 


tion. 
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Q 1 Inſt. 1 54. a. 
= Inſt. 394, 


395» 


[hep 11,15 


inc 
471. 


r IInſt. 28 . a. 
3 Rep. 11, 12. 
5 Rep. 86, 8). 
F. N. B. 93. 


IInſt. 289. b. 
Reg. Orig. 
299, 301. 


q Fxccution is the Obtaining of Actual Poſſeſſion of any thing ac- 
quired by Judgment of, av. At Common Law where a Subject 


. fued Execution upon a, judgment for Debt or Damages, He could not 
1479, have the Body of the Defendant or his Land in Execution (unleſs in 


ſpecial Caſes) but only of his Goods and Chattels, and of his Corn 
and other prefers Profit that grew upon his Land: For this Reaſon 
He had only a Fteri facias to levy upon Goods and Chattels, and a 
Lecarifacigs, to levy the Debt or Damages upon the Land and 
Chattels. Both were to be ſued out within the Year. But now Ex- 
ecution may be otherwiſe by Statutes (vis. ) by Capins ad Satisfa- 
ciendum in many Caſes againſt the Body ; and by Eis againſt the 


future Profit of Land, 


Execution is either in Perſonal, Real or Mixt Actions. 


1. In r Perſonal Actions Execution may be Three Ways, (vs.) By 


Capias ad Satisfaciendum, Hlegit and Fieri Facias. 


1. By Ca. Sa. or by Capias ad Satigfacieudum, to impriſon the 
Body after Condemnation till Satisfaction. | See Capias ad Satisfa- 
ciendum in the Catalogue of Writs, apte.] It lies not againſt Peers 
of the Realm, or their Wives, except perhaps in ſome ſpecial Caſes, 
nor againſt Exccutors or Adminiſtrators for the Debt of the Teſtator 
or Inteſtate, except a Depaſtapit is return'd; and then a Ca. Sa. lies 
againſt the Body, or Fieri Factas againſt their Goods. Regularly 
it lies only againſt ſuch Perſons againſt whom a Capias doth lie at 
the Commencement of the Suit. [See the 5 & 6 WV. & M. chap. 12. 
An Act to take away the Proceſs for the Capiatur Fine in the Courts 
at Ieſtminſter. | 

If One is in Execution by a Ca. Sa. No other Execution can be 
ſued againſt Him, His Lands or Goods. But, 


By the 21 Jac. 1. chap. 24. The Party at whoſe Suit any Perſon 


ſhall land charged in Execution for Debt, or Damages, Recovered, 


His Executors or Adminiſtrators, may, after the Death of the Perſon 
lo charged in Execution, Sue forth New Executious againſt the 
Lands, Goods and Chattels of the Perſon Deceaſed. Howbeit This 
Act ſhall not extend to Lands Sold Bona Fide (after the Judgment) 
when the Money raisd thereon is paid, or ſecured to be paid, to Cre- 
ditors in Diſcharge of due Debts. 


[See the 1 Vie. I. chap. 13. infra, and the Statutes concerning 
Eſcapes, Book 1. chap. 7.) 

2. An [ Elegit is a Judicial Writ given by Statute, either upon a 
Recovery for Debt or Damages, or upon a Recognizance in any 
Court that hath Power to take it. For, 


By Weſtm. 2. chap. 18. or 13 Ed. 1. He that recovereth a Del 
or Damage, or upon u e ee in the King's Court, may at 
Hi; Election Have @ Fieri Facias of the Goods and Chattels of the 

| At Debtor, 


_ — — - * — 


Erxecutio eſt Fuctus &Finis Legis. 

Juris Effectus in Executione Confiſtit. 

Parum eſt Latam efſe Sententiam, Niſi Mandetur Executioni. 
Executio Juris non habet Injuriam. 1 Inſt, 2 89. a. 


* 


Ea que in Curia naſtra rite Acta. ſuns, debits Executioni gemgnaari debent. 2 Inſt. 84. 


. 
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Debtor, ora Mit Elegit, to the Sheriff to Deliver to Him ll 
the Chattels of the Debtor (Except Oxen and Beaſts of the Plong.) 


and the Moiety of His Land, By Reaſonnlle Price ard Extent, 740 
the Debt is Levied. 


t Exccutors and Adminiſtrators of a Plaintiff or a Recognizee, or * 2 Inſt. 395. 
Succeſſors of a Cognizce, have this Election, tho' not named in the 
Statute ; otherwiſe of an Aſſignee. [See of Scire /acins, infra. 

'Tho' the u Sheri is only mention'd in this Act, A Sergeant at ” 2 Inſt. 395. 
Mace, and Every Other Immcdiate Officer to a Court of Record is 4 Rep. 65. 
included by the Equity of the Act, who by Precept in the Nature of 
an Elegit may Extend Lands, &cc. 

Where there are two Judgments, and the Plaintiff is in Poſſeſ- 
ſion by Vertue of an Elegit on the laſt Judgment, yet the Plaintiff 
in the firſt Judgment may afterwards ſuc out an Elegit upon his firſt 
Judgment, and have the Lands delivered to him; and ſhall recover 
the ſame from the Plaintiff in the laſt Judgment, tho' He had the 
firſt Extent. 

By the Moicty of the Land, * ſuch Land is to be Underſtood, « ; luft. 18. 
which the Defendant had at the Time of the Judgment Given, or a. & b. 
of the Recognizance acknowledged, unleſs it is convey'd away By * Inſt. 395, 
Fraud to Deceive Creditors. I ſay At the Time of the Judgment; 5955 
that is, where the Action is brought in Reſpect of the Perſon, not of 
the Land. But if an Action of Debt is brought againſt an Heir, 
and he Alieneth Hanging the Writ, The Land which he had at the 
Time of the Original Purchaſe ſhall be charged. [See the 4 & 5 
V & M. chap. 14. infra.] By Vertue of theſe Words the Moiety of 
the Land, Y The Sheriff may Extend Lands in Antient Demeſne, a „ 1a. 396 
Term for Years, an Annuity, Rents, &c. Y The Sheriff may Extend 39. 
or Sell a Leaſe, becauſe it is but a Chattel. But Copyhold Lands 3 Rep 9. 
cannot be Extended by Elegit; for it would be Prejudicial to the TR. 85 
Lord, if any Stranger ſhould Have Intereſt in the Lands Holden by $ Rep. 171. 
Copy without Admittance of the Lord. The Plaintiff may Have 388. * 
Execution againſt the Body, Goods and Chattels of a Copyholder. 2 Cro. 78, 9. 
See for the Time of Binding the Property of Goods the 29 Car. 2. 
chap. 3. infra. _ 

By Reaſonable Price and Extent——Price refers to Goods and : 4 Rep. 74. 
Chattels : Extent refers to Land. And this Appraiſement and H- 7 loft. 289. b. 
tent upon the Elegit muſt be found by Enqueſt of Tezclve Men re- = Inſt. 396. 
turned of Record. An Obligee cannot pray, That the Extenders _ 
ſhall take the Land, &'c. at the Rate at which They appraiſe Them 
in an Elegit; but on a Statute-Merchant or Staple He may. The 
Goods are not to be Sold, but are to be Delivered to the Party at a 
Reaſonable Price upon the Appraiſement. If upon an Elegit there * Hob. 58, «9. 
is only Execution to be had on the Goods, becauſe there is no Lands, 2 Cro. 338, 
If it Happens that the Goods are not ſuſficient, The Plaintiff (as It is ee 
ſaid) may have a Capias. For here the Elegit is in Effect but a = Inſt. 395. 
Fieri Facias ; Otherwiſe if the Lands were extended. 

Till the Debt is Levied— b Yet If the Party Pays and Satisfies , . 
the Debt of Record, He ſhall enter into His Land. And fo the Te- 36%. 
nant of the Land may Enter when the Tenant by Elegit is ſatisfied 4 Rep. 67- 
by the Extent, or Receipt of the Profits or Rents. But not in Caſe 
ot an Extent upon the Statute: For He muſt have a Scire facias. 


It 
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If the Chattels are ſufficient to pay the Debt, and it appeareth ſo 
to the Sheriff then the Sheriff __ not to Extend the Land. 

Before the Extent is Filed, 'The Court mey Stay the Filing of the 
Writ, and Grant another, if they find any Fraud or Partiality. 


608 


F Him 
An Elegit lies in JYales, &*c. For That the King's Writs run not a 
iz Wales, Gc. is to be underſtood of ON rits. | . N. 
See Of Eſtate By Elegit, Book 2. chap. 1. Of Purchaſe, Book. 2. upon 
chap. 2. and the Catalogue of Vrits Supra, verb. Elegit, 32 H. 8. | Stati 
chap. 5. for Remedy where Lands in Execution are Evicted, or Re- | 11 f 
covered by Elder Title, and the Expoſition of that Act, 1 Iaſt. 289. ö. To 
290.0. 2 Iuſt. 678, (c. 4 Rep. 66. 13 Eliz. chap. 5. concerning $3 Book 
Fraudulent Judgments and Executions of Lands and Tenements, Excc 
Goods and Chattels, to Defraud Creditors, (5c. ' 16 & 17 Car. 2. out 8 
chap. 5. Concerning Extents upon Judgments, Statutes or Recogni- 
zances, where Part of the Lands Extendible are Omitted, (5c. and By 
the 29 Car. 2. chap. 3. where Execution may upon Lands held for Dri 
One in Truſt; and when the Writ of Execution ſhall bind the Pro- His 
perty of Goods, infra. agat; 
B 
© rinft.290.b, 3. Vi. Fa. or Fieri Facias (from the Words in the Writ Oxod Rik 
351. 4. Fieri Facias de Boni, & Catallis, &'c. Sec Ieſtm. 2. chap. 18. ſu- be 4 
5ReP-92593* pra, and the Catalogue of rita, ſupra,) lies againſt the Goods and Omni! 
$66. * Chattels of Him againſt whom Judgment has been given for Debt dy fo 
or Damages. It alſo lies againſt Executors or Adminiſtrators to be le- butis 
vicd of the 'Teſtator's Goods. See Of Scrre facias, infra.] But by B. 
Fieri Facias The Sheriff cannot break open Doors to take the Goods. Lan 
By the Seizure of the Goods, The Sheriff hath a Property in Exec 
Them; and after the Debt Levied the Sheriff is Debtor to the N. 
Plaintiff. the 7 
This Writ is only againſt the Goods and Chattels. By Vertue of ceipt 
it a Term for Tears may be Sold, as well as any other Goods, and the © 
without an Enqueſt or Jury. Alſo Corn Growing may be Sold. And B 
4 $ Rep. 96, the Sale ſhall take Effect, 4 tho' the Judgment is afterwards Rever- wher 
143; ſed ; Elſe no one would Buy. But the Plaintiff ſhall be Reſtor'd to take? 
. Roll. Abr. the Value. The Sheriff cannot deliver the Goods taken by Him in His 
\ Cro. 278. Execution to the Plaintiff in Satisfaction of His Debt; becauſe His 
Authority is to ſell the Goods, Goods Pawn'd, or Goods of a Stran- [S 
ger, in the Poſſeſſion of the Defendant, Things annexed to the Free- of O. 
hold, Goods bought Bond Fide Depending the Action, ſhall not be 
© Date. <hes, Subject to the Execution. © The Sheriff, &c. at his Peril muſt 2, 
62 | Take Notice whoſe Goods they are. But if the Sheriff enquires Habe 
by a Jury where the Property is lodg'd, and it is found that They are Recc 
the Defendant's Goods, when they are not, 'This will Excuſe the Clod 
Sheriff, | | of a 
f > Inft. 4, If You Levy only Part of the Debt on a Fieri Facias, You ma nein, 
472, 037 have a Ca. $a. or Capias ad Satisfaciendum for the Reſidue, He} 
6 44 abr. f If the Defendant is a Beneficed Clerk, and the Sheriff Returns Jude 
| Onod eft Clericus Beneficiatus, c. A Writ goes to the Biſhop of the may 
Dioceſs to Levy the Debt and Damage De Boris Ecclefrafticis; who Plair 
thercupon ſends forth a Sequeſtration of the Profits of the Clerk's. Be- Defe 
nefice directed to the Church-wardens, (5c. to Gather up the ſame; Se 
and to pay them Over to Him that had the Judgment, till the bor 
Debt is paid. But This Writ of Sequeſtration muſt be Renew'd Every Eleg 


3 Term; 


I ED. 


II Ed. 1. 13 Ed. 1. 27 Ed. 3. chap. 22. 23 H. 8, chap. 6. 
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Term; and the Biſhop Uſually takes Bond of the Plaintiff to ſave 
Him Harmleſs. ; 


Note, 8 That there is an Execution on Body, Lands and Goods 8 inch 454; 
upon S7atztes-Merchant, Staple, or Recognizance in the Nature of a 473,474,475. 
Statute-Staple. The Manner of this Execution is Directed by the * - 

See Of Payment of Rent, Book 2. chap. 2. Of a Recogni zance, 

Book 2. chap. 3. Of Action of Dobt, ante, where One may Have 
Execution upon a Recognizance after the Firſt Day of Failure, with- 
out Staying till all the Days are paſsd | 


By the 1 Jac. 1 chap. 13. F One in Execution is Delivered By 
Privilege of Parliament, when the Privilege ceaſes, The Plainti(}, 
His Execntors or Adminiſtrators, may ſue Out a New Execution 


againſt Him. 


By the 16 & 17 Car. 2. chap. 5. When any Judgment, Statute or 
Recognizance, for Payment of Money, fhall be extended, It ſhall not 
be Avoided or Delayed, becauſe Part of the Lands extendable are 
Omitted ; Saving to the Party whoſe Lands are extended His Remes 
dy for Contribution. This Att is not to give any Extent or Contri- 
bution againſt an Heir within Age, &c. 

By the 29 Car. 2. chap. 3. Sheriffs may Deliver in Execution all 
Lands whereof Others ſhall be ſeiſed in 'Yruſt for Him, againſt whom 
Execution is had upon a Statute, Fudgment, Oc. 

No Writ of Execution ſhall bind the Property of Goods, but from 
the Time of It's Delivery to the Sheriff, or Coroners ; who upon Re- 
ceipt thereof (without Fees) ſhall Endorſe the Day of the Month and 
the Tear when they Receivd- it. 

By the 3 & 4 W. & M. chap. 14. Execution por a Judgment, 


«here an Heir hath made Over Lands Deſcended to him, may be 


taken againſt ſuch Heir for the Debt of His Anceſtor, as if it was 
His own Debt. 


[See the 8 Aun. chap. 2g. Concerning the Payment to a Landlord + > | 
of Ore Year Rent before Execution, Gc. Of Rent, Book 2. chap. 3.] — 


2. In Real or Mixt Actions The Writs of Execution are 1. An 
Habere Facias Sciſinam, To put one in Poſſeſſion of Freehold Lands 
Recovered; which is done by the Delivery of a Bough of a Tree, 
Clod of the ſame Land, or of a Ring of a Door to give Poſſèſſion 
of a Houfe, Oc. in the Name of Seilin. 2. Habere facias Poſſeſſio- 


nein, To put a Plaintiff in Actual Poſſeſſion of his Term again when 


He hath been Ejected out of his Term and Hath Recovered it By 
Judgment in Ejectment. The Sheriff in Executing both theſe Writs, 
may break Open Doors, and deliver Seiſin or Poſſeſſion thereof to the 
Plaintiff, For after Judgment It is not the Houſe of the 'Tenant or 
Defendant, [See Of the Sheriff, Book 1. chap. 7. 
See the 29 Elis chap. 4. 3 Georg. chap. 15. For the Sheriff's Fees 
for Executing Any Writ of Capias ad Satisfaciendum, Fieri Facias, 
Elegit, Habere Facias Siſinau, Habere Facias Poſſeſſonenr, Cc. 


li ii Note, 


610 An Inſtitute of the Book IV. 
" Lit. 595- Note, h That if any of theſe Writs, whether in Perſonal or Real 
horky 499 Actions, arc not Exccuted within a Year and a Day after the Judg- 
x Inſt, 290. b. ment; then to revive the Judgment and to obtain Execution, there 
Fogg 47!» muſt be a Writ Scire Facias out of the ſame Court, where Judg- 
395+ 
:: Awarded, | See Meſtim. 2. chap. 45. and the Expoſition of it, 2 Iſt. 
469, 470, Ge.) But If the Plaintiff ſueth out any of them within 
the Year, He may Continue Them after the Year till he hath Exe- 
cution, If Judgment is againſt a Teſtator, there muſt iſſue a Scire 
Facias againſt the Executor (tho' within the Year) to ſhew Cauſe 
why Execution ſhould not be awarded, 'The like againſt an Ad- 
miniſtrator of an Inteſtate. And ſo on the Plaintiff's Part, If Heir, 
Exccutor or Adminiſtrator ; becauſe the Perſon is Altered. If One 


Recovers againſt a Feme-Sole, and She is marricd within the 


Year and Day, A Scire Facias muſt Go Againſt the Husband to 


ſhew Cauſe, Ge. 
- Bythe 4 & 5 Ann. chap. 16. Payment tis d Good Plea in Bar to a 
Scire facias upon a Fudgment for Debt. 


If You proceed not Upon the Scire Facias, an Action may be 
brought upon the Judgment. | 
Where the Plaintift hath obtain'd Judgment againſt the Defendant 
in an Action where Special Bail hath been Given, The Plaintiff may 
take the Defendant in Execution, or proſecute his Bail. 
i Defendant cannot i Plead to any of Theſe Writs of Executions. 
1 Inſt. 290. b. But if He hath any Matter ſince the Judgment to Diſcharge him of 
2 Inſt. 470. Exccution, he may have an Audit Onereld; or Plead in Bar of 
Execution to a Scrre Facias; as a Releaſe of all Actions or Execu- 
tions, Outlawry, Gc. | 


Upon Judgment againſt the King in a Petition, He is Preſently out 


of Pollefiion, 
txRoll.abr. k In Court-Barons Execution is only By Diſtreſs and Impounding 


22 till the Party is ſatisficd. 
1 In all Caſes where the Defendant cannot be taken, or hath no 


Land or Goods to pay the Debt, Gc. He may be Oztlaw'd after 
Judgment in the Common Pleas ; and when a Suit is Commenc'd by 
Original in the King Bench, or is removed into that Court by Writ 
of Error out of the Common Pleas, The Defendant too may be Out- 
law'd after Judgment. . 


Of Writs in XI. If any one hath Juſt Cauſe to be Relieved againſt theſe Pro- 
Nature of ceedings, He may have Mit in the Nature of Appeals to Reverſe 
Appeals Them. This may be done by Writ of Error, Writ of Falſe Judg- 
ment, Writ of Attaint and Auditd Ouere ld. 15 
Il. N. Be D. I. A! Writ of Error lieth where one is Grieved by any Error in 
1 Intt. 288. b. the Foundation, Proceedings, Judgment or Execution in any Court 
Jer. u. of Record that hath Power to hold Plea of Debt or "Treſpaſs above 
11 Rep. 39, 40 J. It muſt be returnable in the King Bench; ® for No Writ of 
Error is returnable in the Commer: Pleas. 


41. 
„inch 480. It lies not upon an Interlocutory Judgment. 


cont. 


F. N. B. 20s 


ment was given, to ſhew Cauſe why the Execution ſhould not be 


i 


— 
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Spy the 31 Ed. 3. Stat. 1. chap. 12. Frroncons Judoment in the 
Exchequer ſhall be examin d before the Lord Chancellor and Treaſu- 
rer, and ſome of the Fuſtices ; and if any Error is found, They may 
correct the Rolls, &c. | 

By the 27 Eliz. chap. 8. 31 Eliz. chap. 1. 16 Car. 2, chap. 21. 4 
Mrit of Error upon a Fudgment in the King's Bench is Returnable 
in the Exchequer-Chamber, where the King is no Party. And the 


Cauſe of Error ſhall be Heard and Determined before the Lord Trea- © 


ſurer, the Juſtices of the Common Pleas; and the Barons of the Ex- 
chequer ; except Error Concerning the Juriſdiction of the King's 
Bench, &c. Upon Judgment Afjirmed or Reverſed, The Record ſhall 
be ſent back to the King's Bench to proceed, and to award Execu- 
tion thereon. | | | 

The Party Grieved may be Heard again by a further Mrit of Er- 
ror in the Upper Houſe of Parliament. 


 Omere, If the Statute of the 27 Eliz. extends to a Judgment in 
the Ning Bench upon a Scire facias only? For it ſeems to be Ca- 
ſus Ou ; 53 
n No Writ of Error lies to Reverſe a Judgment in an Action Oui 
tam, Gc. in the Exchequer-Chamber, becauſe the King is Party; 
nor upon the Statute De Scandalis Magnatum. 
If in the King's Bench The Proceedings are commenced by Origi- 
nal Writ, The Writ of Error is Returnable directly before the King 
and the Lords in Parliament. [Sce the Order of it, Fixch 482, 483.] 
o There is alſo another Writ of Error, which is when the Re- 
cord is already in Court, and therefore call'd a Writ of Error. De 
8 Qnod Coram VYobis Reſidet. It lies on a Judgment in the 
King's Bench, for any Error in the Record, as want of an Original, 
c. or touching Matters of Fact, as Nonage, Death of the Party, 
c. Here is no need of bringing a Writ of Error in Parliament to 
Reverſe the Judgment in this Court, if the Errors are only Matters 
of Fact, becauſe it may be brought in the ſame Court to Reverſe it. 
Error in Fact is not the Fault of the Judges, therefore it may be de- 
cided by them. This may be done in the Common Pleas, in the 
ſame Term, without Writ. 3 
Upon a Judgment given in the King's Bench in Ireland, The Writ 
of Error ſhall be Sued and Return d in the King's Bench in Exgland. 


a 3 Cro. 142, 
1 Ventr. 49. 
cont. 


1 Cro. 294. 


0 F. N. B. 2 1. 
3 Rep - 15. 


[See the 6 Georg. chap. 5. So a Writ of Error muſt be Return d up- 


on a Judgment given in the Coumties-Palatin e.] 

When a Writ of Error is brought after Verdict, He that brings the 
Writ muſt find Sureties to Proſecute it. [See the 3 Jac. 1. chap. 8. 
13 Car. 2. Stat. 2. chap. 2. 17 Car. 2. chap. 8.] 


By the 5 Georg. chap. 13. All Mrits of Error, wherein there ſhall 
be any Variance from the Original Record, or other Defet?, may be 
Amended by the Court, where ſuch Writs are Returnable. 

j here Any Verdict hath been given in any Court of Record in 
England or Wales, The Judgment Hall not be Reverſed for any De- 
Feet in Form or Subſtance in any Part of the Procecdings. 

This Act not to extend to any Appeal of Felony, or to Proceſs on 

any Inditiment, Preſentation or Information, 


111 1 2 | [ Sce 


-* - © — - 
— ” — 
” ih = 9 BS, 
—— — " 4 — 
— 7 = 2 ＋ = 
* — 3 CIE- — 
— 2 LE 


— 


— 
a — 
2 — — — 
* * A * — — el - 
- a =, # —— » 
- — TER” 223 
— _ 
- -- _— - 
* = - - = — - 
— — + - — — 
* - — * * * 
© AS 


612 


| An Inſtitute of the Book IV 


p F. N. B. 17, 
18. 


F. N, B. 105. 
1 Inſt. 294. b. 


F. N. B. 102. 
i Inſt. 290. b. 


[Sce the 3 H. 7. chap. 10. 13 Car. 2. Stat. 2. chap. 2. 16 & 17 
Car. 2. chap. 8. 8 & V. z. chap. 10. 4 & 5 Ann. chap. 16. For Re- 
covery of Colts upon Writs of Error for the Plaintift or Defendant.] 

'Tho' a Judgment is Reverſed, yet the Plaintiff may bring a New 
Action for the ſame Cauſe, | 


By the 10 & 11 W. 3. chap. 14. No Fine or Comma Recovery, 
nor any Judgment in any Real or Perſonal Attion, ſhall be Revers d 


for any Error therein unleſs the Writ of Error or Suit for Reverſing 
ſuch Fine, Recovery or Judgment be Commenced and Profecuted with 


Effect within twenty Tears. Saving the Right of Infants, Non 
Compos, &c. | 


2. A Writ of P Falſe Judgment lieth for Falſe Judgment in a 
Court Not of Record. | 


3. A Writ of 4 Attaint lies againſt a Jury, and is to examine whe- 
ther a Jury of Twelve Men gave a Falſe Verdict, or Contrary to E- 
vidence, in a Court of Record upon Iſſue joyn'd, that upon Convic- 
tion of the Jury the Judgment following upon it may be Reverſed. 
[Sec Finch 484, 485, 486, 487, 488.] But this Writ of Attaint is al- 
moſt out of Uſe; and inſtead thereof Motions are uſually made for 
New Trials, when a Verdict is Againſt Evidence. [See the 11 H. 7. 
chap. 21, 23 H. 8. chop. 3.] | 


4. © An Audita Onerela lies where One being in Danger of Execu- 
tion, or is Actually in Execution, may be Reliev'd upon Good 
Matter of Diſcharge, which hath happen'd fince the Judgment. As 
if the Plaintiff after Judgment Releaſes to the Defendant all Exe- 
cutions, Gg. The Defendant is driven to his Audita Onerela ; for 
He cannot Plead this Releaſe to any of the Three Writs of Execu- 
fron + [See Audita Onerelt in the Catalogue of JÞrits, 
upr. 


Theſe are the General Parts of the Proceedings in Civil Suits or 


ung. 168.4. Cauſes. I ſhall only add that © Forms of Writs, Declarations, Pleas, 


2 Inſt. 351, 
8 


Iſſues, Judgments and Executions do much contribute to the Right 


8 Underſtanding of the Law, and the Reaſon of it; which therefore a 


Student muſt endeavour to be acquainted with. 


CHAP. 


7 


8. 
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Ch. 5. 


Laws of England. 


— — 


r 


Of the Proceedings in Criminal Cauſes (viz.) Of the 
Proceſs for the Arreſt or Outlawry of the Criminal, 
of Bail, Indictments, Approvers, Appeals, Informa- 
tions, Arraignment, Of the Behaviour of the Offender 
upon His Arraignment, Of Trial, Conviction and At- 


tainder, Judgment, Forteiture, Arreſt or Reverſal of 


Judgment, and Fallitying' Attainders, Execution, Re- 
prieve, Reſtitution. 


O ſhew the Proceedings in Criminal Cauſes, or Pleas of the 

Crown, It will be Neceſſary to Give a General Account of 
the Proceſs for the Arreſt or Outlatory of the Criminal, Of Bail, 
Indictmeuta, Approvers, Appeals, Informations, Arraignment, Of 
the Pehaviour of the Offender upon His Arraignment, Of Trial, 
Convittion and A4ttainder, Fudzment, Forfeiture, Arreſt or Rever- 
ſal of Fudgmen:, and Fulſifying Attainders, Execution, Reprieve, 
Reſtitution. 


I. The Proceſs is fo calld, becauſe it proceedeth or goeth forth 
upon former Matter, either Original or Judicial. 8 Proceſs largely 


taken is all the Proceedings in Real and Perſonal Actions, and Crimi- Ovtlawry of 


nal Pleas. But if taken ſtrictly it is the Proceeding after the Origi- 

nal out of the Plea-Roll before Judgment. In this Senſe Pleas of the 

Crown are not included ; therefore I take it in the larger Meaning. 
[See Of IWrits, chap. 4. ante.) 


Of the Pro- 


ceſs for the 
Arreſt or 


the Criminal 


s 8Rep. 157. 


An Arreſt is the Apprehending or Reſtraining of One's Perſon by 


Proceſs in Execution of the Command of ſome Court or Officer of 
Juſtice, as I have ſaid before in the former Chapter Concerning Writs 
and Arreſt in Civil Cauſes. To this Arreſt All Perſons, Eccleſtaſtical 
or Lay, Men or Women, are ſubje& in Criminal Caſes, [Sce Of 
Liberty, Book 1. chap. 1.] This Arreſt is the Beginning of Impri- 
ſonment. But, TT CY ri eee 
By Magna Charta, chap. 29. or the 9 H. 3. chap. 29. No one ſhall 
be taken or Impriſon'd, or Diſſeiſed of his Freehold, &c. or Outlaw'd 
or Boniſhd his Country, or in Any Sort Deſtro d, or Condemned at 
the King's Suit, or Before any Judge whatſoever, unleſs by Lawful 
Judgment of His Peers, or according to the Law of the Land. 


Let us conſider the ſeveral Parts of this Chapter. 

No One ſhall be Taken or Hnpriſon d, i. e. Attach'd, Arreſted, or 
Reſtrained of His Liberty, but according to Law, either By Com- 
mand and Order of a Court of Record, or by Lawful Warrant, or 
the King's Writ, | I 


* a : "4 O 9 
3 F ; — 
» * 


b 2 Inſt. 46, 
27, 201. 
3 Inſt. 209. 
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[Sce the 3 H. 7. chap. 10. 13 Car. 2. Stat. 2. chap. 2. 16 & 17 
Car. 2. chap. 8. 8 & 9 V. z. chap. 10. 4 & 5 Ann. chap. 16. For Re- 
covery of Colts upon Writs of Error for the Plaintiff or Detendant.} 

'Tho' a Judgment is Reverſed, yet the Plaintiff may bring a New 
Action for the ſame Cauſe, | 


By the 10 & 11 W. 3. chap. 14. No Fine or Commog: Recovery, 
nor any 7udgment in any Real or Perſonal Attion, ſhall be Revers'd 
for any Error therein unleſs the Writ of Error or Suit for Reverſing 
ſuch Fine, Recovery or Judgment be Commenced and Proſecuted with 
Effect within twenty Tears. Saving the Right of Infants, Non 
Compos, &c. | 


F. N. P. 17, 2, A Writ of P Falſe Judgment lieth for Falſe Judgment in a 
a Court Not of Record. x 


«E.N,B.105, 3. A Writ of 4 Attaint lies againſt a Jury, and is to examine whe- 

1 Inſt. 294.b. ther a Jury of Twelve Men gave a Falſe Verdict, or Contrary to E- 
vidence, in a Court of Record upon Iſſue joyn'd, that upon Convic- 
tion of the Jury the Judgment following upon it may be Reverſed. 
[Sec Finch 48a, 485, 486, 487, 488.] But this Writ of Attaint is al- 
moſt out of Uſe; and inſtead thereof Motions are uſually made for 
New Trials, when a Verdict is Againſt Evidence. [See the 11 H. 7. 
chap. 21, 23 H. 8. chop. 3.] | 


F. N. B. 1022 4. r An Audita Ouerela lies where One being in Danger of Execu- 


i In. 290.b. tion, or is Actually in Execution, may be Reliev'd upon Good 
Matter of Diſcharge, which hath happen'd ſince the Judgment. As 
if the Plaintiff after Judgment Releaſes to the Defendant all Exe- 
cutions, & g. The Defendant is driven to his Audita Oyerela ; for 
He cannot Plead this Releaſe to any of the Three Writs of Execu- 
tion above- mention d. | See Audita Querela in the Catalogue of Mrits, 


ſupra. 


Theſe are the General Parts of the Proceedings in Civil Suits or 


f 1Inſt.168.8- Cauſes, I ſhall only add that * Forms of Writs, Declarations, Pleas, 
"4g 35” Iſſues, Judgments and Executions do much contribute to the Right 
5Rep. 93,94 Underſtanding of the Law, and the Reaſon of it; which therefore a 


Student muſt endeavour to be acquainted with. 


CHAP. 
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Laws of England. 


Ch. 5. 


H 


Of the Proceedings in Criminal Cauſes (viz.) Of the 
Proceſs for the Arreſt or Outlawry of the Criminal, 
of Bail, Indictments, Approvers, Appeals, Informa- 
tions, Arraignment, Of the Behaviour of the Offender 
upon His Arraignment, Of Trial, Conviction and At- 
tainder, Judgment, Forteiture, Arreſt or Reverſal of 
Judgment, and Fallitying' Attainders, Execution, Re- 
prieve, Reſtitution. 


O ſhew the Proceedings in Criminal Cauſes, or Pleas of the 
| Crown, It will be Neceſſary to Give a General Account of 
the Proceſs for the Arreſt or Outlatory of the Criminal, Of Bail, 
Tnadictments, Approvers, Appeals, Informations, Arraignment, Of 
the Pehaviour of the Offender upon His Arraignment, Of Trial, 
Conviftion and A4ttainder, Judgment, Forfeiture, Arreſt or Rever- 
ſal of Judgment, and Falſifying Attainders, Execution, Reprieve, 
Reſtitution. 

I. The Proceſs is fo calld, becauſe it proceedeth or goeth forth 
upon former Matter, either Original or Judicial 8 Proceſs largely 
taken is all the Proceedings in Real and Perſonal Actions, and Crimi- 
nal Pleas. But if taken ſtrictly it is the Proceeding after the Origi- 
nal out of the Plea-Roll before Judgment. In this Senſe Pleas of the 
Crown are not included; therefore I take it in the larger Meaning. 

[See Of Write, chap. 4. ante. 


Of the Pro- 
ceſs for the 
Arreſt or 


Outlayry of 


theCruminal 
s SRep.157, 


An Arreſt is the Apprehending or Reſtraining of One's Perſon by 


Proceſs in Execution of the Command of fome Court or Officer of 
Juſtice, as I have ſaid before in the former Chapter Concerning Writs 
and Arreſt in Civil Cauſes. To this Arreſt All Perſons, Eccleſtaſtical 
or Lay, Men or Women, are ſubject in Criminal Cafes, [Sce Of 
Liberty, Book 1. chap. 1.) This Arreſt is the Beginning of Impri- 
ſonment. But, —— wi ne HE 
By Magna Charta, chap. 29. or the 9 H. 3. chap. 29. No one ſhall 
be taken or Impriſon'd, or Diſſeiſed of his Freehold, &c. or Outlau d 


or Boniſhd his Country, or in Any Sort Deſtroy'd, or Condemned at 


the King's Suit, or Before any Judge whatſoever, unleſs by Lawful 


Judgment of His Peers, or according to the Law of the Land. 


Let us conſider the ſeveral Parts of this Chapter. | 
No One ſhall be Taken or Inpriſon d, i. e. Attach'd, Arreſted, or 
Reſtrained of His Liberty, but according to Law, either By Com- 
mand and Order of a Court of Record, or by Lawful Warrant, or 


the King's Writ. 


3 {4 


b 2 Inſt. 46, 
27, 201. 
3 Inſt, 209. 
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Or Difeiſed of his Fredhold, & c. i. e. His Lands or 'Tencments, 
Goods or Chattels, ſhall not be ſeiſed into the King's Hands, or he 
ſhall not be Diſſeiſed of His Lands and Tenements, or be diſpoſſeſſed 
of His Goods and Chattels, but according to the Law of the Land. 

Or Outlaw'd, i. e. put out of the Law, or Deprived of the Bene- 

fit of the Law, but according to the known Law of the Land. 

Or Baniſbd His Country, but either by Authority of Parliament, 
or in Caſe of Abjuration for Felony by the Common Law, where 
One 'Took an Oath before the Coroner to leave the Realm for 

'3 Inft. 115, ever. i But Abjuration being founded on the Privilege of the San- 
. Etuary of the Church, or Church-yard, is wholly taken away by 
the 21 Zac. 1.chap. 28. [See the 31 Fliz. chap. 1. Concerning Re- 
cuſants.] | | ; 

* Inſt. 46, Or in any Sort Deſtroy'd, i.e. k Forejudged of Life or Limbs, diſ- 
hy inherited, or put to 'Torture or Death, or by any Ways that tend to 
i Forteſeue His Deſtruction, but according to Law. Ali I Tortzrc, or Torments 
cap. 22. of Perſons accuſed are againſt the Common Laws of Euglaud; nei- 


Inſt. 35. ah nel 
ory 361. ther can it be warranted by any Preſcription or Statute. But it is 


3 Rep. 44. ſaid That Irons may be put upon Perſons Impriſon'd for any Cauſe. 
| [See IWeft. 2. chap. 11. 7 Fac. 1. chap. 4.] | 

m 2 Inſt. 44 Unleſs By Lawful Judgment of His Peers.. m It is ſaid udg- 

_ - ment, not Yerdift, becauſe the Lords of Parliament are not {worn, 


but give their Judgment upon their Honour. His Peers, i. e. His 


* > Inft. 29, Equals. u For as every One of the Nobility (being a Lord of Par- 
49- liament) is a Peer to all the other Lords of Parliament, tho' they 


are of ſeveral Degrees; So the Commons are Peers to One Another, 


» z Inf. 31. tho diſtinguiſhed into Knights, Eſquires, Gentlemen, Yeomen. But 


this Clauſe is to be underſtood when One Accuſed does Appear and 
Plead, and is willing to Have His Cauſe Tried by His Peers. O- 
therwiſe the Proceedings may be by Capias, Outlawry, Gc. as the 
Law directs. | 
„ Inſt. a6, Or According to the Law of the Land, i.e. P According to the 
50, 51, 282. Common Law, Statute-Law or the Cuſtom of Euglaud, or by duc 
- Proceſs and Courſe of the Law. . | 


Note, That theſe Words, According to the Law of the Land, do 


refer to all the Precedent Matters in this Chapter of Magna Charta. 
And therefore in every Branch of it you muſt add Unleſs By Latv- 
ful Fudgment ef His Peers, or. According to the Law of the Land. 
| [See the Petition of Right, 1 Car. 1. chap. 3.]J 
Now Proceſs according to Law is of Two Sorts, (Sig.) Before 
Preſentment or Indictment, and 4frer Preſentment or Indictment. 
1. The Proceſs Before Preſentment or Indictment, is either by the 
King's Marit or by Warrart. 8 itch | 
42 Inſt, 53, 4 By the a>. 4 Writ, to take one without Summons, upon a Sug- 
54, 186,187. geſtion ; as by the Writ De Vi Laica Removenda Thoſe that reſiſt 
3 may be forthwith arreſted ; By Ne Exeat Reguum, Perſons going 
Dall. ch. 70. beyond Sea without Leave, may be ſtoppd and arreſted upon Sug- 
„%% EE So dts | 
nan By Warrant, either Expreſs or By Law. Expreſs, as where there 
hath been a private Information,” br a Witneſs has depoſed, againſt an 
Offender, He may be taken up by a Warrant from the Privy Coun- 
cil, a Secretary of State, or a Juſtice of Peace, and Committed to 
Priſon. By Lace, as when a private Perſon arreſts and apprchends 
4 8 one 


= * . 


Chap's. Laws of England. 


one that He //pets to Have committed "Treaſon or Felony, when 
Treaſon or Felony has been committed. Thus when "IFreaſon or | 
Felony is committed, (for Treaſon or F elony muſt be done) and the 
Common Fame is That A. is Guilty; or if a great Quantity of 
Arms, or Stolen Goods, are found in His Cuſtody; It is Lawful for 
any one, that Suſpects 4. to be the Offender, 'Fo A prehend Him. 
But whether the Suſpicion is juſt or Lawful, The 15 will De— 
termine in an Action of Falſe Impriſonment, Habeas Corpus, Gc. A 
Private Perſon may Arreſt a Night-walker, and detain Him till 
Morning, That, if he can, He may make it appear, He is a Per- 
ſon of Good Fame. A Private Perſon may Arreſt one that is like 
to break the Peace by an Affray. r But after the Affray is Ended, 1 Crompr. 
An Offender cannot be Arreſted without an Expreſs Warrant. It is Jur. 119. 
Regularly true That no Private Perſon can of his own Authority ar- T pe 
reſt another for a Breach of the Peace after it is Over, as he may 
in Treaſon or Felony ; but it ſeems Reaſonable ſ that for inferior * = Ing. 521. 
Offences, Scandalous and Prejudicial to the Publick, An Arreſt of the 2 _ ors 
Offender by a Private Perſon ſhould be allow'd, after the Offence is“ 
Committed, in Order to bring him before a Juſtice of Peace. Ar- 
reſts are not only Allow'd to Private Perſons but oftentimes t Core * 5 Inſt. 55. 
mmanded by the Law. For (as I before Hinted) Perſons Preſent at 125 ub, 
the Committing of a Felony muſt uſe their Endeavours to Appre- > Inf. 178. 
hend the Offender, under Penalty of Fine and Impriſonment. | Sec 41n& 177. 
the 3 H. 7. chap. 1. For the amercing of a 'Townſhip, when a Mur- Sig 19 
derer Eſcapes.] Upon Hue and Cry, Every Man by the Common 
Law as well as by Statute, zway and nuſt Arreſt the Perfon ſuſpected, 
even tho' the Hue and Cry is Feign'd, [See Of Hue and Cry Book 3. 
chap. 1. Tit Robbery.] And ſo in Aid of an Officer, that hath an 
Expreſs Warrant or a Warrant by Law, every one muſt endeavour to 
Arreſt a Malefactor. In fuch Caſes, a Private Perſon may break 
open a Houle, if upon demand He cannot be admitted to take the 
Offender. But upon u Szſpicior a Private Perſon cannot break open « 4 Int. 117, 
the Door of a Houſe, tho' he may enter, if the Door is open. If a 175, 179. 
Juſtice of Peace makes a Warrant upon a bare Surmiſe, and by Ver- fl P. C. .. 
tue thereof One breaks a Houſe to ſearch for a Felon, or Stol'n 
Goods, (tho it is uſually Practiſed) It is againſt Magna Charta. 
[Sec Book 1. chap. 7. Tit. Zuſftices of the Peace, in finc.] When a 
Felon is known or ſuſpected, A Juſtice of Peace may ſend his War- 
rant to the Conſtable to go along with the Party that gives the In- 
formation of the Felony, or that ſuſpects one to have committed a 
Felony, to keep Peace in Apprehending the Felon , but It is the Ar- 
reſt of the Party, who cannot break Open any Houſe to Arreſt the Fe- 
lon, except in Caſes aforeſaid, where he is Commanded by Law to. 
Apprehend him. | | 
* When One is Arreſted by a Private Perſon He muſt be. brought « pats. ch. 
to the Conſtable ; but if the Conſtable cannot be found, to a Juſtice 170. p. 450- 
of Peacc. In the mean Time a Private Perſon may Detain the Of- - — mY 
fender or Perſon ' ſuſpected in a Houſe in the Stocks or Cage, til! | 
He is Delivered to the Conſtable or Juſtice. | | 
Note, That whatſoever a Private Perſon may Do, an Off cer as a 
Private Perſon, may alſo do, as a Juſtice of Peace, Conſtable, &c. 
Thus a Conſtable without Proceſs may Impriſon a Perſon ſuſpected 
of Felony in a Houſe, Stocks or Cage, till he can bring Him before 
3 | | _ 4 Juſtice 
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7 £ Inſt. 186, 
187. 


* N. P. C. 
209. 
Finch 355. 
3 Inſt. 31. 


d 5 Rep. 52, 
91. 

4 Inſt. 177. 
H. P. C. 94. 


2 Dalt. chap. 
193. P. 329+ 


a Juſtice of Peace. And morcover the Conſtablè (with or without 


Warrant) may Break 127 Doors to take an Offender, after Demand 


to be admitted, where Felony is Committed, or a Dangerous Wound 
Given. | Sce of Petty Conftable, Book 1. chap. 7. Sce the Statute of 
IWincheſter, or 13 Ed. 1. chap. 4. As to the Power of Bailiſ of 
Towns and JVatchmen.) But this, I ſay, is not to be done by Vertue 
of his Warrant from the Juſtice. Indeed a Conſtable in ſuch Caſes 
hath grcater Authority than a Private Perſon; and the Law takes 
an eſpecial Notice of Him ; ſo that on that Account he difters from 
a Private Perſon ; but he cannot Juſtify an Arreſt for a Breach of 
the Peace out of His Preſence without a Warrant for ſo doing: : 
The King cannot Arreſt any Man for Suſpicion of Treaſon or 
Felony, as any of His Subjects may. Bccauſe if the King does 
Wrong, the Party could not have his Action. If the King commands 
me by Word of Mouth to Arreſt a Man, and accordingly I do Ar- 
reſt Him, He ſhall have his Action of falſe Impriſonment againſt Me; 
although It was done in the King's Preſence. The King cannot do it 
by any ſuch Extrajudicial Command; but muſt do it by Writ, or by 
Order or Rule of ſome of his Courts of Juſtice, according to Law. 
2. 2 After Preſentment or Indictment found in Treaſon or Felony, 
or on an Appeal of Death, The Firſt Proceſs is a Captas, directed to 
the Sheriff, to Take and Impriſon the Offender. * On an Indictment 
in Treaſon or Felony, an Appeal of Death, or Breach of the Peace, 
A Capias out of the K. B. lieth againſt a Peer. b Here the Sheriff, 


or others in Aid of Him, may break open Doors to take the Offen- 


der, if upon Demand They cannot be Admitted ; for here the King's 
Writ contains a No Omittas propter aliquam Libertatem. But if 
the Offender cannot be taken, then an Exigent is awarded in Order 
to an Ontlawry; which lies in all Indictments of Treaſon, Felony, 
Appeals of Felony or Mayhem, and on all Returns of Reſcous, and 
alto in all Indictments of Treſpaſs Vi & Armis, or any other Crime 
of a Higher Nature. [For the Capias and Exigent See the 5 Ed. 3. 
chap. 11. 25 Ed. 3. Stat. 5. chap. 14. 6 H. 6. chap. 1. 8 H. 6. chap 10. 
10 H. 6. chap. 6. For the Addition of the Eſtate and Degree, My- 
ſtery, Town or Place, and of the County of the Offender in Proceſs 
of Outlawry in Indictments and Appeals, Sec 1 H. 5. chap. 5. and 
2 Inſt. 665, 666, 667, 668, 669, 670. See the 4 G 4 ty & M. 
chap. 22, for a Writ of Proclamation upon iſſuing any Exigent in 
Criminal Matters according to the Form of the 31 Elis. chap. 3.] 
See Of Ontlawry, chap. 4. ante, and of Arreſt or Reverſal of 
Judgment in Criminal Caſes, infra. | 


© Upon an Indictment on a Penal Statute, or in Treſpaſs Vi & 


Armis, or other Crimes of an Inferior Nature, A Femire Facias is 
the firſt Proceſs, (which is but a Summons to make the Party ap- 
pear) and if the Party is Return'd ſufficient, a Diſtringas goeth 
Forth; and ſo a Diſtreſs infinite till the Party appears. But if the 
Sheriff Returns Nihil, then a cs is to iſſue out Againſt the Of- 
fender: After that an Alias and Plaries, and then an Exigent and 
Outlawry. A Sulpaua goeth firſt out of the Crown-Office on a Cri- 
minal Igformatiou, and then a Capias againſt Private Perſons, or Di- 
ſtringas againſt Aggregate Bodies, upon Non-Appearance. But for 
the proper Proceſs on Informations on Penal Starutes,. It muſt be as 
in Treſpaſs Yi & Armis. \ Ste the 21 Fac. 1. chap. 4.] =» 
TEE 0 | I heſe 
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Theſe.are the Common Proceſles in Criminal Cauſes to make an 


Offender appear. But Sometimes there are Special Proceſſes appoint- 
ed by Statutes; as upon 33 H. 8. chap. 10. For unlawful Games; 
Elis. chap 4. Againſt a Servant that runs away into another 
County; 22 H. 8. chap. 5. Where Eand in one County is Chargeable 
to Repair a Bridge in another County; 5 Elis. chap. 12. $. 8. Con- 
cerning Forcſtallers. &c. { 

It may not be improper to mention here a Proceſs to bring in an Of- 
fender, awarded by the Diſcretion of the Judges upon a Suggeſtion, or 
their own Knowlege, without any Indictment, Appeal or Informa- 
tion, ig. an Attachment ; which is uſually granted in Caſes of Abuſe 
and Contempt, eſpecially by the Courts in Jeſtarinſfter-Hall, againſt 
Inferior Judges, Sheriffs, Bailiffs of Liberties, Attornies Jurors, Ge. 
where they may proceed in a Summary Way by Interrogatories up- 
on Oath, or of their own Knowledge, againſt a Perſon preſent in 
Court; or ſend the Attachment forth againſt one Abſent, upon a 
Complaint on Oath or Afdavit and Commit him till he Anſwers 
Interrogatories. [See Hatwkinss Pleas of the Crown, Book 2. 
chap. 22.| | ; 1 

If an Offender is taken upon Proceſs, He is preſently to be com 
mitted to the Common Gao), [See 5 H. 4. chap. 10. 23 H. 8 chap. 2, 
11 & 12 . 3. chap. 19. 5 Arn. chap. 9. 6 Georg. chap. And 
Book 2. chap. 7. Tit. Gaoler. ] or elſe he is to be bound in a Recog- 
nizance ſingly, or with Sureties and Bail, according to the Nature of 
the Offence, to appear at a Day in Court, to anſwer for his ſuppo- 
ſed Offence; the Informer being likewiſe Bound to Proſecute, or to 
Give Evidence againſt Him, or both to Proſecute and give Evidence 
at the next General Gaol-Delivery or Quarter-Seſſions, tc. [Sce the 
105 2. Ph. &. Mar. chap. 13.2 & 3 Ph. & M. chap. 10. 10 & 11]JF. 3, 
chap. 13. 


By the 3 Jac. chap. 10. An Offender which is to be convey'd to 
Gaol ſhall bear all Charges, both of himſelf and of thoſe that con- 
wey him thither. If he refuſes ſo to do, The Counftable of the Town- 
ſhip where He hath any Goods (being within the ſame County) upon 
a Warrant from a Fuſtice of the Peace may ſell ſo much thereof as 
in the Diſcretion of the ſaid Fuſtice ſhall be thought ſufficient to ſa- 
tixfy the ſaid Charges ; the Appraiſement to be made by the Neigh- 
bours, and the Qverplus to be render d to the Offender. 

If the-Offender hath no Goods to ſatisfy the Charges, the Conſtables, 
Churchwardens, &c. ſhall make a Tax upon Every Inhabitant to pay 
the ſaid Charges, &c. = 


d While he is in Priſon, the Gaoler is bound to give him Suſte- 
nance, and muſt not ſufter him to die for Want of it. 


[See the 1 & 2 Ph. & M. chap. 13. 2 & 3 Ph. G. M. chap. 10. 


For the Examination of Felozs ; And of the Marrant and Mittimus,, 


Book 1. chap. 7. Tit. Fuſtices of the Peace. See alſo of the Privy 
Council and Secretaries of State, chap. 1. ante. 


II. When the Offender Appears, or is 'Taken upon Proceſs, It 
muſt be conſidered whether he ought to be Admitted to Bail. 


- kKkkk | There- 


d 1 Inſt. 
295. a. 
9 Rep. 87. 


Of Bail in 
Criminal 
Caſes. 
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An Inſtitute of the Book IV. 


Therefore let us Enquire Yat is Bail, Jho may be Bailed, and by 
hom. 5 

1. © Bail are Sureties taken, by a Perſon Authorized, That an 
Offender ſhall appear at a Day, and anſwer and be Juſtified by Law. 


This Sort of Bail is Different from Bail in Civil Cauſes taken By She- 


riffs, G. [Sce Of Bail, chap. 4. ante.] Mainpernors, (Manucap- 
tores) are only Suretics that in Caſe the Criminal does not appear 
(tho he was never Arreſted or in Priſon) are to forfeit their Recog- 
nizances. But Bail is a Cuſtody; for no Man is Bail'd but he that 
is under an Arreſt, or in Priſon. Therefore the Bail may ſeize the 
Priſoner, if they ſuſpe& He will Fly, and carry him before a Juſtice 
to find New Sureties, or to be committed in Diſcharge of the Bail. 
The like may be done by the Juſtices in Caſe of Inſufficient Bail, 
No One is Bail'd but he that is arreſted or in Priſon. But one may 


be mainpern'd that Never was arreſted or in Priſon. Hence it Ap- 


f 2 Inft. 42. 
136, 189. 


pears that Every Bail is a Mainpriſe, but that every Mainpriſe is 
not Bail. The Bail ought to be Two Suretics at the leaſt. - In ſome 
Caſes, as on a Habeas Corpus after a Commitment for Treaſon or 
Felony, the Practice in the K. B. is to require Four. If it is Inſuf- 
cient, a Juſtice of Peace that took it is Fineable by the Juſtices of 
Gaol-Delivery, if the Criminal doth not appear. Inſufficient Bail is 
where the Bail is not of Ability to pay the Sum in which they were 
bound. ['See. the 27 Ed. 1. chap. 3. De Finibus levatis.) There- 
fore the Juſtices may examine the Sureties upon Oath concerning 
Their Abilities in reſpect of their Eſtates. [See the 1 & 2 Ph.-& 
M. chap. 13.] Bail is either in a Certain Sum, as 40 /. each at leaſt, 


with the Criminal in Double the Sum; or Body for Body, in which 


Caſe, If the Offender does not Appear The Bail ſhall not be.Execu- 
ted, but only Fined. But However The Principal is always bound 
in a certain Sum. [See the 1 V. & M. Sel. 1. chap. 2. againſt Ex- 
cefſive Bail. ] 

This is the Deſcription of Bail in Criminal Caſes. 

2. As to the Perſons that may be Bailed ; it is allowed that by the 
f Common Law All Perſons might be Admitted to Bail till They 
were Convicted, almoſt in every Caſe. Upon Conviction. the Offence 
does appear. 

By the Common Law Perſons were Bail'd By the Writs De Homine 
Replegiando and De Odio & Atia, directed to the Sheriff, who was 
to take Pledges for Them in his County-Court, except for the Death 


of a Man, or by the Command of the King, or his Juſtices, or for 


the Foreſt. [See the 1 Ed. 3. Stat. 1. chap. 8. 7 Rich. 2. chap. 4.] In 


Theſe Caſes the Sheriff was not to Intermeddle in His Court, but 


the Remedy was By Habeas Corpus, and ſo Theſe were Bail'd at 
Common Law in the Courts at Weſtminſter. But, : 


By Welt. 1. chap. 15. or the 3 Ed. 1. chap. 15. Perſons Outlaw'd, 
Thoſe that Have abjured the Realm, Approvers, Such as are Taken 
with the Manner, Priſon-Breakers, 'Thieves openly Defam'd and 
Known Appellees by Provers during the Life of ſuch Provers, Houſe- 


| burners, Counterfeiters of the King s Seal or Coin, Excommunicated 
| Perſons (taken upon the Certificate of the Biſhop) Manifeſt Offenders, 


Traytors againſt the King's Perſon, are not Repleviable by Common 
Writ, or without Mrit. ts 


2 „ 2 ＋ 


Ch. 5. Laws of England. 


Safe Fo.s ime S- 7. , 


WY 


To Explain this Statute. 83 333 
Perſons Out lat d, and Thoſe that have abjured, &c. s An Out- 1 Inſt. 187, 
law in Felony cannot be Bail'd, becauſe Ne is attainted in Law. For HH. P. C. 101, 
the Intendment of the Law in admitting Perſons to Bail is, be- 103. 
cauſe it is uncertain. whether the Party is Guilty or no; which can- I 
not be ſaid when One is attainted. But a Perſon attainted. by Out- 2 e 
lawry of any Felony may appcar in Perſon, and plead Miſnoiner, or 
alledge Error, in Avoidance of the Outlawry, be it on Indictment or 
Appeal, and the King's Bench may Bail Him. Thus One cannot be 
Bail'd if He is attainted by Verdict as well as by Outlawry. Out- 
law'd and Excommunicate Perſons ſeem to be put for Examples on- 
ly in the Statute; implying that all other Perſons under the /;ke Cir- 
cumſtances are excluded, | 
Approvers, [See infra.] "Theſe appear to be Guilty by Judgment, 
Conviction or Confeſſion. | | 
Such as are Taken with the Manner. For in this Caſe, Nm f 
Stat Indifferenter whether the Party is Guilty or no, bcing taken 
with the Manner or Mazrer, i. e. with the Thing ſtol'n as it were in 
His Hands. | | 
Thieves openly known and Notorious ; where there is plain Evi- 
dence againſt Them. | 
Priſon-breakers. For it is preſum'd that He that is innocent will 
never Fly or Break Priſon. | | ; 
Perſons taken for Manifeſt Offences, under the Degree of Felony, 
but of a Dangerous Nature. Yet the Practice is otherwiſe. 
Theſe are under Violent Preſumptions of Guilt. i 
Houſe-burners, Counterfeiters of the King's Seal or Coin and Tray- 
tors againſt the King's Perſon, are excluded the Benefit of Bail by 
Reaſon of the Heinouſneſs of their Crimes. 8 75 = 
By Common Mrit or without Vrit, i. e. b The Sheriff ſhall not » int. 186, 
BOY Them by the Common Writs De Homine Replegiando, 319. 
Mrit of Mainprize, or De Odio & Atia (which are diſuſed) vr Ex 
Officio without Writ. [See the 28 Ed. 3: chap. 9. poſt.] 


By the ſame Statute; Thoſe that are Indifted of Larceny by In- 
queſts taken before Sheriffs or Bailiffs by their Office; or for ſome 
Light Suſpicion; or For Petty Larceny, not being before Guilty of 
other Larceny ; Acceſſary to any Felony; or Accuſed of Treſpaſs ; 
may be Let to Bail before the Sheriff by good Sureties ; for which the 
Sheriff ſhall be anſwerable. 


But then Thoſe indicted of Larceiy ought to be of Good Repu- 
tation, and there ſhould be no ftrong Preſumption that I hey are | 
Guilty. By Inqueſts taken before Sheriffs or ce i. e. 1 Before 4 Int. 150. 


Sheriffs in their Turns, or Lords in their Leets, &c. | See the 1 Ed. 4. 
chap. 2. By which the Sheriff ſhall deliver all Preſentments and In- 
dictments to the Juſtices of the Peace at the Next Sefftons.] 
Light Suſpicion ; If They are of a good Character, and are not 
ſfuſpected of Crimes expreſly excepted by the Statute. 5 
Petit Larceny; if there is any Colour of their being Not 


Guilty. wh | | 
Kkkk 2 X All 


* 
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* 1Inſt, 19 k All Yccefſaries Before and After the Fact are Bailable, if there 

Dalt. ch. 166. Are not very ſtrong Preſumptions of Guilt. Principals ſuſpetted on- 

p. 421, 422, ly of Burglary and Robbery, tho' Indicted, may be Bail'd. | But See 
423 = ho may Take Bail, infra, and the 31 Car. 2. chap, 2. H. 21. 

The Party Accuſed of Treſpaſs, or in any Offence below Felony 

muſt be Bailable; unleſs ouſted by Statute; or unleſs Judgment be 

oP © Given, For if One hath been Indicted, Convicted, and hath had 

7 TnR. 178, Judgment, He cannot be Bailed, 

179- Theſe are ſuſficient Hints for the Expoſition of Meſtu. 1. chap. 15. 
which tho' it relates only to Sheriffs, 7 43 yet I find that the Supe- 
rior Courts arc often governed by it. 

* H. P. C. m He that hath dangerouſly Hurt another may go under Bail till 

Bali. ch. 166. the Party is Dead. | 

p. 420. [See the 29 FEliz. chap. 5. f. 21. 31 Eliz. chop, 10. . 20. Where 
Bail is not Required to Informations or penal Statutes. | 

In many Offences Bail is expreſly Ouſted by Particular Statutes as 
well as by Meſtm. 1. chap. 15. 


By the 23 H. 6. chap. 10. Sheriffs, &c. ſhall not Admit to Bail 
ſuch as are in Priſon by Condemnation, Execution, Capias Utla- 
gatum, Excommunication, Surety of the Peace, or Committed by 
the Special Command of any Fuſtice, and Yagabonds Refuſing to 
SErVE. 


Bail is alſo taken away by Particular Statutes From Unlicenſed 
Ale-houſe-keepers, From Perſons Arreſting in the Name of Another, 
Bankrupts Refuſing to be Examined, Father and Mother of Baſtards 
not Performing Juſtice's Order, Collectors of Money for Repairing 

Bridges, Conſtables, & c. neglecting their Duty, Killers of Deer and 
Conies, Dyers Convicted of uſing Logwood, Engrafers, Deſtroyers 
of Fiſh, Forgers, Foreſtallers, Unqualify'd Perſons deſtroying the 

| Game, Players at unlawful Games, Perſons Guilty of Fraudulent 
| Conveyances, Hatters taking above Two Apprentices, Deſtroyers of 
Hawks, Surveyors neglecting their Duty concerning the Highways, 
Thoſe that Reſiſt a Diſtrainer for Seizing Horſes in Waggons or 
Carts Travelling for Hire, above the Number allow'd, Inz-keepers 
ſelling at unreaſonable Gain, Labowrers going from Work before it 
is Finiſh'd, Abſenters from Muſters, Refuſers of the Oath of Alle- 
giance when 'Tender'd, Perſons Guilty of Perjury in any Court of 
Record, or of Perſuading and Procuring Soldiers to Deſert, Phyſici- 
an; Committed by the College of Phyſicians in London, Refuſers 
to pay Rates to the Poor, where no Diſtreſs can be made, Overſeers 
of the Poor refuſing to paſs their Accounts, &c. Depravers of the 
Common Prayer, Gc. Diſturbers of Preachers, Recuſants, Incorrigi- 
ble Rogres, Deniers of the Chriſtian Religion, the Trinity or Inſpira- 
tion of the Scriptures, Unlicenſed Schoolinaſters, Seamen quarrelling 
and Fighting in His Majeſty's Yards, &c. upon Non-Payment of Fine, 
Misbehaviour of Servants and Appreutices, Sheriffs neglecting Duty 
concerning the Election of Knights of the Shire, Tranſporters of 
Horſes without Licence and of Live Sheep, Witches, Takers away of | 
Women Unmarried, and under ſixteen Years of Age, Gc. Theſe Sta- 
zutes are partly mention'd under their particular Heads, and in their 


proper 
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proper Places. {But Sce Dalton, chap. 177. and Nelſon's Juſtice, Cc. 
Tit. Bail. | 

Note, That if an Offender is committed to Priſon, He may be 
Removed by Writ of Habeas Corpus to the King's Bench; n which 
may Bail Him in all Cafes, unleſs Bail is Ouſted by a Particular 
Statute. 
3. To ſthew V may Take Bail, or Bail Offenders, Obſerve That 
Bail may be taken by o Vertue of a Writ, or ex Officio. By I['it, 
as by, the Writ of Odio & Atia, Writ of Mainprize, [See ſuvra.) 
Homine Replegiando, Habeas Corprs, {See the 31 Car. 2. chap. 2. 
or the Habeas Corpus Act, For Bail in 'I reaſon, Felony, and in other 
Criminal Caſes; the Subſtance of which hath been repeated, Zooſk 1. 
chap. 1.) Ex Officio, 1. By the Juſtices of the King's Bench, who 
may in an Original Proſecution by Indictment or Appeal before 
'Them (as upon an Indictment or Commitment Returned to 'Them 
by Habeas Corpus or Certiorari) take Bail where another Court can- 
not, P as in Caſe of Murder, Appeals of Death, [Sce 3 H. 7. chap. 1.] 
or in Caſes prohibited by Jeſt. 1. chap. 15. 4 For that Statute 
beginning with Sheriffs, and other inferior Officers, extends not to 
Judges or any Superior Courts, who have Liberty of Admitting to 
Bail by the Common Law. Nay, it is aftirm'd, That this Court 
may (upon Good Cauſe) admit Perſons to Bail that are Impriſon'd 
by the King's Special Command, or by the Order of His Privy Conn- 
cil. [See Magna Charta, chap. 29. 25 Ed. 3. chap. 4. 28 Ed. 3. 
chap. 3. 42 Fd. 3.chap. 3. The Petition of Right, 3 Car. 1. chap. i. 
16 Car. 1. _ 10.] or by Order of either Houſe of Parliament, as 
if They maniteſtly exceed their Juriſdiction, &c. [Sed Ouære and ſee 
Hatwkins's Pleas of the Crown, Book 2. chap. 15.] or by Order of 
Chancery in ſome Caſes, | Owere, and ſee Ibid.] or by Order of In- 
ferior Courts. | See for the Power of other Courts in JVeſtmmnſter- 
Hall, 31 Car. 2. chap. 2.) 2. By Juſtices of Gaol-Delivery, who 
may take Bail, where Juſtices of the Peace cannot take it; as 
of a Perſon Convict of Manſlaughter Se Deferdendo, or by Miſad- 
venture, or of a Perſon Convict of Manſlaughter that hath a Par- 
dom to plead. [See again the 31 Car. 2. chap. 2. Where for Treaſon 
or Felony, the King's Bench, Seſſions of Oyer and Terminer or Gaol 
Delivery, may Bail upon Prayer in Court, (5c. and any Judge in 
other Caſes upon Habeas Corpus.] z. By © Fuſtices of the Peace, 
where 'They have Cognizance of the Caule. 


By the 3 H. 7. chap. 3. Two Juſtices of the Peace (1 Quo.) have 
Power to let to Bail Perſons ſuſpected of Felony, or others Bailable by 
Law, until the next Quarter-Seſſions or Gaol-Delivery, and there 
ſhall certify the ſame, in Pain of 101. 

The Statute of the 1 Rich. 3. chap. 3. which gave Power to One 
Fuſtice of the Peace to Bail Priſoners, is Repealed. TY 

By the 1 & 2 Ph. & M. chap. 13. No Juſtice or Juſtices of the 
Peace can let any to Bail, which are forbidden to be Bail d by Weſt. 1. 
chap. 15. And none Arreſted for Manſlaughter or Felony, or Spec? - 
on of Manſlaughter or Felony, being Bailable by Law, ſhall be let to 
Bail by any Juſtices of the Peace, but in Open Seſſions, or By Two 


Fuſtices (1 Quorum) at leaſt being Both Preſent at the Time of 


ſuch Bailment ; which ſhall be certify'd in Mriting with the Examina- 
ys ONT: tion 


a 2 Inſt. 189. 


y Staund. 18. 
H. P. C. 98, 
99, 103. 

q 2 Inſt, 185, 
186, 189. 
Keil. 90. 

H. P. C. 104. 


r Dalt, ch. 
166. P- 423. 
H. P. C. 104, 
A 


f Dalt. ch. 
166. p. 424. 
H. P. C. 105, 
106. 

Coke of Bail 
and Main- 
priſe, ch. 6. 
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tion of the Priſoner taken before Bailment, at the next General 
Gaol-Delivery, inder the Penalty of a Fine to be ſet on Them by 


the Fiſtices of Gaok-Delivery. The Juſtices of Peace and Coroners 


t 2 Inſt. 315. 
Dalt. ch. 166. 
420, 423. 
„P. C. 99, 

101. 


4 Inſt. 178. 


u Dalt. ch. 


166. p 424. 
H. P. C. 106. 


y Dalt. ch. 


OfIndia- 


ments. 


? 3 Inſt. 209. 
H. P. C. 94, 


95. 


within the City of London and County of Middleſex, and in other 


Cities, Gc. may follow their Cuſtoms, Gc. 


See more in the ſaid Statute, and the 2 & 3 Ph. & M. chap. 16. 
Whereby Perſons accuſed of Manſlaughter and Felony, being f. 
Gaol for Want of Bail, are to be Examin'd, and the Accuſers to be 
bound over, (5c. | | : 

This Statute of the 1 & 2 Ph. 5 Mar. chap. 13. ſeems to Ad- 
mit, 'That for Manſlaughter, and all other Homicides, except Mur- 
der, or for Felonies, the Offender may be Bail'd by Juſtices of the 
Peace. But if in Caſe of Manſlaughter, tho it be Se Defendendo, and 
it does appear ſo to the Juſtices, yet if the Party Accuſed Conf efes 
the Fact upon Examination, or it is apparently known that he Kill'd 
Another, They cannot Bail Him. [See J/eftm. 1. chap. 15. ſupra.) 

If it is Uzcertaiz That He was the Slayer, and the Charge is 
but Manſlaughter, They may Bail Him; For the Act ſuppoſes that 
in ſome Caſe Manſlaughter is Bailable by Law. So in the Caſe of 
Felony. 

u After Indictment and Proceſs iſſued thereupon in Caſes under Fe- 
lony, or in Cafe of Treſpaſs, Miſdemeanor, (where Bail is not pro- 
hibited by a particular Statute) One may be Bailed by Two Juſtices 
of the Peace, whereof One to be of the Oyorum. Others ſay by 
One Juſtice. [See the 29 Eliz. chap. 5. Where One may appear 
without Bail upon a penal Statute.] | 

x As to Refuſe Bail, where the Party ought to be Bail'd, is a 


7- Miſdemeanor, and Finable; ſo to Admit Bail, when it ought 


not to be Admitted, is puniſhable by the Juſtices of Gaol-Delivery 
by Fine, or as a negligent Eſcape at Common Law; and is likewiſe 
puniſhable by ſeveral Statuten. F Weſt. 1. chap. 15. 27 Ed. 1. 
chap. 3. 4 Ed. 3. chap. 2. 1 G 2 Ph. & M. chap. 13. 31 Car. 2. 


chap. 2. 
If One is brought before a Juſtice, and it does not appear That 
a Felony is committed, He may Diſcharge Him; but if a Felony 


has been Committed, and the Party is Only ſuſpected, He muſt Bail 


Him or — Him to the Common Gaol. [See 6 Georg. 
chap. 


By the 28 Ed. 3. chap. 9. Inqueſts before ag &c. are taken 
away, and the Power to Admit to Bail upon Indiftments before 
Them. [See the 1 Fd. 4. chap. 2, ante.] | 


III. If any Court of Record Commits One for a Contempt done 


in Court, They may Diſcharge Him by like Order at their Plea- 


ſure. But if One is Committed for Treaſon, Felony, or other 


Crime, or Suſpicion thereof, He cannot be Diſcharged till He is In- 


difted and Acquitted, or Ignoramus found, and He is Delivered by* 


Proclamation. 


And fo it is if any be taken and on by Lawful Warrant, 
or the King's Writ, He cannot be Diſcharged without Legal Pro- 


ceeding, but by the King only; tho' one taken by the King's Writ in 


a Pri- 


2 »4 Ws, 
; n el 2 


nt to 


— „ p * 8 WC: 5, 


>» "a 3+ 7 . 


before a Judge, having Power to puniſh the Offence, being ſuffici- Ney. 8. 


ty-four Men at the leaſt (.) By Twelve or above of the Grand 


Indi&tment. 


'Treſpaſs, and all Sorts of Miſdemeanors or Pleas of the Crown ; but 4 | 


* - 
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a Private or Civil Action, may be Diſcharged and ſet at Liberty by 
the Plaintiff, even tho' in Exccution. [But ſee the 31 Car. 2. chap. 2. 
the Habeas Corpus Act. 


a Now an TIndittment or Endittment (F rom Ee, To Accuſe) I Inſt. 
is a Bill or Accuſation drawn up in Writing at the Suit of the King 1 
kor ſome Offence, either Criminal or Penal, and Prefer'd to a Grand 4 ot Sea. 4 


Jury of twelve Men or more, upon their Oaths and Found by Them Bacon 19. 


ently : Grounded to put the Offender upon Trial by a Petty Jury of 
twelve Men, The Proſecutor and his Witneſſes give Evidence to 
The Grand Frry upon their Oaths. The King's Counſel, as Pro- 
ſecutors, may manage the Evidence in Private to the Grand Jury. 

b A Preſentment is That which the Grand Fury Find and Pre- » - luft. 155 
ſent to the Court without any Indictment delivered to Them. This ; 
is afterwards Reduced into the Form of an Indictment. When an 
Offence is found by Jurors return'd to enquire of that particular Of- 
fence, It is call'd an Inquiſitiou. 

I cannot find that a Grand Juror ought to be a Frecholder. 

When the Grand Jury find the Bill of Indictment, They write on © Bacon's 
the Back of the Bill Billa Vera. But If they think it a Groundleſs — 9. 
Accuſation, They Endorſe Ignoramus; and then the Party is di. 
charged without further Anſwer. Upon Allowance, or Finding the 
Bill by the Grand Jury, the Party is ſaid to be Indicted. For no 
One ſhall be Convict by Verdict, unleſs the Offence is found by twen- 


Jury endorſing Billa Vera upon the Bill of Indictment (for if twelve 
Agree, They ſhall conclude the lefler Number) and by Twelve (not 
more or leſs) of the Petty Fury upon Trial. The Grand Jury 
cannot find Billa Vera for Part, and Iguoramus for the Reſt. It muſt 
be the One or the Other for the Whole. 

Regularly the Grand Fury can Enquire of nothing but what 
ariſeth within the County for which they are Return'd. By Special 
Cuſtom Indictments of Offences Committed in one County may be 
taken in a Place out of it; as Indictments of Offences in Middle- 
ſex are by Cuſtom taken at the Seſſions-Hall at Newgate in Lon- 
don, as well for Middleſex as London. Yet the 'Trial muſt be by a 
Jury of the proper County. [But See Of Trial By the Conntry, 


oft. | 
7 fi N Grand Juror may be Challenged for Cauſe by One before he “; Cro. 134, 


is indicted. 135, 147. 
The Grand Fury, or Thoſe Indictors ought not to be de Medi- 
etate Lingua in any Caſe, nor ought They to have a Keeper, or be 
without Victuals, as in the Caſe of a Petty Fury. 
© If one of the Grand Jury is Outlaw'd, or taken at the Nomi- . 1,q _., 
nation of another; It Avoids the whole Indictment, [See the 11 33. mf 
H. 4. chip. 9. 3 H. 8. chap. 12. If One of the Grand Jury diſcovers 2 Roll. Abr. 
to a Stranger the Evidence given to Him and the reſt of the Jurors, & 
This is an Offence puniſhable by Fine and Imprifonment upon an 


Indictments may be of High "Treaſon, Petit Treaſon, Felony, it 


of no Injuries of a Private Nature, unleſs they ſome way or other | 
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concern the King and the Publick. Offences by Common: Law and 

Thoſe againſt a Statute Law are Indictable. Where a Statute prohi- 

bits an Act of a Publick Grievance, or Commands a Thing of Pub- 

lick Conveniency, an Offender againſt ſuch a Statute is puniſhable by 

way of Indictment; as well as at the Suit of the Party Grieved. In- 
dictments muſt be at the Suit of the King, and no Other, 

57 Roll. Abr. s It is the Beſt way to Joyn Several Offenders in the ſame Crime 

707, 708. in the ſame Indictment, where the Offence doth wholly ariſe from 


the Joynt Act of all the Detendants. On ſuch an Inditment Some 


may be Acquitted, and others Convicted, x 
In every Indictment 'Theſe Things are Requiſite. 

» 4 Rep. 44 1. h Indictments (being in the Nature of Declarations for the King 
5 Rep. 121. againſt Offenders) ought to be Certain to a General Intent, and mult 
Wen See. not be ſupplied by Implication or Argument. Preciſe Certainty to 
Weſt. Symb. f , Pr 
6. 70. Every Intent is to be obſerved, tho the Law will not allow Excepti- 
J. P. C. 207. ons that are too Nice. | 


Kely. 11,12, 
2 Roll. Abr. 2. Further 5 


79, So, $1, | 0 

By the 1 H. 5. chap. 5. An Indictiment ought to ſet forth the Chri- 
ſtian Name, Surname, and Addition of the Eſtate and Degree, My- 
ſtcry, Town, or Place, aud the County of the Offender, &c. 


The Chriſtian Name and Surname. | 

But when the Name of one kill'd is unknown, or Goods are 
Stolen from a Perſon that cannot be known, It is ſufficient to ſay 
one Unknown was kill'd by the Perſon Indicted, or that he Stole 
the Goods of one Unknown. And if there is a Miſtake in Spelling 
of the Offender's Name, If it Sounds like the true Name, It is Good. 
And it is Good If the Party is Indicted by another Name, If the 
Party is known by Both. A Miſnomer of the Defendant's Name of 
Baptiſm may be pleaded in Abatement of an Indictment ; but not of 
His Suruame, as in an Appeal. The Inhabitants of a Pariſh, tho 
no Perſon is particularly Nam'd, may be Indicted for not Repairing 
the Highway. 


Eſtate and Degree; whether of the Nobility, or under the 


Nobility. | 
Ahe, (i. e.) Art, Trade or Occupation. 
The Place of Abode, or The Dwelling Place of the Party In- 


dicted, (both Town and Chum) is expreſly Requir d. If the County 


i 1 cro. 606, is named in the Margin of the Indictment, It is well enough, i Ex- 
F900 cept in Caſes of Felony, where it muſt be always named in the 
Body of the Indictment. 

It no Joern is named, or any Place where the Fact was done, 

The Indictment is Void. [See 9 H. 5. chap. 1. 18 H. 6. chap. 1 2.] 

H. p. C, But a k Miſtake of the Place in laying the Offence is not material 

264. upon the Evidence, if the Fact is prov'd at ſome other Place in the 
ſame County. 

The Statute ſaith that the Indictment ſhall Abate for any of 


Theſe Omiſſions by the Exception of the Party. For tho' an Of- 
| Inſt. 670. fender Hath not ſuch Addition as the Act Requires, I yet if he Ap- 


peareth upon Proceſs and Pleads, taking no Advantage thereof by Ex- 


ception, He hath loſt the Benefit of this Act. ¶ See for the Expoſition 


ol this Statute, 2 Iſt. 665, Gc.] 
I Generally 
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Generally there is the ſame Law concerning Additions in In- 
dictments and Appeals; tho in ſome Things Appeals require more 
Strictneſs. 

3. ® The Certainty of the Time wherein the Offence is done, as m Inf. 
the certain Day and Mar is to be expreſſed. But the Crown is not 283. a. 

bound to ſet down the very Day when Treaſon, Felony, & c. was 2 1 318, 

Committed, The very Day need not to be prov'd upon Trial. [See 4 R. 


J 
f 4 Rep. 41, 42. 
Of Eoidence, poſt.] 3 Inſt. 230. 


In Caſes of Omifſion, it is not neceſſary to ſet down the Day and br iv 
Year ; as in an Indictment for not Scouring a Ditch, (5c. Kelly. 16. 
4. The Nature of the Offence muſt be ſet forth, whether it be H. F. C. 264. 
Treaſon, Felony, Treſpaſs, penal Statute, Gc. Sometimes You muſt 
4 uſe Special Mord. u In Treaſon the Indictment muſt ſay Prodito- *4 Rep. 39. 


| ＋ 7 . 4 : , Rep. 121, 
J rie, and conclude Contra Ligeantie ſuæ Debitum, in an Indictment 8 
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1 of High Treaſon againſt the King's Perſon. In Murder it muſt ſay Weſt'sSymb. 
: Murdravit, for that is a Word of Art which implies Malice; if the 4 
Killing was by a Blow with the Hand or by ſhooting. You muſt alſo 207. 
ſay Percuſſit; not if it was by Poiſoning. [See Of Appeal, poſt.] In ons dogg 
Burglary, Burglariter or Burgulariter, or Burgalariter; In Rape, May's 2 
Rapmuit, not Carnaliter Cognovit; In Felony and Mayhem, Felonice | 

only; but in Mayhem Felorice Mayhemavit ; In Larceny, Felonice 

Cepit, not Felonice Abduxit or Afportavit, without Cepit. Things 

Living mult be ſet down, as Horſe, Ox, &c. Dead Things are to 

be calld Bona & Catalla, but you muſt expreſs what Goods and 

Chattels. And in all theſe Caſes, and in Treſpaſſes, the Indictment 

ought to be Vi &. Armis, and conclude Contra Pacem. But See 

37 A 8. chap. 8. 46 5 Ann. chap. 16.) In Offences againſt the Peace 

only, as Conſpiracies, Deceits, &c. theſe Words Mith Force and 

Arms are not Neceſlary. In a Forcible Entry The Words Manu 
forti amount to it. If the Offence is created by a ® Statute, it * 4 Rep. 48. 
mult conclude Contra Formam Statut, &c. The Recital of a Pub- Inſt. 98. b. 
lick Statute is not Neceſlary, but rather Dangerous ; for a Miſrecital 

thereof will Spoil the Indictment. The Subſtance and Material 

Words in ſuch Statute muſt be ſet down; concluding Contra For- 

mam Statut, Oc. 75 

5. The P Value of the Thing by which Offences are commit- » yyeg's 
ted muſt be Expreſſed. It ſeems neceſſary to Value Things Stol'n, Symb. Ofln- 
that it may appear, whether it is Grand Larceny or Petit Latceny. 1 8 
In Treſpaſs the Value may aggravate the Offence. But Things Feræ 
Nature ought not to be valued, if they were not in Parks or War- 

rens. If the Indictment is of Living Things, You muſt ſay Pretii, 
c. If of Dead Things, you muſt ſay 4d Falentiam, Gc. | Ouære 
the Difference.] But it is ſaid that One Dead Thing only muſt be 
Pretii, not Ad FValentium. | . 

1 An Indictment lies upon a private Statute where no particular 4 gs Rep. 6 
Penalty is provided, and the Offender ſhall be tried and impriſon'd; f 
if ſuch Statute concerns a Multitude of Perſons. But if it concerns 
One particular Perſon only, an Action on the Caſe doth lie, not an 
Indictment. | i 3 5 

If there is an Iadict ment and Inquiſition againſt one for the ſame : x1, 10. 
Offence, One found by the Coroner's Inqueſt, and Another by the 
Grand Jury, He may be tried on both at the ſame Time. For if 
One is indicted for Murder, and Convicted of Manſlaughter, or Ac- 


L111 gadiuitted, 
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quitted, and at the ſame Time there is a Coroner's Inqueſt, He ma 
plead his former Conviction or Acquittal in Bar of the other. If an 


« 4 14 40 
H. P. C. 244 


t 5 Rep. 121. 
H. P. E. 189. 
1 Cro. 108. 
3 Cro. 465- 


Of Approvvys, 
„z Inſt. 129, 
H. P. C. 192. 


193, 194, 
195,196,197 
2 Inſt. 629. 


Indictment is void for Inſufficiency, or if the Trial is in a wrong 
County, Another Indictment may be drawn for the ſame Offence; 
whereby the Inſufficiency may be cured, and the Indictment laid in 
Another County, tho Judgment was given. 

By the Common Law the Court may Cuaſb any Indictment for a- 
ny ſuch Inſufficiency in the Caption or _—_ of it, as will make the 
Judgment Erroncous. By Inſufficiency in the Caption 1 mean a De- 
fault in ſnewing before whom the Indictment was taken, their Juriſ- 
diftion, the Place where, the Naber of the Jurors, the Day and 
ar when the Court was Holden, Gc. Ee 

Falſe * Latin ſhall not Quaſh an Indictment. For tho' an Ori- 
ginal Writ or an Appeal may abate for Falſe Latiz, yet Judicial 
Writs, Fines or Indictments ſhall not, if the Word is Latin; 
but if the Word is not Latin, or allow'd by Law as a Word of Art, 
or Inſenſible, There if it is in a Point material, it makes the Indict- 
ment inſufficient; as Murdredum for Murdrum, Burgariter for 
Bureglariter, c. But nothing which may be rejected as Surplus ſhall 
vitiate an Indictment. [See Of the Declaration, chap. 4. ante.] 


By the 7 W. 3. chap. 3. All Perſons Indicted of High Treaſon, 
(except for Counterfeiting the Coin, Great Seal, Privy Seal, Sign 
Manual or Privy Signet) or for Miſpriſion of ſuch Treaſon, ſhall 
have a Copy of the whole Inditiment (But not the Names of the 
Witneſſes) Five Days at leaſt before His Trial, to adviſe with Coun: 
ſel thereon, &c. | See 7 Ann. chap. 21.] 

This Indiftment muſt be Found within Three Years after the Of- 
fence committed, except in Treaſon for an Attempt of an Aſſaſſination 
on the Body of the King by Poiſon, or Othercvi 4 | 

No Indittment for any of the Offences aforeſaid, nor any Proceſs, 
nor any Return thereon, ſhall be Quaſh'd on the Motion of the Pri- 
ſoner, or His Connſel, for Miſwriting, Falſe or Improper Latin, unleſs 
Exception for the ſame be made by the Priſoner, or His Counſel, be- 


tore Evidence given in Court. Nor fhall any ſuch Falſe or Impro- 


per Latin, after Convittion, be Canſe to Arreſt Judgment; tho any 
Judgment given upon ſuch Indifttment, may be Reverſed upon a Mrit 
of Error, &c. [See more of this Statute Of Evidence to the Petty 
Fury, infra.) 


By the 10 & 11 W. 3. chap. 23. No Clerk of Aſſiſe, The Clerk of 


the Peace, or other Perſon ſhall have more than 2 s. for Drawing an 
Tnditment againſt a Felon, upon Pain to forfeit 5 l. to the Party 


Gricced, with full Cofts of Suit. If they Draw any Bill Defettive, 


They ſhall make a New One without Fee, under the ſame Penalty. 


See the 5 & 6 V. & NM. chap. 11. To prevent Delays of the Pro- 
ceedings at the Quarter Seſſions of the Peace by Removing Indict- 
ments by Certiorari into the King's Bench before Trial, &c. 


IV. u An Approver (Probator, Proper) is a Perſon indicted of 


Treaſon or Felony, and in Priſon for the ſame, and not Diſabled to 
Accufe, who upon His Arraignment before any Plea pleaded, and 


3 : before 


— 
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before Competent Judges, docs Confeſs the Indictment, and takes a 
Corporal Oath to Reveal all Treaſons and Felonies that he knows- 
eth of, and therefore Prays a Coroner to Enter His Appeal or Accu- 
ſation againſt thoſe that are Partners in the Crime contain'd in the 
Indictment, He is Sworn to Diſcover all Treaſons and Felonies; yet 

He is not an Approver in Law, but only of the Offence whereof he 
is Indicted. See the 28 Ed. 1. Star. de Appellatis.] * 

This Accuſation of Himſelf, and Oath, makes His Accuſation of 
Another of the ſame Crime to Amount to an Indictment ; and if his 
Partners are Convicted, The King is to Pardon Him. [See the 
5 II. 4. chap. 2.] But it being in the Diſcretion of the Court to 
ſuffer one to be an Approver, This Method of late hath not been put 


in Practice. 


V. An * Appeal (From Appeller, To Accuſe, or from Appellor, of Appeals. 
To Call) is an Accuſation of One azainſt another to Attaint Him * Wat 
of Felony by Words Ordain'd for it. This 15 always at the Suit of 4 
the Subject. J It is the Party's Private Action, proſecuting alſo for the » Lit. 176. 
Crown in reſpect of the Felony. The Appellant is calld the Plain- Finch 310, 
tiff, and the Appellee the Defendant. Ee r 
It may be brought in Three Caſes. 1. For a Wrong to One's An- 287. b. 
ceſtor, whoſe Heir Male he is, and that is only for the Death of his 2 Hſt. 316, 
. Anceſtor. 2. f For Wrong to the Huſbaud; and this is to be profe- ? ” 
cuted by the Wife only for the Death of her Husband 3. For Wrong 
done to the Appellants Themſelves, as for Robbery, Rape, Mayhem. 
This laſt Sort of Appeal is diſuſed, becauſe the Proceſs is more Nice 
and Chargeable than by Indictment. 

An Appeal of Death is of Tio Sorts (viz.) Of Murder and Of 
Manſlaughter. And theſe muſt be brought by the J/ife for the 
Death of Her Husband, or By the Hir Male tor the Death of his 
Anceſtor. An Appeal lieth not for a Killing Se Defendendo or By 
Miſadventure. | 

z The /e ought to be a Wife de Jure; and therefore One may * 11nft. 33. b. 
plead that ſhe was never lawfully Married to the Party Slain. She 2 Luft. 63,69, 
muſt alſo be a Wife de Foto (i. c.) in Poſſeſſion as well as in Right, l. BE. 84.8, 
without Elopement, (O.) Divorce, &*c. If She docs not continue a 3 Mod. 157. 
Widow, but marries Before or Depending the Appeal, 'The Appeal | 
is loſt. If ſhe marries after Judgment, ſhe cannot have Execution; 
for the Loſs of a Husband is the Cauſe of the Appeal. A Husband 
cannot have an Appeal of the Death of his Wife, but the Heir only, 

The 2 Heir muſt be Heir Male, tho' He Derives by a Female. 1 Inft. «5. 
For no Female except a Wife, can maintain an Appeal. And He * 45 33 be 
muſt be Heir according to the Courſe of the Common Law, and f. P. LR. 
Heir at the Time of the Killing of his Anceſtor. If the Appeal is 182, 183. 
Againſt the Heir as Guilty of the Killing, The next Heir Male ſhall 
Have the Appeal. If the Wife kills the Husband, The Heir ſhall 
Have the Appeal. But if the Perſon Kill'd by a Stranger hath a Wife 
ſurviving, The Heir ſhall not have it, tho She dies within the Year. 

And if The Heir Dies after the Death of the Anceſtor, Another Heir 
C1112 ſhall 
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n Nullus Capi etur aut 2 Sropter Appellum Femine de morte allerius 
quam Viri. Magna Charta, Chap. 34. 8 FEY — 
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| ſhall not have the Appeal. No one can bring an Appeal of Death of 

| a Perſon attaintcd of Treaſon or Felony, cxceps his Wife; becauſe 

| ſuch a one has no Heir. Therefore if the Perſon kill'd had Two 

| Sons at the Time of his Death, and the Elder is attainted of Trea- 
ſon or Felony, neither of the Sons can have an Appeal. 

» luſt. 183, „ An Appeal may be brought either By Original Myit out of the 
420. Chancery, or by Bill. By Bill, in the King's Bench, Before Ju- 
4 * 7119. ſtices of Gaol- Delivery, if the Appellee is in Priſon before Them, be- 
H.P. E. 179, fore Commiſſioners of Oyer and Terminer, before Juſtices of Niſi 
180. Prius, and before the 3 of the King's Bench, or Before the 

Sheriff and Coroner in the County Court. But the Sheriff and Coro- 

ner can only take and Enter the Appeal and Count, and proceed no 

further, It muſt be Removed by Certiorari into the King's Bench. 

[See 3 H. 7. chap. 1.] An Appeal may alſo be brought before the 
c31nft. 5.31, Conſtable and Marſhal, of a Felony done out of the Realm. © There 
132 C. 180. Can be no Appeal of Treaſon in Parliament; for it is ouſted by the 

P. C. 180. 
1 H. 4. chap. 14. 


By Magna Charta, or 9 H. 3. chap. 34. No Mun ſhall be taken or 
Tmpriſon'd, upon the % {an of a Momam, for the Death of any o- 
ther than Her Husband. | 

By Welt. 1. or the 3 Ed. 1. chap. 14. The Acceſſory in an Appeal 
; _—_— be Outlaw'd before the Principal is Attainted. [See 2 Inf. 
I. 182, | 8 : 
7 By the Statute of Glouceſter, or the 6 Ed. 1. chap. 9. F the Appel- 
as . lor Declares the Deec, the Year, the Day the Hour, the Time of 
the King, and the Town where the Fatt was done, and with what 
7. | Weapon, the Appeal ſhall ſtand, ſo that he ſue within a Year and a 
1 Day after the Fact. [See the 1 H. 5. chap. 5. and 2 Toft. 665, Gc.] 

* 


Let us Explain this Statute. | 

1 4 2 Inft. 318. The Deed. d Whether It was By Wound or «without Wound. 
| If 7 a Wound, Four Things are neceſſary to be ſet forth in the Ap- 

peal. 1. In what Part of the Body the Wound was given. 2. Of 
ſ what Length and Depth, ſo that it may appear to the Court that 
the Wound was Mortal. But if a Leg or Arm is Cut off, there the 
I Length and Depth cannot be ſhewed. 3. 'That the Party wounded 
1 | Died of that Wound. 4. It muſt appear that he died of that 
4 Wound within a Year and a Day after the Giving of the Wound. If 
1 without Wound, It is either By Weapon or without. By Weapon, as 


1 Burning, Strangling, Gc. In both theſe Caſes The Circumſtances 
1 muſt be ſet forth. T2 
* The ar. e. The Year of the Reign of the King. 

The Day——The Natural Day containing twenty-four Hours. 


Notte Ejuſdem Diei. The Killing muſt be Alledged to be the Day 
e 2 Inſt. 318. that One © Died, not the Day of the Wound or Blow. 


l 1 ; Jon 53+ The Hour, In the Count upon the Appeal one may ſay A- 
| 7, Int. 218, bout Ten of the Clock, Gc. But you muſt not ſay about the Day, 
? Year, or that the Wound or Blow was about any Part of the Body. 
It is Difhcult to alledge the True Hour, and not ſo of the Day, 
Year, or the Part of the Body. And Yet the Plaintift in the Appeal 

W 1 
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by Blow, Bruiſing, &c. Without Meapon, as by Poyſoning, Drowning, 


And therefore If the Fact was done in the Night, You muſt ſay, I 
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. is not bound to Prove the Preciſe Hour, or the Day, alledged. In 
Indidtments the Hour necds not to be alledged. Between the Hours 

of Ten and Eleven is unintelligable, for there is no Time between 

the Hours. 

; ' The Time of the King 8 This is added notwithſtanding men- « 1 Inſt, 12 3. 
q tion was made of the Yar before, wherein the Blow, Gc. was Gi- : Inte 319, 
ven; For here the Year within Death enſued is to be ſhewn, That * 

It may appear That he died of the Blow, Gc. within the Year and 

Day. 

The Tocon If the Murder or Homicide was in a Town. Other- 
wiſe If out of a Tow, the Place, if known out of any Town, muſt 
be alledg'd as known in ſuch a County. If the Fact was done in a 
City, The Pariſh muſt be alledged. But in the Country, If a Pariſh 
contains ſeveral Towns, Alledge it in a Town. [See the 2 G 3 
Ed. 6. chap. 24. Of Trial By the Country, poſt.] 

With what WWeapon— h One certain Weapon muſt be alledged in 
the Count, yet it it be proved in Evidence that the Wound was gi- 3, Inſt. 135: 
ven with any other Weapon, The Offender ſhall be found Guilty. But 465 
upon ſuch a Count, or in an Indictment, It cannot be given in Evi- 
dence that the Party was Poiſon'd or Drown'd, &c. where no Weapon : 
| at all was uſed ; It being Murder or Homicide of another Kind. [See 
7 Of Evidence to the Petty Jury, infra.] _* 
| Tho' this Statute requireth that the Weapon be mention'd, It muſt = 


-+ If = 


So that he Sues within a Tear and a Day i The Yar mult + 2 Inf. 320. 
be Computed according to the Calendar, and not according to twen- 4 Int. 185. 
ty-cight Days to the Month; The Day is to be intended of the Na- W ot 
tural Day, and the whole Day is to be taken in. By Common raw 255: a. 
the Appeal was brought within a Year and a Day. 5 * 1. 

If 5 next Heir of the Dead is within Age, he muſt bring his Ap- . 
peal of Death with a Year and a Day, according to this Act. 

After the Fatt i. e. k After the Felony Committed By Homi- * = Inft. 320. 


cide, or by the Death; not after the Strobe, or Wound. 1 = 
Ds | 3 | Cont. S. P. C. 
. By the 3 H. 7. chap. 1. An Iudictuent may be Tried without Stay- 53: 


ing for the Appeal. 
Altho The Principal or Acceſſary is Acquit within the Tear and 
Day, They ſhall be Remanded to Priſon, or Let to Bail, until the . 
Near and Day is out. And whether They be Attainted or Acquitted, | f 
yet the Wife or next Heir of the Slain may within the Tear and 
Day (the Benefit of the Clergy being not before Had) proſecute 
their Appeal againſt Them, any ſuch Attainder or Acquittal zot- 
withſtanding. | 
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If there is an Indictment and Appeal depending together, the ' ; Rep. 30. 
Judges ought to proceed firſt upon the Appeal, if the Proſecutor de- Kely- 102. 
fires it, and Proſecutes without Fraud. The Indictment may be pre- 
fer d to the Appeal, if the Court ſhall find that there is like to be a 
Paint Proſecution of the Appeal, in order to acquit the Party. For 
the Acquittal upon a Faint Proſecution will Conclude the King. 

If the Murderer is Acquitted upon the Indictment or Found Guilty 
and Pardon d by the King, Yet the Wife or Heir may have an Ap- 

| peal. 


be underſtood where One. is kill'd with a Weapon. 1 
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2 peal. * But if the Party is found Guilty of Manſlaughter, and hath 
3 Tak; 1g 1. the Benefit of his Clergy, No Appeal heth. it is ſaid to be Unrea- 


H. P. C. 245. ſonable That the Appeal ſhould interpoſe preſently after the Convic- 


* 9 tion, to prevent the Judgment and Execution in Manſlaughter, For 
ty ; 


ment and Ex<ccution upon a Conviction of Murder, as well as Man- 
ſlaughtor. It is ſaid that a Verdict finding one guilty of Homicide 
Se Dif-ndendo or an Indictment of Murder may be pleaded to an 
Appeal of the ſame Death, as it was at Common Law. For that the 
3 H. 7. chap. 1. mentions only Perſons Acquitted or Attainted, as 
17 To Proſecution upon an Appeal. [See Of Pleas in Bar, 
tnfra. 
„ Inſt. 262 b. u An Appeal is to be arraigned by the Counſel in French, but en- 
* ter d in Latin. The Count muſt be, That the Appellant appears 77: 
I > . proprid Perſond ; but the Appeal may be proſecuted by Attorney and 
D Ae ge df. 3) Counſel ö and Defended by Attorney and Counſel. [See the 3 H. 7. 
| chap. 1. 
o Kely. 37. Gre Standing ® Mute in an Appeal of Murder hath the ſame Judg- 
ment as on an Indictment. 
„ Evidence Given for or againſt the Defendant in an Indictment, is 
no Evidence in an Appeal. | 
If One is acquitted He ſhall have His Damages againſt the Appel- 
lant. [See Veſt. 2. 13 Ed. 1. chap. 12. and the Expoſition there- 
of 2 Inſt. 383, 5c. | 
The Jury may Find the Defendant Guilty of Manſlaughter, or 
Not Guilty Generally. If in an Appeal of Murder the Defendant is 
1 Found Guilty of the Murder, Judgment is That he ſhall be Hang- 
| sf 2,5... 0/0 eau, ed; and the King cannot Pardon it. But if he is Acquitted upon the 
[ | Appeal, He may be arraigned upon an Indictment at the King's Suit. 
[Sce Of Pardon and Judgment infra; And Danverss Abridg. Tit. 
Appeal, 488, Gc.] 


of Informa- VI. 4 There may be an Information for the King againſt a Crimi- 


tions. nal as well as an Indi&ment, whereby a Pecuniary Mul&, or other 
\ w_ inch 349, Penalty, may be inflicted. It does not Lie for a Capital Crime, or 
| Show. 109, for Miſpriſion of "Treaſon. [O. and See the 5 Georg. chap. 4. Con- 
in 110. cerning Bankrupts ; for they may be convicted upon Indictment or Iu- 
[ formation, and ſuffer as Felons without Clergy. | 
4 r Terms of An © Information for the King is the ſame with the Declaration of 
[ the Law. c. a Common Perſon. It differs from an Indictment, in as much as That 
1 — is to be found by the Oath of Twelve Men at leaſt, and this is only 
1 | the Allegation of the Officer, &c. It is not always exhibited Direct- 


1 ly by the King, or his Attorney General, or the Clerk of the Crown- 
4 Office (who is a Coroner, and an Attorney for the King, Gc.) but 
1 ſometimes by a Common Perſon, who informeth as well for the King 
| as for Himſelf, upon ſome Penal HHatute. This is Different from an 
| Action on a Penal Statute. Therefore Remember that Informa- 
1 tions are of Two Kinds (viz.) At the Suit of the King only, and 
i partly at the Suit of the King, and partly at the Suit of the Party 
| which is call'd an Information Oi tam. : 
Information may be alio for Offences and Miſdemeanors at Char- 
mon Law; where the Otfender is liable to pay a Fine to the King, 
| J as 
I 


if that ſhould be admitted, then an Appeal might prevent Judg- 


ae tr rv tw +; =. 


oz. 


Ch. 5. Laws of England. 


as for Batteries, Cheating, Reſcous, Seditious Words, Conſpiracies, 
Libelling, Riots, Extortion, Nuſances, Contempts, (5c. 

When the Clerk of the Crown exhibits an Information, it is Gene- 
rally by Order of Court. But when the Attorney General docs it, 
it is Ex Officio. | 


By the 18 Eliz. chap. 5. Every Informer upon a Penal Statute 
ſhall exhibit His Snit in Proper Perſon, and Purſue the ſame by 
Himſelf, or His Attorney, By ay of Information or Original Ac- 
tion, and not otherwiſe, and ſhall have no Deputy. 

A Note of the Time of Exhibiting the Information ſhall be Taken, 
and from thenceforth it ſhall be accounted a Record; before which 
Time no Proceſs ſhall iſſue out upon it. And upon every ſuch Pro- 
ce(s, the Informer's Name ſhall be Indorſed, and alſo the Statute upon 
hich the Information 15 Gronnded. 

No Informer ſhall compound with the Defendant before Anſwer, 
nor after Anſwer, but by Conſent of the Court, on Pain of the Pillo- 
ry and 10 |. &. If He Diſcontinu:s or is Nonſuit, &c. the Gonrt 
hall give the Defendant His Coſts. 

This Act ſhall not Reſtrain Officers who have lawfully uſed to ex- 
hibit Informations ; nor Informations upon the Statutes of Maintc- 
nance, &c. as to the Parties Grieved, nor Perſons to whom any For- 
feiture is Given in Certain. | 


No Suit by Bill or Plaint by. a Party Grieved, ſuing upon a 
Clauſe relating to Himſelf only, is within this Statute. 

[See the 21 Fac. 1. chap. 3. and the Expoſition thereof 3 Piſt. 186, 
187. being a Statute againſt thoſe that Obtain Power to Diſperſe 
with penal Laws, and the Forfeitures thereof.) | 

See the 29 Eliz. chap. 5. in Fine, where One may appear to an 
Information upon a penal Law by Attorney, without Bail. And the 
31 Elis. _ 10. How far the 29 El;z. does extend. And ante. Al- 
ſo the 31 Eliz. chap. 5. 21 Fac. 1. chap. 4. where the Offence ſhall 
be laid in the proper Couutꝭ, and again the 31 Elis. chap. 5. where 
2 Information mall be brought in Dae Time, ante, x 4. 
the 21 
whereby Informers did vex the People.) 


Ay the 4 5 W. & M. chap. 18. The Clerk of the Crown-Office 
of the King's Bench ſhall not without expreſs Order in open Court, 
file any Informations for Treſpaſs, Battery, or Other Miſdemeanors, 
before He hath taken a Recognizance of 20 1. Penalty of the In- 
former to Proſecute with effect; and to Abide ſuch Order as the Court 
ſhall direct, and pay Coſts to the Defendant upon Failure of Proſecu- 
tion, unleſs the Fades ſhall at the Trial in 6 en Court Certify upon 
Record, That there was Reaſonable Cauſe for fach Information. This 
Recognizance the Clerk of the Crown, or a Fuſtice of Peace of the 
Place may Take ; and the Clerk of the Crown ſhall enter the ſame 
upon Record, and File a Memorandum iz His Office for All Perſons 
to Reſort to without Fee. | | 
This Act ſhall not extend to any other Informations than Thoſe in 
the Name of His Majeſty's Coroner, or Attorney, commonly call d the 
Maſter of the Crown-Office. | A 


' 1 Cro, 434, 
645. 


SCC 
Fac. 1. chap. 28. For the Repeal of many Obſolete Statutes, 


So that Informations by the Attoruey General remain as they were 


at Common Law. 7 Al 

If the Information is tried at the Bar, The Defendant ſhall not 1 
have Coſts by this Statute ; for the Judges here cannot make a Cer- 4 St! 
tificate to Themſelves That there was Reaſonable Cauſe tor ſuch I ple 
Information. by 

<e2 the 9 Aun. _ 20. To make the Proceedings upon Informa- 0 att 
tions in the Nature of a Oo Marranto more ſpeedy and effectual. Ne 


I think Informations are never Quaſh'd for Inſufficiency, as Indict- 


ments may. [See the 9 Aun. chap. 20. h. 16.) A prior Suit Depend- m. 
. ing may be pleaded to an Information on a penal Statute: So may a W 
Pardon, a Releaſe, a Recovery in a former Suit. [See the 4 H. 7. L M 
chap. 20. The General Iſſue may be Not Gnilty, Nihil Debet, &c. He 
[See the 21 Fac. 1. chap. 4. and ſee Of Actions upon Statutes, and If 
where Actions muſt be laid, &c. chap. 4. ante.) 4 
| e 
I proceed to the Arraigumeut of the Priſoner upon Indittments and ri 
Appeals, whether Principal or Acceſſary. 8 
Of the Ar. VII. An * Arraignment (from Arraigner, To ſet in Order) of a ſo1 
raignment of Priſoner is to take Care That the Priſoner does appear to be tried, 1 of 
oy pra and to Hold up His Hand at the Bar, for the Certainty of the Perſon, Pr 
ao "DEE and to plead a ſufficient Plea to the Indictment. The Priſoner is to | an 
Raym. 408. Hold up His Hand only in 'Treaſon and Felony; but this is only a ing 
Ceremony: If He owns that He is the Perſon, it is ſufficient without H. 
»2 Inſt. 315, it; and then upon His Arraignment His u Fetters are to be taken off; Ve 
4h and He is to be treated with all the 'Tenderneſs imaginable ; No 17 
39 +35 Man is ſaid to be Arraign'd but at the Suit of the King, upon an | 
Kely.1o. Indictment found againſt Him, or other Record, wherewith He is to | fer 
| be charg'd. We may Arraign an Aſſiſe or Appeal, But the Tenant | Ot 
1 or Appellce is not arraigned; becauſe Theſe are at the Suits of the I C 
Subject. 
al The Arraignment of a Criminal muſt be in Eugliſh. | See th 1 79 
4 30 Ed. 3. chap. 15.] Appeals are ſaid not to be within this Statute ; 
ö for they are to be arraigned in French, and the Plea of the Defen- 
i dant 5 to be read in French, | Ouere, The Reaſon of this Diffe- 2 
rence. | 4 
4 „3 Inſt. 139, If the Principal is acquitted, or Convict of Manſlaughter, or T1 
H. P. C. 221, Se Defeudendo, or Before Attainder hath his Clergy, or is pardon'd, 
oo or dies, the Acceſſary ſhall not be Arraign'd. [But ſee the 1 Ar. 
chap. 9. 5 Ann. chap. 31. which are taken Notice of Book 3. chap. 2. Pr 
Concerning Principal and Accèſſary; where more Relating to the . 
Arraignment of Principal and Acceſſary is mention d. By theſe Sta- of 
tutes the antient Law concerning Arraignment of Principal and Ac- Pr 
ceſlary is very much alter d. [See Dalt. chap. 185. p. 515, 516, ay 
517. For the Solemnity of the 4rraignment and Trial of a Pri- "BY 
ſoner.] | 
Ofthe Beha- VIII. The Priſoner either ſtands Mute, or Confeſſes the Fact, or 
viour of the Pleads upon His Arraignment. — 
iminal up- 
en His Ar- 4 4 
raignment. | | 1. If 


» 
* 


Ch. 4. b 


— 


1 


Laws of England. 633 

1. If one arraigned of Petit "Treaſon or Felony ſtands y Mute, or S. P. C. i 30. b 
Anſwers nothing at all, It ſhall be Enquir'd whether he ſtands Mute 2 Hiſt. 175, 
on Purpoſe, or whether he is Dumb. If he Stands Mute out of HP. C. 225 
Stubborneſs, or if he hath Cut out his Tongue, or he does not 226. f 
plead t Directly to the Fact or docs not put himſelf upon a Trial oy 36, 37s 
by the Country, if a Commoner, if a Peer by God and his Peers, 
atter he has pleaded not Guilty, He ſhall be put to the Penance. 
z The Penance in Caſes of Petit 'T'reafon and Felony is the Pain * 3 Int. 217. 
Fort & Dure, with Forteiture of Goods, à But before the Trigg << $56. 
ment paſles the Court orders His Thumbs to be tied together with N 
Whip - cord, and to be drawn together by the whole Strength of two 
Men, to give the Criminal a "Taſte of the Pain to be Endured, if 
He will not then Comply. This is the Practice at Newgate Scſſions. 
If He Continues Stubborn. 'The b Judgment of Pain Fort & Dur er Inf. 178 
is by the Common Law, That the Man or Woman ſhall be Remand- 179. 
ed to Priſon, and laid there in ſome Low and Dark Room, where HP. C. 227- 
"They are to lie Naked on the Ground, with Hands and Legs Extend- 
ed; and there ſhall be laid upon their Bodies as much weight as 
They can bear, and more, till they are Dead. © This Puniſhment 
ſome have Endured, becauſe it Works no Attainder, or Forfeiture 
of Lands, or Corruption of Blood. d In an Appeal of Felony if the « , tn; 177. 
Priſoner ſtands Mute, He ſhall have Judgment to be preſs'd, as upon 178, 179. 
an Indictment. And this is by the Common Law. But upon Stand- Ce, 
ing Mute obſtinately in Caſe of High-Treaſon, The Criminal ſhall H. P. C. 226. 
Have ſuch Judgment, as if he had been Convicted by Confeſſion or 
Verdict. [Sec J/eft. 1. chap. 12, and the Expolition thereof 2 77ſt. 
177, OC. | 

47 "Chis Statute does not extend to High Treaſon, the Higheſt Of- 1ſt. 39 fa. 

fence ; nor to Petit Larceny, the Loweſt of all Felonies. For ſuch = Int. 177. 
Offenders ſhall have like e as if they had confeſſed their 3 Int. 217. 
Crimes. 

The 28 H. 8. chop. 15. allows the Pain Fort & Dare in Caſe of 
f Piracy, where a Pirate ſtands Mute. ' 3 Inff. 176. 


© 1Inſt, 391. a. 


By the 33 H. 8. chap. 12. (entitled, The Bill for the Houſhold) 
Traitors, Flons, &c. ſtandius Mute upon their Arraignment within 
the King's Palace, ſhall be Deemed Guilty of the Offence, of which 
They are Inditted. 


See the 3 & 4 IV. & M. chap. 9. 1 Ann. chap. 9. In what Caſes a 
Priſoner ſtanding Mute loſeth Clergy, which he had at Common 
Law, and conſequently ſhall in thoſe Caſes undergo the Puniſhment 
of Pain Fort & Dur] 8 Onere, What ſhall be done with the s 2 Ir. 178. 


, 


Priſoner, if he peremptorily Challenges above Twenty Jurors, whe- AA 227- 
ther the Challenge ſhall be over-ruled, or the Priſoner Hang'd, or E. PC cas 


Preſſed to Death 2 [See of Challenge, Poſt.) 239. 


2. If the Priſoner confeſſes the Fact, the Court has Nothing more 


te do than to Procecd to * Judgment againſt him. The Confeſſion 
| M m m m may 


K A. 
— TIEE 
* 


— LE and —_ 
_ ha. itt. 
— 


+ Tem eſt Nihjl Dicere, & 1 Dicere, 2 Inſt. 178. 
* Conſeſſus in ꝓudicio pro Fudicato Habetur. 11 Rep. 30. 4 Inſt. 66 


Cum Confitente mitius eft Agendum. Ibid. 


n. 


— 


AJ, Tnflirure of the Book IV. 


— 
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Fely. 11. may be receiv'd, and h yet the Plea of Not Guilty may be with- 
drawn, tho Recorded. But there is a Confeſſion indirectly made or 
Implied, as well as Directly or Expreſs. An Indirect or Implied Con- 
feſſion is where the Defendant, in a Caſe not Capital, doth not Di- 
rectly own himſelf Guilty but will own his Guilt, and ſubmit to a 
Small Fine, rather than contend. In which Caſe, if the Court thinks 
ft, They may in Diſcretion accept of ſuch Submiſſion to the King's 
i Lanb» Mercy. By which i Indire& Confeſſion the Defendant ſhall not be 
Book 4. barr'd to plead Not Guilty to an Action for the ſame Fact, as He 
ap 9» will be where he directly and expreſly Confeſſes the Indictment. [See 


Trials per l 
Pais, cap. 25. Of Zadement infra.] 


NN 3. If the Priſoner * Pleads upon his Arraignment, He either 
rery. Pleads Sauctuary, the Benefit of the Clergy, Demnrs to the Indict- 


H. P. C. 228, ments, Pleads in Abatement or in Bar, or He Pleads the Genera! 


* Ine. 
af The Plea of Sanctuary with 4bjuration is taken away By the 
21 Fac. 1. chap. 28. as before Obſerved. [See the Expoſition of 
Magna Charta, chap. 29. ſupra, the 32 H. 8. chap. 12. and Staund- 
ford's P. Cr. Book 2. chap. 40.] 
2. Or HePleads the Benefit of the Clergy. But the Uſe is not to 
put the Offender to Pray the Benefit of the Clergy till he has other- 
wiſe Pleaded. [See Of the Benefit of the Clergy, Book z. chap. 2. 
where the Particular Offences are ſet down, in which the Beneft of 
the Clergy is allow'd and where ouſted by Act of Parliament.) 
SPC: 3. A Demurrer is when the Criminal Joyns iſſue upon a Point of 
> Inſt. A 1 Law in an Indictment, allowing the Fact to be True, as laid in 
H. T. C. 243. the Indictment or Appeal. If the Indictment, or Appeal, proves to 
be Good in Law, in the Opinion of the Judges, They procced to 
Judgment and Execution, as if the Party had been obi by 
Confeſſion or Verdict. For he ſhall not be put under the Pain Fort 
& Pure, tho by his Demurrer he refuſes to put himſelf upon the 
Enqueſt according to the Letter; yet he is out of the Reaſon of the 
Law, becauſe a Demurrer is allow'd to be tried by the Judges and 
not by the Enqueſt. [| See again Jet. 1. chap. 12. | | 
4. In Abatement, as that there is a Miſnoſmer in His Chriſtian or 
Surname. If the Priſoner pleads Miſnoſmer of his Surname to an 
Appeal, It goes in Abatement. But in Caſe of an Indictment, He 
ſhall be put to anſwer to the Treaſon or Felony. Miſnoſmer in the 
Chriſtian Name goes in Abatement to an Indictment, But then the 
Priſoner muſt give his True Name, and By That Name he may be 
forthwith Indicted, | | 
5. Or He Pleads in Bar ; as Auterfoits Acquit, Auterfoits Convift 
before Judgment, Auterfoits Attaint, or a Pardon. | 
r Anterfoits Acquit, i. e. That he was heretofore Acquitted of 
; Inſt. 213. the ſame Treaſon or Felony. For One ſhall not be brought into 
Nl. P. C 24 Danger of his Life for the ſame Offence, more than Once. u In an 
«Inſt. 213. Appeal of Death Auterfoits Acquit upon an Indictment of the ſame 
214. Death, is no Bar, [See 3 H. 7. chap. 1.] But Anterfoits Acquit in 
+Rep-44459 an Appeal, is a Good Bar to an Indictment, unleſs the Appeal whs 
Erroncous in Subſtance or by a Wrong Perſon. It is no Good Plea 
upon a Void Indictment, when Indicted again; nor if One is Feretgfore 
*Kely.25,26 Acquit as * Principal can it be a Bar to an Indictment againſt him as 
N. P. C. 244» 3 | 2 


Ac- 


4 


Ern eo A 
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Arcefary After the Fact. P If it is found in an Indictment or Appeal 4 Rep. 45, 
of Death, That One kill'd another in his own Defence, He is Ac- _ 8 

quitted of the Felony for Ever. One Acquitted of Burglary and 494 IM 
Stealing the Goods of One Man, may be Indicted for Felony for Kely. 30. 
Stealing the Goods of another out of the ſame Houſe. 

2. Auterfoits Convitt before Judgment, 7, e. That he was Hereto- 
fore Convicted. * Auterfoits Convict by Confeſſion or Verdict of . , 1,0 a 
Manſlaughter in an Indictment is a Bar in an Appeal of Murder, if 4 Hi 8. 
the Perſon ſo Convicted is admitted to his Clergy, or at leaſt hath 45,45: 
pray d it, tho not call'd to Judgment. [See the 3 H. 7. chap. 1] A 3 
Conviction of Manſlaughter in an Appeal of Death may be pleaded 54, &:. 193; 
in Bar of a ſubſequent Indictment for the ſame Death. POE WO 

A Conviction on an Indictment of Felony may be pleaded to an In- 
dictment for the ſame Felony. But Anterfoits Convict upon an In- 
dictment in this, and the like Caſes, is ſaid to be no Plea In Bar, 
where One is not call'd to Judgment; as Conviction of Manflaughter 
upon an Indictment of Murder is to an Appeal for the ſame Death, 
without being call'd to Judgment, if the Party prays his Clergy. The 
Difference is wholly owing to the 3 H. 7. chap. 1. which leaves the 
Benefit of the Clergy as it was at Common Law. [See the 8 Elis. 

55. 18 Elis. chap. 7. and of the Benefit of the Clerg y, Book 3. 
chap. 2. | 

= Atterfoits Attaint, i. e. Heretofore Attainted for the Same Of- 
fence, or For auot her Offence. 

For the ſame Offence; * This is good Plea in Bar to free One ts. p. C. 107. 
from Anſwering again, tho' the Record is Erroneous. If one is At- 22 a 
tainted by Outlazwry in Treaſon or Felony, He ſhall not anſwer to a 6 Rep. 13. 
New Indictment, or Appeal, for the Treaſon or Felony for which he | 
is Outlaw'd; if the Outlawry in Treaſon or Felony is not Void. For 
if one is already attainted, to what Purpoſe ſhall He be attainted a 
Second Time? | 

But in t an Appeal of Death at the Suit of the Party, Auterſoits At- * 3 Inft. 213. 
zaint upon Indictment of the ſame Death is no Plea : But in Caſe of = 1 
Indictment at the Suit of the King, Auterfoits Attaint is a Good Plea. 3 
Heretofore Attainted of Murder is a Good Plea to an Indictment, &c. 
of Petit Treaſon of the fame Death. So if One is Attainted of Man- 
ſlaughter, It is a Good Bar to Indictment of Murder, and e Con- 
zerſo, of the ſame Death. | | 

For Another Offence.. * If one is Attainted of Treaſon, he cannot „ 4 tuft. 213 
be afterwards attainted of a Former Treaſon. Auterfoits Attaint of 
One Felony is a Bar to an Arraignment of another Felony ; * One In- H. P. C. 248. 
dicted of a Robbery by one of the Perſons Robbed, and attainted 
thereon, may again be Indicted by another Perſon robbed at the ſame 
Time; becauſe by the 21 H. 8. chap. 11. The Party ſhall have Re- 
ſtitution of his Money or Goods. If One is attainted of Y Petty Lar- 1 3 Inft. 215. 
ceny, He may be afterwards Attainted of Felony, for which he may 
Have Judgment of Death; becauſe it is a Higher Offence, and It is 
to have another Judgment. If one is adjudged to the Penance Pain 
Fort & Dure, Yet he may be impeach'd for any former Felony, be- 
cauſe the Judgment of Penance was not given for the Felony but for 


Contumacy. ? Beſides the Penance is no Attainder. Int. 391. a. 


* 


Mmmm2 : What 


F 


What I have ſaid of the Plea of Anterfoits attaint, you muſt ſup— 

8. P. C. 106. poſe it not to be Reverſed for * Error; or that the Attainder at the 
2 45- Suit of the King cannot ® be Pardon d with reſpect to a Proſecution 
U. P. C.; 47. upon an Appeal, (tho' in all other Caſes the Plea is of the ſame 
dS.P.C.107. Force as it was at Common Law,) or that One attaint:d of Felony 
3 ni. 213 is not afterwards Indicted of High Treaſon Before or After his Al- 
2 Inſt. 599, tainder; or that it muſt not be underſtood with a Relation to ſeveral 
19. C1, Indictments of Larceny ſince the 21 H. 8. chap 11. which entitlas 
8 every Proſecutor to a Reſtitntion of His Goods, if the Offender is 
found Guilty, as before Hinted ; or that an Indictment for a Treſpaſs 

is a Bar to an Indictment of Larceny for the ſame taking, G c. For a 

Bar in an Action of an Inferior Name will not Bur another that is of 


an Higher Nature. In all theſe Caſes Auterfoits Attaint is of no 


Force. 
s : _ 233 4. One may Plead a Pardon in Bar. © A, Pardon (Perdonatio) 
315. > is a Work of Mercy, whereby the King either before Conviction or 


H. P. C. 250. Attainder, or Afterwards, Forgiveth any Crime, Offence, Puniſh- 
I 122, ment, Execution, (5c. Pardons of Treaſon, Felony, &c. come from 
1 Ih; 294. b. the King, [See the 27 H. 8 chap. 24.] who By the Common Law 
had Power to Pardon all Offences; but this Power is Reſtrain'd by 
Statutes. |Sece infra. 
A Pardon is either of Cozrſe or of Grace. | 
Of Courſe and Right, as for a Perſon Convict of Homicide Se De- 
Fendendo, or By Chancemedley, upon an Indictment or Appeal of 
Murder. [See 6 Ed. 1. chap. 9.] | 
Of Grace, where ſome Things are Required for Their Allowance 
by the Common L aw and by Statute. By Common Law; as when 
'They are Conditional, and not Abſolute, as Upon Condition of 
'Tranſportation, Gc. By Statute, For, 


By the 27 Ed. 3 chap. 2. In a Pardon of Felony upon Suggeſtion; 
T he, Suggeſtion and the Name of him that makes it muſt be com- 


Priſed. 
By the 13 Rich. 2. Stat. 2. chap. 1. In a Pardon of Murder, Rape 


or Treaſon, The Offence Committed muſt be ſpecified in the Pardon, 
Otherwiſe it ſhall not be allot d. [See 16 Rich. 2. chap. 6.] 


> > Inſt. 235 4 A General Pardon of all Murders, Rodbertes, &c. to one In- 


23 40 dicted and Convicted of Murder, Robbery, &c. is not Good, with- 
1 out Recital of the Indiciment and Conviction. For it ſhall be in- 


6 Rep. 13. tcnded that the King knew not of that Conviction. But if the Party 
1 Inſt, 301. 4. js neither indicted or Attainted, A Pardon of all Felonies in Gene- 


0 os I, — 1 1 
H. P. C. 25 ral (except as in the Statute of Rich. 2. above-mentioned is excepted) 
is Good. 


By the 5 & 6 W. & M. chap. 13. The Statute of the 10 Ed. z. 


chap. 2. For Finding Sureties for the Good Abearing, upon a Pardon 
of Felony, is Repeal d. 


lony, the Fuſtices before whom ſuch Pardon ſhall be pleaded, may At 
their Diſcretion commit ſuch Perſon till he enters into Recogni- 
2ance, with Tiro ſufficient Surcties, for his Good Yehavicur, for any 
Time not execding ſeven Tears, 


3 Fe inte- 
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Provided, That if any Charter of Pardon is Pleaded for any Fe- 
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Ch. 5. 


Feme-coverts and Infants ſpall Find Two ſufficient Sureties only. 
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See the 4 Georg. chap. 11. where the King may Pardon or Diſpenſo 
with Tranſportation, and allow of the Return of an Offender. | 
Pardons of Grace are either © General or Particular. 1. General, * ; 18k 2:5, 
cither by A of Parliament or By Charter of the King. A Genera] 24 
Pardon By Att of Parliament mult be taken Notice of by the Court, 252. 
It it is abtojute, tho' the Party waives it, or does not Plead it. But 5 Rep. 49. 
if it Hath Exceptions of Offences or Perſons, Ihe Court cannot take © Re. 79 
Notice of it; neither can the Party have Benefit thereof, unleſs He 
Pleads That he is none of the Perſons Excepted. But commonl 
Advantage is given to the Offender by the Act it ſelf without Plead- 
ing. The Charter of the King muſt be always f Pleaded under the « ; lat. 23; 
Great Seal ; tho' the Party may waive it, if he pleaſes. But General = 
Pardons are moſt commonly made by A& of Parliament; and of late 
Years have very rarely come from the Crown. It ſhall always be ta- 
ken moſt beneficially for the Subject, and moſt ſtrong againſt the 
King, A Pardon of all Miſpriſions, Treſpaſſes, Offences and Con- 
tempts, will pardon any Crime which is not Capital. 2. 8 Particn- e 2 116. 400 
lar, as at the Coronation, or at any other Time, of any Offence, as 3 Et. 233. 
alſo of any Exemplary Puniſhment. It needs not any Writ of Al- 35. 
lowance, (vs.) That he has found Sureties, [See 5 & 6 V. & M. 
ſupra.) But it muſt be ſhewed under Seal. . 
The h Acceptance of a Pardon is an Argument of Guilt; and He » Rep. 43. 
that Pleads it confeſſeth the Fact. 4 Inſt. 235, 
i Gloves are Due to the Judges on Allowance of a Pardon. If a 1 TY 
Peer hath 4 Pardon, He muſt plead it before the Judges where he is Kelz. 23. 
Indicted. 3 5 | 
If One obtaineth a Pardon before Conviction, He ſhall Forfeit * 5 Rep. 116. 
nothing. | 
[See a Form of a General or Particular Pardon, 3 Inft 234, 235. 
And ſec 3 Georg. chap. 19. 7 Georg. chap. 29. 


Let us now ſee where The King Car#0t Pardon, 
The King ramuot Pardon an Oftence that is Malum in ſe | before Finch 234, 


It is Committed. . 
The King ® Cannot Pardon the Defendant in an Appeal of Death, Have, . 9 


whether Attainted by Outlawry or Judgment; for the Appeal is at = 3 Inſt. 23). 
the Suit of the Party. But if in Appeal of Murder The Defendant = C. 251. 
is Found Guilty of Manſlaughter, The King may Pardon the Burn- * 7? 
ing of the Hand; for That is Collateral, and by the Statute of the 


4 H. 7. chap, 13. | 
A Pardon of all * Felonies extends only to Petit Treaſon and = 1 Ind. 8. a. 


Common Felonies, and not to High Treaſon. . 391. 1 
No Pardon of Felony ſhall be extended beyond the expreſs Words. 50 If 


Therefore a Pardon of all Felonies is no Bar to Execution, if a Felon 238, 240. 

is attainted. And a Pardon of all Attainders, or of Executions, does fl b. . 
C. 251. 

not Pardon the Felony. | 


If one is outlaw'd, and the King pardons him the Outtawry, and 
all His Goods, It is void for the Goods, for He muſt have a Grant 
of Them. 

A Pardon of all Felonies does not extend to Piracy. 


A 
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A Charter of Pardon after Attainder in Treaſon or Felony does 
not Reſtore the Blood. That muſt be by Parliament. [See of Re- 
ſtitution, infra.) 

„ z Inſt. 23 ä The King cannot Pardon a Common Nuſance, nor a Recooni- 
238. gancè to keep the Peace before the Peace is Broken; nor an Infor- 
* Inſt. 200. fes Part upon any Penal Statute after the Action is brought by 
Him, nor Damages Recovered ; nor where any Legal Intereſt is ve- 
ſted in the Subject. 

When Sentence is Given in a Cauſe Pro Reformatione morum, or 
pro Salute Anime, in the Eccleſiaſtical Court, and Coſts T ax'd for 
the Plaintiff, tho the King may Pardon the Offence (whether the Pro- 


ceedings are Ex Officio, or betwixt Party and Party, as for Defama- 


5 Rep. 30, tion, &c.) He cannot Pardon as to the P Coſts; becauſe a Particular 
a Intereſt is veſted in the Plaintift by Taxing the Coſts; which he hath 
3 Inſt. 238, a Right to, tho' the Day of Payment of Them is aſſign'd after the 
22 Ad Date of the Pardon. But if one in impriſon'd on a Writ of Excom- 
1 Abk. unicato Capiendo for Contumacy is not paying Coſts, and after- 
2 Ventr. 194. wards the King Pardons all Contempts, The Party ſhall be diſcharg'd, 
Rep. 69. of his Impriſonment ; becauſe It is Gounded on the Contempt, 
which is Pardon'd, Therefore a New Monition tor Payment of Coſts 
muſt iſſue forth, 
A Suppreſſion of 'Truth, or a Falſe Suggeſtion, doth avoid a Par- 
don. [See 27 Ed. 3. Stat. I. chap. 2.] For the King was not Right- 
ly Inform'd. It is a General Rule, That where the King appears to 

have been deceivd, His Grant 1s void. 


By the 12 & 13 W. 3. chap. 2. No Pardon under the Great Seal 
is pleadable to an Impeachment By the Houſe of Commons, 


The King cannot by His Pardon reſtore a Simoniſt to his Church. 
[See 5 & 6 Ed. 6. chap. 16. 31 Elis. chap. 6.] nor a Corrupt Officer 
to his Office. 

Divers Acts of Parliament have Reſtrain d the King's Power of 
Granting Charters of Pardon in ſeveral Caſes. But it has been ſaid 
that the King may Diſpence with theſe Statutes by a Non Obſtante, 


<3 1nft. 236, be thoſe Statutes General or Special. 4 [But Sce 1 /. & M. Sel. 2. 


chap. 2.] | 
4 Pardon may be Olhtaiud by Diſcovery of Accompliices. [See 
the 4 & 5IW. & M. chap. 8. 10 C 11 JV. z. chap. 23. For the Diſco- 
very of Highway-men or 'Thoſe Guilty of Burglary, Houſe-breaking 
or Felony, not within the Benefit of the Clergy, in Stealing a Horſe, 
Money, Wares or Goods. 6 & 7 V. 3. chap. 17. For the Diſcovery 
of Accomplices in Connterſeiting or Clipping the Coin. 5 Aun. chap, 
31. For the Diſcovery of 'Thoſe Guilty of Burglary or the Felonious 
Breaking and Entring any Houſe in the Day-time. 6 Georg. chap. 21. 
For the Diſcovery of Accomplices in forcibly hindring, Beating or 
Wounding an Officer of the Cuſtoms in the Execution of his Office, 
c. 7 Georg. chap. . For Diſcovery of Accomplices in Smugling 
the Cuſtoms, G WG. Fi 5 


3 
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Non Poteſt Rex Gratigm Facere cum Injuria Aliorum, Bracton Lib. 3. fol 
123. 3 Init. 236, 237. | 


Thus 
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Thus far of Pleas in Bar. 

6. One may plead the General Iſſuc. © The General Iſſue is a UM. 
Plea to the Fatt, Not Guilt 's If You take Iſſue, the immediate „„ 
Conſequence is a Trial. 


IX. I have Deſcribed before what is meant by Trial, ['Sce of Trial, of Tal 13 
chap. 4. ante.) Here in Criminal Caſes it is either By Peers, or By Criminal 
the Country. | : ſes. 

1. The Trial of a Peer of the Realm muſt be Per Pares, « lat. 6b, 
By His Peers. [See the Manner of this Trial in Saumdſord, Lib. 3. 294. a. $6. b. 
chap. 1. 3 Inſt. 28, 29, 30, 31.] The Method of Trial of a Peer dif- 2 Ing. 49. 
fers from the Trial of One under the Nobility. For, 1. There may 3 * 
be twelve Peers or Above, to Try the Fact. 2. The Trial may be Kely. Ar 55 
in any County of England. 3. The Peers are t Sworn upon the 5% 37. 
Trial. 4. Where a Peer is Arraigned of Treaſon or Felony, He can- 
not Challenge any of his Peers. 5. They Give their Verdict in the 
Abſence of the Priſoner. 6. In the Caſe of High "Treaſon, All the 
Judgment is uſually Pardon'd, Except the Beheading. 

Ik a Lord of Parliament does not appear and cannot be Taken, he 
ſhall be * Otlaw'd by the Coroner. 4 Inſt 49. 

He ſhall not be tried by his Peers but only at the Suit of the 3 It. 31. 
u King upon an Indictment of High Treaſon, or Miſpriſion of the 49, 56. * 
ſame, Petit Treaſon, Murder or other Felony or Miſpriſion of Felo- 3 Inſt. 26, 30. 
ny. And here he cannot waive his 'Trial by his Peers, and be Soy 30, 
Tried by the Country. In the Caſe of Præmunuire, &c. tho' It is at S. p. c. Lib. 3. 
the Suit of the King, He ſhall be tried by Freeholders. And ſo in oy. + 
an Appeal of Felony at the Suit of the Party. and tho One is No- * 
ble, yet if he is not a Lord of Parliament, He ſhall be Tricd by 
Freceholders, as a Lord of Jreland, France, Cc. And fo It muſt be 
with a Son of a Duke, Marquis, Earl, (5c. if he is no Lord of Par- 


| liament. No Treaſon Committed in Irclaud, by an Triſh Peer, is 


Triable in Eugland; for he is to be tried by his Peers in FTelaud. 
The Queen being the King's Conſort, and the Queen Dowager, 
ſhall be Tried, in Caſe of 'Treaſon, by their Peers. | 


7 the 20 H. 8. chap. 19. Dutcheſſes &c. for Treaſon or Felony 
Pall b 


e tried by fuch Peers as a Nobleman, Peer of the Realm. 


*Marqueſſes and Vicounteſles are not named in this Act; but they « 1 Inf. 16.5, 


ſhall be Tried by their Peers. If a Woman Noble by Marriage, 2 Inſt. 56. 


Marries One under the Degree of Nobility, the ſhall be Tried by 
the Country ; but not if Noble by Birth. = 


By the 7 W. 3. chap. 9. Upon Trial of any Peer or Peereſs for 
Treaſon, or Miſpriſion, The Peers who have a Right to Vote in 
Parliament ſhall be ſummon'd twenty Days at leaſt before the Trial 


Every ſuch Peer taking the Oaths made 1 W. & M. and alſo Sub- 
 ſeribing and Repeating the Declaration mention d the 30 Car, 2, 


If the King pleaſes, a Peer indicted of Treaſon, &c. may be ar- 
raigned in the upper Houſe of ) Parliament; and then the Lords Spi-, 35 3 
ritual muſt withdraw, and make their Proxies. [See Of Biſbops,; Tog, 31,5 
tt ee Boo 
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Book 1. chap. 4. and Of the the Court of the Lord High Steward, 
Book 4. chap. 1.) | | 

A Inft. 30. Lords in Parliament are not to Give Judgment againſt a? Com- 
moner for 'Treaſon or Felony. | 


2. Trial By the Country (Per Patriam) is a Trial by a Jury of 
twelve Men, call'd the Perry Jury. [See of the Grand Jury Tit. 
Of Indifiments, ante.) Now to know the Law concerning Perty 
Furien, It may be proper to Enquire in what Chunty the Lues ought 
to be Tried; and then what is the Proceſs againſt the Petty Jury, 
Of Challenges to the Petty Jury; Of the Evidence given to Them, 
and of their Ferdidt. Almoſt ſuch a Method was Propoſed in the 
_ Chapter Concerning the Way of Trial By a Jury in Co} 
Caſes. 3 
1. The Iſſuer in Criminal Caſes Regularly ought to be Tried in 
2 Rep. 93. the * County, where the Offence was committed. But ſeveral Sta- 
6 Rep. 47. tutes have Introduced an Alteration in the Law in ſome Capital Ca- 
FR so, ſes, [Sec of the Court of Chivalry the 26 H. 8. chap. 13. 35 H. 8. 
chap. 2. 5 Ed. 6. chap. 11. 12 V. z. chap. 3. For Treaſous Com- | 
mitted ot of the Realm. Ste of the Court By 8 accord- P. 
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Li Dnis Delinguit, Thi Punietur. 6 Rep. 47. 3 Inſt. 34, 80. 


ing to the Statute of the 21 H. 8. chap. 15. For Treaſons and the 
Other Capital Offences Committed at Sa. See alſo 1 Jum. | 
chap. 9. For Trial of Captains and Mariners Deſtroying Ships. mo 
4 Georg. chap. 11. For Trial of Pirates, Felons and Robbers by the Fo 
11 C 12 /. 3. chap. 7. 11 @ 12 . 3. chap. 12. For Trial of Of- | Ac 
ticers and Soldiers, that either upon Land out of Great Britain, or Co 
at Sea, hold Correſpondence with a Rebel or Enemy, &c. 6 Georg. It 
chap. 19. For Trial of Perſons in Actual Service in his Majeſty's 
Fleet, (5c. for Offences committed beyond Sea, &c. and See chap. 1. Fes 
ante, and the Statutes, infra. or 
o z Inf, 271, An Indictment being Found in the Proper County, It may b By mi 
H. P. C. 162, Special Commiſſion of Oyer and Terminer be heard and Determined 
163,255 in any other County, But the Trial muſt be By Jurors of the Proper By 
County. And this is Warranted by the Courſe of the Common Law. os 
And if one is Indicted of Treaſon, He may plead a Foreign Plea, and n 
x it ſhall be Tried in the Foreign County. [See 1 & 2 Ph. & M. Ce 
1 chap. Io. infra.) But in Petit Treaſon, Murder or Felony, The On 
i | Foreign Plea ſhall be Tried in the County, where the Indictment 1. 
5 was Taken; unleſs this is altered By Special Commiſſion. [Sec 
£ 22 H. 8. chap. 14. h. 5.] 2 
„ By the 1 & 2 Ph. & M. chap. 10. AlI Trials H-reafter to be had SN 
4 for any Treaſon, ſhall be according to the Courſe of the Common 
. Laco. | | 
4 | | : be! 
bi By this Statute all Trials of High Treaſon, Petit Treaſon or Miſ- $ 4 
li priſion of Treaſon contrary to Law (as the 33 H. 8. chap. 23. Oc.) : TY 
fl are Abrogated. Therefore an Alien that liveth under the Protection a ; 
4 of the King, there being Amity betwixt the TWo Kings, ſhall be 5 
i tried for High Treaſon according to the Common Law, and not Per : 71 
. I | Me- 3 
| 
5 
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Medietatem Lingusæ, as in Petit Treaſon, Murder and Felony, if he 
Deſires it, | | 


By the 26 H. 8, chap, 6, Hlonies Committed in Wales ſhall be 
FEnquir 5 in the Counties next Adjoining. [Sce the 34 & 35 H. 8, 
chap. 26. | 


By the 2 & 3 Ed. 6. chap. 24» Where Any 072e 15 Felonionſly 
Stricken or Poiſon'd in One County, and Dieth of ſuch Stroke, or 
Poiſoning tn another County, an Indiftment thereof fonnd by Furors 
of the County where He Dies ſhall be good in Law. Aud the Fuſtices 
of Gao Delivery, and Oyer and Terminer, in the County where 
ſuch Indictment is Taken, as alſo the Zuſtices of the King's Bench, 


before whom ſuch Indiftment is Removed, may proceed thereon 


as if ſuch Stroke, Poiſoning and Death had Ha ppend in One aud 
the ſame County. | 


But Quære If the Jury muſt not come from Both Counties? 


Alſo an Appeal may be commenced, taken and ſued in the County 
evhere the Party ſo Stricken or Poiſon d ſhall die as well againſt the 
Principal as Accefſary, in whatſoever County ſuch Acceſſary be Guilty 
thereof, &c. 5 

Where any Murther or Felony is Committed in one County, and 
more Perſons are Acceſlaries to it in another County, An Indictment 
Found againſt ſuch Acceſſary in the County cohere ſuch Perſon is 
Acceſſary, ſhall be good in Law, as if the Principal Offence had been 
Committed in the ſame Connty, &. [See 3 Inſt. 135, 136. 9 Rep. 
117, 118. Book 3. chap. 2. Of Mares g. and Acceſſary.] 

By the 1 Jac, 1. chap. 11. (againſt Polygamy) The Parties Of- 
Jending ſhall Receive ſuch Trial and Execution, where ſuch Perſon 
or Perſons ſhall be Apprehended, as if the Offence had been Com- 
mitted in the County. [See Kely, Rep. 79, 80, &c. OQnere.] 


By the Common Law if One Guilty of Larceny in One County 
carries the Goods ſtol'n into another, He may be Indicted and Tried 
in Either County. [See the 3 & 4. V. & M. chap. 9.] Of Perſons 
Convicted for Stealing Goods in any County.] If a Fact done in 
one County proves a Nuſance to Another, It may be Indicted and * H. p. c. 
Tried in either. | 203. 

Sec 6 Georg. 72 23. For Trial of Offenders that have been 
Tranſported, and do Return before the Expiration of the Term 
for which they were Tranſported. 7 Georg. chap. For Trial of 
Smuglers of the Cuſtoms, OE: 


2. Asto the Proceſs againſt the the Petty Jury, I have ſpoken of it 
before. '[Sce of the Proceſs to bring in the Jury, chap. 4. ante. and 
S. P. C. 154. ö.] At the Quarter-Seſſions a Precept goes to the 
Sheriff to Summon a Seſſions, and for Return of Juries, (5c. and 
therefore no Particular Precept is Requiſite to Summon a Petty Jury « ; tag. 368. 

The Juſtices of G@aok-Delivery may Have Their Panel Return'd 4 Iaſt. 164, 

by the Sheriff, without any Precept, by bare Award. But Juſtices of fp. C. oP 
Oyer and Terminer cannot. Neither Juſtices of Oyer and Terminer Kely. 1. 


Nnnn or 
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or Juſtices of the Peace, can make Their Fenire Facins to Try an 
Iſue Returnable the ſame Seſſions; but Juſtices of Gaol-Delivery 
may. ( Or.) 1 . / 
Ihe Yenue muſt come from ſuch a Place, as that All, who live 4 
In or ncar it, may reaſonably be preſum'd to have ſome Knowledge 
of the Perſons living in it; as of the Reputation of the Priſoner and 
Witneſſes. It may come not only from a Town, but from a Pariſh, 
Hamlet, or other Place known out of a Town. N 
8. P. C. 153. 4 If a Full Jury does not Appear, or if they are Challeng' Sin an 
H.P.C.257. Indictment or Appeal, There may be a Tales. [See of the Fury, 
chap. q. ante.] ; 
* Kely. 16. Ihe Sheriff uſually Returns fifty or ſixty Jurors, becauſe of the 
| Challenges that may be made to them. [See eſt. 3. chap. 38. 
For Civil Cauſes; the 7 & 8. V. z. chap. 32. For Porkſhire ; and L 
of the Jury, chap. 4. ante. | | f 
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y the 3 H. 8. chap. 12. The Juſtices of Gaol-Delivery, or Juſtices 
of the Peace (1 Quorum) i their Oper Se{Jions, may Reform the Pa- 
nel Return'd by the Sheriff to Enquire for the King at Diſcretion ; 6 
aud the Sheriff ſhall Return the Panel fo Rœ ori d. See the 33 H. 6. C 
chap. 2. For Lancaſhire. ] ! 

+ 
C 


By the 7 W. 3. chap. 3. All Perſons Indicted of High Treaſom, or 
for Miſpriſion of Treaſon (except for Coumteifeiting the Coin, &Cc. 
ſhall have a Copy of the Jurors, who are to Try them, Two Days at 
leaſt before their Trial. | See 7 Ann. chap. 21.] 


4 i 
3. Of Challenges to the Petty Jury, [Sce of Challenges, chap. 4. ( 

' 1 Inſt. 156. dute.] f In Caſe of Life and Death the King may Challenge the 
GEN. tor Favour, but the Priſoner cannot. And as to the 8 Polls, T 
645, 646, The Challenge may be cither Peremprory or for any Juſt Cauſe. 1 
b S. P. C. A Peremptory Challenge, or without Cauſe, is not allowable, but 7 
. , only in Caſe of Life and Death; and then it is reſtrained in Felony [ 

157. b. 6 8 - 
to a certain Number, as will preſently appear. b 
C 

By the 33 Ed. 1. The King Hall not Challenge without Cauſe. 

» i Vent, This the King might have done at Common Law. h He need not 11 
509, 3:9 ſhew the Cauſe of Challenge Preſently, or before the Clerk has gone a 
thro' the Panel, (as a Common Perſon muſt do) but it is Time 

enough after the Peruſal of the Panel; and if there are enough be- a 
ſides, no Cauſe ſhall be ſhewn of the Challenge. t 
This Statute being General Extends both to Criminal and Civil I 
Cauſes. | | | F 
A Priſoner at the Common Law upon an Indictment of Treaſon ; 4 
or Felony, or Appeal of Death, might have peremptorily Challeng'd { 
Thirty Five, which was under the Number of Three juries, But, , 
By the 22 H. 8. chap, 14. No Perſon Arralgud for Petit Treaſon a 
: (Qu.) Murder or Felony, ſhall Challenge Peremptorily above the 4 
| 


Number of Teuc nt . 


z Inſt. 227 If He doth, the Challenge ſhall be i Over-ruled, and the Party 
ſhall be put upon his Trial; for there is no Penalty mentioned in 


i 
228. 
H. P. C. 200. I | the 
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the Statute. [See 25 H. 8. chap. 3.] But ſubſequent Statutes exclude 
from Clergy thoſe that peremptorily challenge above Twenty. 


. By the 3 & 4 W. & M. chap. 9. Offenders that Challenge Perem- 
ptorily above Twenty, (hall loſe the Benefit of the Clergy, if by Vertue 
of any former Statute They were excluded Clerg 'y, upon Convittion by 
Cynfeſſion or Ferdict. | See 1 4nn. chap. 9.] So that in this Caſe the 
Offender ſhall be hanged. But if the Offence is within the Benefit 
of the Clergy, The Challenge ſhall be over-rul'd. 


In Caſes of High Treaſon and Petty Treaſon, the peremptory Chal- 

lenge of Thirty-Five is reſtored by the 1 & 2 Ph. & M. chap. 10. 

Here if the Priſoner challengeth Thirty-Six peremptorily, * the „2 Inſt. 478. 
uſual Judgment ſhall be pronounced againſt Him, as if He had been Yo 
found Guilty by Verdict. 'Tho' formerly it was held that in Petit Cor. 3 Inf. 
Treaſon He ſhould be preſſed to Death, becauſe He refuſed Trial as 227 
if He had ſtood Mute. | 

A Challenge for 7uſt Cauſe is not at all Reſtrain'd to any Num- 
ber. This may be in Reſpect of Honour. [See Mazna Charta, 
chap. 29.) Defett of Birth, as Aliens Born, or of Eſtate. [Sce the 

23 H. 8. chap. 13. 4 & 5 V. & M. chap. 24. which do not extend to 
Aliens. ] Or for 4fettion or Malice, or for Crime. [Sec Of Challenges 
of a Juror, chap. 4. ante. | 

There muſt be no Challenge on Trial by! Peers. ! 11nſt. 1 56.b. 

[See the 3 H. 7. chap. 14. Concerning the Compaſſing and Imagin- 294 + 
ing to kill the King or any of the Privy Council where there is no Raby: 34. 
Challenge to be allow'd but for Malice. 

He that will have Advantage of Trial per Medietatem Lingus 
muſt ® pray it; for He cannot have Benefit of it by way of Chal- x5. F. C. 

lenge (O.) There is no Medietas Lingne to be allow'd in High * 
Treaſon, as there may be in Petit Treaſon, Murder and Felony. H. P. C. 265. 
[Sce 1 & 2 Ph. & M. chap. 10.] Ag yptians are excluded from it 
by the 1 & 2. Ph. & M. chap. 4. [Sce the 27 Ed. 3. chap. 8. 28 Ed.z. 
chap. 13. 9 H. 6. chap. 29.) 


4. Of the Foidence to the Petty Jury, It muſt be always given 
in the Preſence of the Priſoner in Treaſon r Felony. [See Of Epi- 
dence in Civil Cauſes, chap. 4. ante. 

Every One ſhall be admitted to give Evidence for the King, but 
always upon Oath. And regularly * One Witneſs is ſuſficient, where * Kely. 4s, 
the Trial is by a Jury; it is much diſputed whether the Common ** 
Law requir'd a certain Number of Witneſſes in any Caſe, even in 
High Treaſon. Therefore Ozere, and ſee 3 Iuſt. 26. and the Sta- 
irtes, infra. | 

Upon an Indictment for Battery; &c. the Party Grieved may be a 
IVitneſs againſt the Defendant, becauſe the Proſecution is at the Suit 
of the King. o A Vie cannot be a Witneſs againſt her Husband, or e 1 Inft. 6. b. 
a Husband againſt his Wife, except in High Treaſon, as hath been „ 
ſaid. Q. and ſee . Book 1 chap. 6. Of Husband and Wife, and Raym. i. 4 
chap. 4. ſupra. Of Witneſſes) But an Infant of Nine Years of Age, wa 
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» Is Criminglibus Probationes Debent efſe Luce Clariores. 3 Init. 26, 210. 
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18, 33. 
P. C. 262. 


Trials per 


Tais 148. 


been allow'd to be examind in fome Cafes. P A Cosi ſſioner in 


An Iuſtitute of the, Book IV. 


a Commiſſion of Gaol-Delivery, Gg. tor the Trial of a Priſoner, 
may come from the Bench, and be a \Witneſs, and give Evidence 
for or againſt a Priſoner. A Juror alio may be a Witneſs. One 
of the Defendants in an Information, it no Evidence is given againſt 
Him, may be a Witneſs for the. other. Confederates in the fame 
"Treaſon or Felony, may be Witneſſes againſt their Companions. But 
a Promiſe. of Pardon to a Confederate on Condition to give Evidence 
againſt the reſt, may take off the Force of His Evidence, if it does 
not wholly difable Him. "Traytors or Felons Pardon'd, even after a 


_ Conviction. or Attainder, may be Good Witneſſes. A Pardon of 


q 5 Inſt. 79. 


2 Roll. Abr. 


96 


| Dalt. ch. 18 5. 


p. 517. 


H. 


P. C. 264. 


r IInſt. 28 3. a. 
2 Inſt. 318, 


Burning in the Hand on a Conviction of Manilaughter, as well as the 
Burning, reſtores a Party to His Credit. | 

A Witneſs by Hearfay of a Stranger will not be allow'd ; unleſs 
perhaps to confirm the Evidence of 'a Witneſs that ſpoke of His own 


Knowledge, (5c. [Sec Of Mitneſſes under Evidence, chap. 4. ante.) 


q A]/irneſs agaiuſt the King in Treaſon or Felony ought not to be 
cxamin'd upon Oath by the Common Law. [ But ſee 31 Elis. chap. 4. 
4 Fac. 1. chap. 1. And the 7 V. z. chap. 3. 1 Ann. chap. 9.] By the 
Two laſt Statutes Witneſſes for a Prifoner are to be. ſworn as in the 
Caſe of the King ; and Proceſs for their Appearance may be taken out 
in Treaſon and Felony. The Evidence for the Defendant in an Ap- 
peal, 1 or Informntion for a Miſdemeanor muſt alſo be up- 
on Oath. 

r Thoꝰ the Indictment, in Caſes Capital or Not Capital, is laid to 
be on One Day, and the Evidence is of {other Day, either Before 
or After, the Jury may find Generally That the Priſoner is Guil- 
ty. Yet if it is alledged before the Offence done, Ihe Jury ought 
to find the Day when it was done; becauſe the Forfeiture ſhall re- 
late to the Day found in the Verdict. If the Indictment ſets forth 
the Treaſon or Felony to be committed at One Place, and the Evi- 


dence is of Another Place in the ſame County, it maintains the In- 
dictment. For the Place, being laid only for the Venue, is not ma- 


terial upon the Evidence. Otherwiſe, where a certain Place is made 


Part of the Deſcription of the Offence. [See 2 & 3 Fd. 6. chap. 24. 


ante. ] If the Indictment and Evidence differ in the Kind of Mur- 


der or Homicide, it cannot maintain the Indictment; as where an In- 
dictment is of Poiſoning and the Evidence is of Stabbing, Drowning, 


Gc. But if the Indictment and Evidence differ only in the Hort of 


Poiſon, They agree well enough; for the Subſtance of the Indict- 
ment was the Poiſoning. So if the Indictment and Evidence differ 
as to the Kind of Weapon with which One was Killd, They Agree 
in Subſtance, and in the Kind of Homicide, and in the Cauſe, pig. 
By a Weapon. If the Indictment is that 4. gave the Mortal Blow, 


and that B. was preſent and abetting, and the Evidence varies as to 


319. 

3 Inſt. 135, 
230. 

9 Rep. 67. 
H. P. C. 264, 
265. | 
Rely. 16. 
Kely. 15, 
33* 


the Perſon, (vig.) That B. gave the Blow and that A. was preſent 

and abetting, yet this Evidence maintains the Indictment. 
Evidence in Treaſon may be of Overt- acts in other Counties 

than thoſe laid in the Indictment ; provided the Overt- act in the Coun- 


_— 
0 — 6 


-—,- * 44 „„ 


Jurato Creditur in Judicio. 3 Inſt. 79. 


„„ 


n. 5. Laws of England. N 645 


— —— — — . r — —— — * — 


ty laid in the Indictment is fully proved. | But ſce the /. z. chap. f. 
0. 8.] © But for Scandalous Words againſta Peer; or other Matter © H. P. 
Tranſitory upon an Indictment, if upon Evidence it appears that the ©** 
Words were ſpoken in any other County, The Evidence docs not 
maintain the Indictment, G. | 

u While the Evidence is Giving, The Priſoner may have Chumſe! ; ton. 
aſſign d Him for every Matter of Law ariſing on the Fact, or Gene- 37. 235 
ral Iſſue, in Caſes of "Treaſon or Felony. But otherwiſe He ſhall ee — 
have no Counſel in Treaſon | But ſee iz/ro] or Felony, whether He: 8 
is a Peer or Commoner, becauſe the Evidence muſt be fo plain that 
it cannot be denied, and becauſe the Court ought to be of Counſel 
for the Priſoner, and to Allow Him all Things that make for His 
Advantage. And it is lawtul for any One in Court, eſpecially One 
learned in the Law, (as Amicrs Cris) to inform the Court, lol; 
they ſhould err. In an Appeal and Offences under Felony a Defen- 
dant may be heard by His Counſel. | 

* The Evidence of Witneſſes to the Jury is no Part of the Trial, . Inv. 6. b. 
for the Trial is by the Verdict, as before is ſaid. 12 26-53 


as 


By the 5 & 6 Ed. 6 Chap. 11. No Perſon ſball be Tndifted, Ar- 
raigned, Convitted or Attainted for any [reaſon that now ig, or bere- 
after ſhall be made ſo by any Statute, unleſs the Offender be Accuſed 
by Two Lawful Accuſers, who, at the Time of the Arraienment of 
the Party, ſhall be brought iu Perſon before , the Party Accuſed ; un- 
leſs He willingly without Violence does confeſs the Offence. [See the 
1 Ed. 6, chap. 12.] To 


This Act extends to Petty 'Treaſon as well as High Treaſon. Fol 
the Words are Auy Treaſon. | 

Y By Lawful Accuſers we muſt underſtand Law/ul TVitneſſes. , . Int. 5 
Mithout Violence (i. e.) without Torture. Confeſs the ſame. (9¹³.) 20 : 
upon His Examination, not before the Judge. [See 7 JF. z. chap. 3. H. P. C. 08. 


Poſt. 


I ſaid before That By the 1 & 2 Ph. & M. chap. 10. All Trials 
to be had, awarded ar made for any Treaſon, ſhall be had according 
20 the Courſe of the Common Lazu. 


Now this Act does not take away the Neceſſity of Two Witneſſes 
upon the ⁊ Indictment required by the 5 & 6 Ed. 6. It mentions on- S. P. C. go, 


ly Trials. Neither doth this Statute extend to e of 'Trea- ah, 1 
ſon. Therefore there muſt be Two Lawful Witneſſes as well upon 33 


the Trial as the Indictment. [See the 7. V. 3. chap. 3. infra.] Contr. Kely, 
Petit 'Treaſon is within this Statute, as well as within the 5 & 6 18, 49, $ 


Ed. 6. but is not within the 7 V. z. chap. 3. Therefore there two 
Witneſſes muſt be upon the Indictment, tho' not upon the Trial. 


By the 1 & 2 Ph. & M. chap. 11. In High Treaſon for Counter- 
feiting and Impairing the Coin of this Realm, the Offender ſhall be 
Indicted, Arraign'd, Tried, Convicted and Attainted by ſuch like E- 
widence, and in ſuch Manner and Form, as before the Firſt Tear of 


Ed. 6. 
'This 
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An Inſtitute of the 


This Act, in Caſe of High Treaſon concerning the Coin, hath re- 
ſtor d the Evidence required by the Common Law, as well upon the 
Indictment as Trial. 


By the 21 Jac. 1. chap. 27. 4A Mother of a Baſtard Child, con- 
cealing its Death, muſt prove by One Witneſs that the Child was Born 
Dead, otherwiſe Felony without Clergy. 


2 Concealment is taken Prima Facie to be an undeniable Evidence 
That the Mother Murdered the Baſtard-Child. But if ſhe call'd for 
Help, and could get none; or if ſhe confeſsd herſelf with Child be- 
forc-hand, Gc. and was ſurprized and delivered when no One was 
Preſent, ſhe is not within the Act. | 


By the 7 W. 3. chap. 3. Every Perſon Indifted, Arraign'd or 
Tried for High Treaſon, whereby any Corruption of Blood may be 
made, or for Miſpriſion of ſuch Treaſon ſhall be admitted to make 
His full Defence by Counſel, not exceeding Two, who ſhall have free 


ftands mute, or refuſes to Plead, or challenges peremptori 


to one Overt-Act, and one to the other, therein ſpecified. 


Acceſs to Him at all ſeaſonable Hours ; and to make any Proof by 
Lawfull Witneſſes zporzz Oath, who ſhall be ſummon'd 10 appear for 


Him in like manner as Witneſſes againſt him. 


% 


No Perſon ſhall be Indicted, Tried or Attainted of ſuch High Trea- 
ſon, or Miſpriſion of ſuch Treaſon, but by the Oaths and Teftimony of 
Two Lawful Witneſſes, either both to the ſame Overt- Att, or One 
to the One, and the Other to the Other Overt- Att of the ſame Trea- 


ſon ; unleſs the Party willingly in Open Court does confeſs the ſame, 


ly above 

Thirty-Five of the Fury. | 

IV here Two or more Diſtinct Treaſons of Divers Kinds ſhall be al- 
ledged in one Bill of Indittment, One Witneſs to One, and Another 
Witneſs to Another, ſhall not be Deem'd Two Witneſſes within the 
Meaning of the Act. | | 

Again, No Evidence ſhall be admitted of any Overt- Aft that is 
ut ehre laid in the Indiftment. 

This Act ſhall not extend to any Impeachment, or other Proceed- 
ing in Parliament, nor to any Indifttment of High Treaſon for Coun- 
terfeiting the Coin, the Great Seal, Privy Seal, Sign Manual or Privy 
Signet. 

By the 1 Ann. chap. 9. Witneſſes for Priſoners, por Trials for 
Treaſon or Felony, ſhall be Sworn as Witneſſet for the King, and 
are Subjett to like Puniſhment for Perjury. | 


If the Witneſſes muſt be Sworn, Proceſs ſurely may be taken out 
againſt Them of Courſe. 4 | 
So that it appears by theſe Two laſt Statutes that Coumſel is 
only to be allowd in Caſes of High Treaſon, whereby any Cor- 
ruption of Blood may be made, or for Miſpriſion of ſuch Treaſon ; 
That J/irnefſes for the Priſoner ſhall be Sworn in all Caſes of 7 reaſou 
or Felony; and that there muſt be Teo Witneſſes in High Treaſons, 
wherein there is Corruption of Blood, or for Miſpriſion of ſuch Trea- 
ſon, to prove tho Overt-Acts laid in the Indictment ; or at leaſt one 


[See Of 
Witneſſes under Evidence, chap. 4. ante, 7 V. 3, chap. 3. For a Copy 
I 7 
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ok the Indictment in High Treaſon, Gc. of Iuditticuts ante; And 


7 Ann. chap. 21. Concerning a Copy of the Iudictment, for 'Freafon, 
a Liſt of the Names of the J/irneffes, &c. to be delivered to the 


party Indicted, After the Deceaſe of the Pretender, Gc.] 


The b Confeſſion of the Defendant to Private Perſons or to a Na- H. P. C. 
giſtrate, out of Court, is allow'd to be given in Evidence againſt the 193, 263. 
Party Confeſſing; but this Confeſſion cannot be made Uſe of againſt n 
any other. But where a Man's Confeſſion is made Uſe of againſt 
Him, it ought to be taken all together, and with that Part which 
makes for him as well as with that which makes againſt Him. But 
the 7 V. 3. chap. 3. Requires two Witneſſes to the Overt-A& in 
High Treaſon or Miſpriſion of Treaſon, unleſs the Party ſhall wil- 
lingly without Violence, Cor/eſs i Open Court, &c. 


By the 1 & 2Ph.& M. chap. 13. 2& 3 Ph. & M. chap. 10. One Ac- 
cuſed of Manſlaughter cr Felony let to Bail or [ent to Gaot for want 
of Bail, mnft be Examin'd, before Bailment or the ſending to Gaol, 
and the Accuſers miuſt be bound Over to give in Evidence againſt 
Him ; and the Juſtices muſt take the Examination of the Priſoner iu 
Il riting, with the Information of the Accufers, and Certify them at 
the next Gaol-Delivery. The Coroner alſo, 'upon any Inquiſition of 
Murder found before Him, ſhall put in Writings the Efett of the H- 
eidence given to the Fury before Him, and bind the Witnelles to A 2 
pear at the next General Gaol-Delivery and Certify the Hæideuce 
and Recognizance, &c. 

The ſaid Juſtices and Coroner have Power to bind by Receoninance 
or Obligation All ſuch as can Declare any Thins azainit the Prife- 
ner, to Appear at the next Gaol-Delivery, and there ſhall make Certiji- 
cate of the ſaid Recognizance or Obligation. 


The 1 & » Ph. & NM. extends only to thoſe that are Bailable, but 


the 2&7 3 Ph. & A. extends to thoſe that are Committed to Priſon 


for Manſlaughter or Felony. By Theſe Statutes the [formation of 
the Accuſers, in Manſlaughter or Felony, being put in Writing and 
Certified, may be given in Evidence, as well as the Cafe ion of the 
Priſoner. But the Information of a Witneſs in Other Caſes cannot 
be Admitted tho' the Witneſs is Dead. | 

The Examination of the Ofezder muſt not be upon Oath ; but g. p. c. 
muſt be ſubſcribed by him, if he Confeſſes the Fact, and then given 262, 263. 
in Evidence upon Oath by the Juſtices. But the Examination of Cely. 55: 
Others muſt be upon Oath. And a Juſtice or his Clerk, or a Coro- 
ner upon an Inquiſition of Death, may be Sworn to the Truth of 
the Examination of thoſe upon Oath, if They are Dead, or unable 
to Travel, or kept away by the Priſoner. | 

If it is a Small Felony, the Examination muſt be Certified by 
the Juſtices to the Quarter-Seſhons ; Otherwiſe to the next Gaol- De- 
livery. 


By the 3 & 4 W. & M. chap. 9. 4 Tranſcript certified by the Clerk 
of the Crown, of the Afjizes 03 of the Peace, of the Tenour file In- 
dittment, and of a Perſon's having had the Beneſit of the Clergy, * 
ſhall.be a ſufficient Prof that ſuch Perſon hath had the Benefit of the 
Clerg . | 
1 
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An Inſtitute of the Book IV. 


By the 10 & 11 W. 3. chap; 23. No Clerk of Aſſiſe, Clerk of the 


Peace, &c ſhall take any Fee of Perſons bound by any Fuftice af 


Peace to Appear as Evidence againſt any Traytor or Felon for Dif 
charge of their Recogniganct. | 

By the 6 Georg. chap. 23. 4 Tranſcript certificd by the Clerk 
the Aſſiſe or the Peace of the Tenour of an Indiftment, Convittion 
and Order for Tranſportation, ſhall be a ſufficient Proof upon an 
Indiftment for Returning before the Expiration of the Term, That 
the Perſon hath been Convitied and Ordered for Tranſportation. 


Similitude of Hands upon Compariſon, is little or no Evidence of , 


' One's Hand Writing in Criminal Caſes, Whether Capital or not 


à 1Inſt. 22 5. a. 
& b. 281. b. 
282. a. 

2 Inſt. 425. 
3 Inſt. 28, 
30, 110, 

1 Ventr. 95. 
Kely. 56, 57 
H. P. C. 267, 
Raym. 84, 
193. 


e Kely. 50. 


1 kel 50 
OF) 


Of Convicti- 

vn and At- 

tainder. 

6 1Inſt. 390. b. 
Es 


29. 


Capital. 
Violent Preſumption is in ſome Caſes taken for full Proof See of 
Preſumption, under Evidence, chap. 4. ante.] 


5. 4 The Ferditt in Caſes Capital muſt be actually Given, and 


if the Jury cannot agree upon their Verdict, They muſt be carried 


Round the Circuit till they do all agree, If the Priſoner will not 
conſent to Their Diſcharge. If the Peers do not agree upon their 
Verdict, They may Adjourn and Go Home. (O.) And the Verdict 
BY the Peers is Good, if only the Greater Number (being Twelve) do 
rec. | 

The Verdict muſt be given openly in Court, and not as a Privy 
Verdict; tho' a Privy Verdict may fe Given on Informations, as in 
Civil Caſes, and in Criminal Cauſes where the Defendant is not to 
be perſonally Preſent at the Time of the Verdict. 

It may be Found Speczally; as in an Indictment of Murder, and 
not Guilty pleaded, The Jury may Find one Guilty of Manſlaughter 
Se Bae or By Chancemedley, or That He was not of Sound 
Mind and Memory at the Time of the Killing, Gc. If they find Se 


Defendendo, or by Chance-medley, they muſt find the Manner of 


the Killing; that the Court may Judge thereof; © For the Court 
may Judge the contrary. So in a Special Verdict, or Verdi& at Large, 
for the Value or Manner of the Larceny, 'There is no Neceſſity of 
Finding the Value of the Thing Stol'n as laid in the Indictment. The 
Jury cannot find a Greater Value, but they may Find a leſs. 
urors have. been Amerced for Undervaluing Goods forfeited. 
'The Courſe of laying a Fine upon Jurors * barely for Giving a 
Verdict contrary to Evidence, or contrary to the Directions of the 
Court, is condemned as illegal and diſuſed. See of Yerdiet, chap. 4. 
ante. 
The Court cannot ſet aſide a Verdict which Acquits a Defendant 
of a Criminal Proſecution; as they may a Verdict that Cote Him 
contrary to Evidence. | 


X. One is 8 Conzvitted, when He Confeſles the Offence, or when he 
is Found Guilty by the Verdict of the Jurors. This is before Judg- 
ment is paſled upon Him. 

He is Attainted ( Attintins) when Judgment is paſſ'd upon him; 
tho' Theſe Words Condition and Attainder are ſometimes Con- 
ſounded. The Judgment may be paſs'd on Oitlauy, Confe _ - 

3 Ferditi. 
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Ferdict. Outlawry it ſelf is a Judgment and an Attainder in Law. 


[See of Judgmucut and of Forfeiture, infra) h When one is At. * 3 lift. 413. 


tainted by Judgment for Offences that are to be puniſhed by Death, C 
He is Dead in Law]; yet his Body is Subject to Arreſts or Execution 
for Debt, Oc, For his Body is not Forfeited to the King, till Exe- 


cution. By Attainder of Treaſon or Felony His Blood is i Stained 1 Inft. 8. 4. 
and Corrupted, both Upwards and Downwards ; fo that he cannot 391. b. 392.8. 


be Heir to any Auceſtor, nor his Children Heirs to Him, nor to An fr rs 
other of his Anceſtors. But the Sons of one Attainted before the 1 Lev. 59, 
Attainder may inherit one another; tho Some have denied it, be- . 


cauſe the Father had no Inheritable Blood in him. If he is of the 2 8 


Nobility, or a Gentleman, He and all his Poſterity are by this At- 
tainder made ignoble and Baſe. 'This Corruption of Blood is ſo high, 
that It cannot be Abſolutely Reſtored but by Authority of Parlia- 
ment [See of Reſtitution, poſtea.] 

Upon Conviction or Attainder of the Felon, the Owner ought to 
have his Goods again that were ſtol'n from Him. For, 


By the 21 H. 8. chap. 11. Reſtitution ſhall he made of Stoln Goods, 
or Money, to the Owner, after the Felon is found Guilty thereof, or 
Otherwiſe attarnted, by Reaſon of the Evidence given by the Party 
robb'd, or Quner, or by any other by their Procurement. The Juſli- 
ces, before whom the Felons are found Guilty, may award Nirits of 
Reſtitution for the ſaid Goods, &c. 


k Exccutors and Adminiſtrators are within this Statute; and they * 2 Inft. ;14. 


ſhall have Reſtitution, notwithſtanding a Sale in Market-Overt, 3 Intt. 24 


N 


| ; Rep. 109, 
This Statute has altered the Common Law as to that Point. But ?;.* 


110. 


the Reſtitution muſt be only of the Goods expreſſed in the Indictment, 6 Rep. 80. 


If Goods are Stol'n, and not waiv'd in Flight, or ſeiſed for the King, K. 48,49. 


the Party may take his Goods again without Proſecution. [ Qwere, 


Whether the Proſecutor is entitled to Reſtitution, if the Priſoner 
ſtands Mute. ] 


XI. Thel F-dgment [See what is a Judgment, chap. 4. ſupra.] of judgment 


in Criminal Cath is either by the Common Law or by Statutes. It is n Criminal 
alſo in Treaſon or Felony either Expreſs or Implied. Expreſs, when z Ing. 52, 
upon Appearance, &c. an Ex E e is Given; as that the 210. 
Criminal ſhall be Hang'd by the Neck, Gc. Implied, when the O- 

fender makes Default and is Ontlaw'd ; where the like Execution 

ſhall be as in Caſe of an Expreſs Judgment. [See Poſtea.] | 


The Judgment in High Treaſon. 


One and the m ſame Judgment is Given in all High Treaſons, ex- as Inſt. 19, 


cept for Counterfeiting the Coin, and except in the Caſe of a JWoman. 17, 18, 219, 


{ See 7 27 ra | | 211. 


The Oftender ſhall be Drawn upon a Hurdle (formerly with a 5 3 


268. 


Rope about His Neck) to the Gallows, and there Hang'd by the S. P. C. 182. 
Neck and cut Down Alive, His Entrails taken Out and Burn d, his 


Head cut oft, His Body Quarter d, and his Head and Quarters Hung 
up where the King Pleaſes. But u Beheading being Part of the » ; 166. 31, 
6. | O 80 0 30h00 ' Judg- 52. 


> i Cro. 516. 
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o 3 Inſt, 17, 
411. 


H. * = 19, 
268. 

3 Cro. 383. 
Contra. 


8. P. C. 152. 


> Lev. 98. 


q 3 Inſt, 211. 
H. P. C. 268. 


Pult. de 
Pace, &c. 


213. 


z Inſt. 53, 
211. 
„ 
268. 

2 Inſt. 629. 


Judgment, the King may Pardon a the Reſt under the Great Seal; 


as is uſually Done in Caſe of Nobility. 

The Judgment for ? Coumnterfeitiug the Coin is by Common Law, 
and is only to be Draws upon a Hurdle and to be Hang d. But 
whereas Clipping is made High Treaſon by ſubſequent Statutes, The 
Judgment is to be Hang'd, Drawn and Quarter'd, as ſome Contend, 


| On.) For the Practice is otherwiſe. The Judgment for a IVommn: 


in all Caſes of High Treaſon is to be Drawn on a Hurdle and 
Burnt. She ought not to be Beheaded or Hang'd. [ See of Forfei- 


use, post. | 
The Judgment in Miſprifion of Treaſon. 


The Offender is to be Condemn'd to Perpetual ? Impriſonment. 


; [Sec 1 (5 2 Ph. & MM. chap. 10. and ſee of Forfeiture, infra.] 


The Pudgment in Petty Treaſon. 


For Standing Mite, [See of the Behaviour of the Priſoner upon 
His 4rraignment, ſupra.] But if it appears that the Party is Guilty, 
Judgment is to be Given thus, (Sig.) 

The 4 Mar is to be Draws on a Hurdle and Hang d. 

A oma is to be Draws on a Hurdle and Burnt. © But If a 
Wife is Acceſlary only to the Death of her Husband, Both the Prin- 
cipal and Acceſſary ſhail be Hang d. [ See of Forfeiture, infra.] 


The Zrdgment in F-lony of Death, As Murder, Burglary, &c. and 
Larceny Above Trwclove-pence. 


For Standing Mute See of the Behaviour of the Priſoner, chap. 4. 


ſupra.) If Guilty, * one Judgment in all Caſes, (is.) 

A Man or Woman is to be Hang d till Dead. * This cannot be 
Altered by the King to a Behcading, tho' fome Examples are to the 
Contrary. But if the Party may have the Benefit of the Clergy for 
the Felony, He ſhall be ſent (if the Judges think fit) to the Houſe 
of Correction, at leaſt for fax Months, and not above Two Years, 
from the Conviction. Upon Eſcape, four Years from the Retaking. 
[See 5 Ann. chap. 6.) But, | 


By the 31 Car, 2. chap. 2. If any One Cynvicted of Felony, ſhall 
in Open Court pray to be Tranſported, It may be done if the Court 
thinks fit, And, 

By the 4 Georg. chap. 11. Perſons Convicted of Larceny from the 
Perſon or Houſe of Another, or in any other manner, who By Law 
are Entitled to the Benefit of the Clergy (except Perſons Convitted 
for Recetving or Buying Sto n Goods, knowing them to be Sto'n) 
The Court inſtead of Burning in the Hand, or Mhipping may Order 
ſuch Offenders to be 'Franſported 70 any of the King's Plantations 


in America for ſeven Tears. And for other Felony, not within the 
Benefit of the Clerg y, The King may Extend Mercy on Condition of 
Tranſportation; as alſo to any Perſon Conritted of Receiving or Buy- 


ing Stol „ Good, knowing them to be Stor, for fourteen Tears, if ſuch 
Condition is General, or for any Other particular Time. 
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If ſuch Offenders ſhall Return within the Time, They ſhall he 
Executed as Perſons Attainted of Felony withont Benefit of Clergy. 

Nevertheleſs the Kinz may Diſpenſe with ſuch I. ranſportation, aud 
Allow of the Return of ſuch Offender, &c. 


[See the 6 Georg. chap. 23. For the more effectual T ranſportation 
of Felons, Gs.] | 
Note, That if an Act of Parliament directs in any Caſe that there 
ſhould be Judgment of Life and Member, & cc. Judgment ſhall be 
given as in Caſe of Felony, (ig.) to be hang'd by the Neck till 
He is Dead; and Confequently His Blood corruptedy and He ſhall 
torfeit as in Caſe of Felony. | Sce Of Forfeiture in Felony, poſt.) | 
In Manſlaughter, The Offender is to be Burnt in the Hand. [See = 
Of Forfeiture, 17 A Judgment may be for u Preſpaſs, tho' the Kely- 15. 
Indictment was for Felony. 


The Zudgment upon utlatory 
In Treaſon or Felony. 


There is no Judgment pronounced, becauſe the Outlawry it ſelf 
is a Judgment. But Execution ſhall be awarded as * in Treaſon or * 1 Inft. 13. 
Felony upon Confeſſion or Verdict. [See the 1 Ed. 6. chap. 12. 4 & 12 * 
5 Ph. & M. chap. 4. 8 Eliz. chap. 4. 18 Bliz. chap. 7. 22 Car. 2. 
chap. 5. 36 4IW. & M. chap. 9. Where One Outlaw'd loſeth the 
Benefit of the Clergy; and Of Forfeiture. 

He that is Indicted of a Treſpaſs and Qutlaw'd, ſhall be Fined. 


The Judgment in Petit Larceny. 


A Man or Woman was to be Y Vhipt, and ſent to the Houſe of, ing. 
Correction, [See 5 Ann. chap. 6.] But now They may be Tranſported.; Inſt. 1 
L See 4 Georg. chap. 11. 6 Georg. chap. 23. ſupra. And Of Forfeiture.] 

If One ſtands Mute on an Arraignment for Petit Larceny, He ſhalt 
have the ſame Judgment, Gc. as if He had confeſſed the Indictment. 


The Judgment in Chancemedley or 
Se Defeudendo. 


There is no ⁊ expreſs Judgment. But the Offender is to let to Main- . Inſt. 148. 
priſe, to ſue out His Pardon of Courſe. [See the Statute of Marle- 145, 315, 
bridge, or the 52 H. 3. chap. 26. and the Statute of Glouceſter, or 06 317. | 


the 6 Ed. 1. chap. 9.] The Lord Chancellor may do it without War- 11 Rep. 32. 
rant trom the King. [See Of Forfeiture.} ö 


The Judgment in Miſpriſion of Felony. 


To be ® Fin d and Impriſon d. [See of Forfeiture, infra] « ; Toft. 36, 
The Judgment in Appeal of Death. 
b ; | | 2 INIT, 183. 
To bo 7 Hang d. 0 : Art 4% 


0 0 O 2 995 The 


—— 


— 


0 
$4 
4 15 

f. 

v; 

8 0 

n 

"mh 

1 

o 

TH 

* 


| 
l 
> : 
[ 
Li 
4 
1 4 
f 
* 
S 
_— 
"Ke 
. » 
* 
1 
p " 
£ 
4 
. 
: 
| 'L 
LO 
3 
* 
1 
* 
* 
! 
\ 
- 
Ly 
7 
i 1 
4 4 p 
; (5 
. 54 
F 
| * = 
. = 
BITS, 
1 
*77 
* 
3 T1% 
Y nn 15 
} . 
0 L 
3 
. 
3 T 
z 0 
ifs 
3 | n 
- 
1 * 
12. 5 
> \ 
| 4 
L * 
1 
F ; 
rr. 
1 
1 
» N 
1 C . 
* 15 
x 1.88 
$4. * 
| * 
o 
5 k 
v4 "ws 0 15. 
© T 
| N 
1 = 
1 .* 
: 
$3 * 
> \ 
1 
K. 
© 
1 
[1 4.EC 
N = 
' 1 
1 : 
i "a 
a F# 
{ & \ 
U 3% 43; 
FEE 
1 
| f 
* 
* 
8 
'4 
F» 
Ni 
i» 
* 
1 
3% 
) 
Mu } 


652 An Inflitute of the Book IV. 


The Judgment for Striking in Weſtminſter-Hall, &c. ſitting the 
Courts, tho No Blood is Drawn. 


<2 Inft. 589. 'The © Right Hand is to be cut off, and the Offender is to be In- 
3 Inſt. 140, priſon d during Life. 


141,142,21 


The Judgment for Striking and Drawing Blood in the King's 
Palace, where the King is Reſident. 


2 3Inft. 140, 4 The Right Hand is to be cut off, and the Offender is to be 


81 Fined at Diſcretion, and to be Inpriſond during Life. [See the 
33 H. 8. _ 12. And Of Forfeiture.] If no Blood is drawn, He 
ſhall not loſe His Right Hand. 


The Judgment in Premunire. 


e1Inft.129b © To be out of the King's Protection, and to be Inpriſomd Du- 


* * ring Pleaſure. 
LE see the 16 Rich. 2. chap. 5.] But if the Offender is not in Priſon, 


The Judgment is Cuod Capiatur, &c. Here is no Corruption of 
Blood. [| Sce 5 Elis. chap. 1. And of Forfeiture, poſt. | | 


The Judgment in Conſpiracy. 


F z Int. zz. f The Yillainons Judgment at the Common Law, at the Suit of 
the King is out of Uſe. [See 2 Iaſt. 222. and of Conſpiracy, Book 3. 
Sec alſo Artic. ſuper Chartas, chap. 10. or the 28 Ed. 1. chop. 10, 

and for the Expoſition thereof, 2 Inſt. 561, 562.] 


The Judgment in Attaint. 


$1Inſt.294.b, & The Judgment in Attaint againſt the petty Jury is as in the 
3 Inſt. 222, Caſe of Conſpiracy at the Suit of the King. In Thoſe 'Two Caſes 
"IP only That YVillaizous Judgment was Given. But now ſee the 
23 H. 8. chap. 3. whereby the Severity of the Puniſhment at Con- 
mon Lat is moderated, if the Writ of Attaint is Grounded upon 


that Ac. | 
The Judgment in Miſdemeanors. 


The Judgment and Puniſhment for Miſdemeanors may be a Fine, 
Fine and Pillory, Fine and Mhipping, Papers to be fixed on the 
Head or Breaſt, or to be Read in publick Places, by Way of Ac- 
„ 11nft,126.b. knowledgment of the Offence, &*c. h A Hue here is a Sum of Money 
3 Init. 213. which one is to pay to the King for any Contempt or Offence againſt 
5. 39. the Government. Where a Delinquent is to be Fined, the Judg- 
ment is Quod Capiatur, (i. e.) to be Impriſon'd till the Fine is paid. 
i 1 Ventr, i But if the Fine is 'Tender'd, There ought to be no Impriſonment. 
116. [See the 5 & 6 V. & M. chap. 12.) When a Defendant is to be A- 
merc'd, and not Fin'd, then the Defendant is i Miſericordia. A 
Fine may be mitigated in the ſame Term in which it was ſet, but 
after 
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after the Term it cannot be alter'd. k Some fay th: K1Inſt. 12 
Ranſom are the fame. Others ſay that Ranſom I Redempttry - Pale ch 52 
plies that an Offender ought firſt to be impriſon'd, and then to be de- © . 
livered in Conſideration of a Fine. 

Where a Statute enacts, That an Offender ſhall be fined at the ! 2 Inſt. 168, 
King's Pleaſure, it is to be underſtood That the King's Judges, be- * 
fore whom the Party is convicted, ſhall ſet the Fine. f 

It is a Common Practice in the King's Bench to give a Defendant 
Leave to ſpeak with the Proſecutor, (i. e.) to make Satisfaction for 
the Coſts of the Proſecution, and alſo for the Damages ſuſtain'd by 
Him, that there may be an End of all Suits ; the Court at the ſame 
Time ſhewing on that Account an Inclination to ſet a moderate Fine 


on the Behalf of the King. 


m Pillory is derived from Pilaſtre a Pillar. For it is a Wooden * 3 Inſt. 219, 
Pillar, wherein the Neck of the Offender is put and preſo d, upon 2 
which Account it is called Colliſtrigium. By Statutes it is appointed 
5 5 oreſtallers, for thoſe that uſe falſe Weights, for Perjury, 

orgory, &c. 

Tuc judgment of the Pillory or Tumbrel (a Dung -Cart) doth 
make the Delinquent infamous. Therefore the Judges ought to 
conſider before '{'::y give ſuch a Judgment. Fine and Impriſon- 


ment for Off-nc-s Fineable, is a fair and ſure Way; eſpecially for 


Offenders of Quality, Note or Figure, | 
There are particular Puniſhments appointed by divers $tatwtes for 


ſeveral Offences, In ſuch Caſes the Puniſhment cannot be mitigated, 


Sec 4 Grorz. chap. 11. Concerning Tranſportation of unlawful Ex- 
porters of Wool and Woolfels; and the 5 Georg. chap. 28. Concerning 
Transportation of Deer-Stealers. 6 Georg. chap. 21. g. 34. Concerning 
the Tae ane of thoſe that forcibly Hinder, Wound or Beat 
any Officer of the Cuſtoms in the Execution of His Office, &c. 
6 Georg. chap. 23. For the more effectual Tranſportation of Offen- 
ders; and for Tranſportation of 'Thoſe that maliciouſly aſſault any 
Perſon in the Streets or Highways with Intent to Tear or Spoil their 


Clothes, Gc.] | 


XII. " Forfeiture (Forisfattura, Foris aut Extra Legem Facere) is Of Forfei- 
a Penalty for an Offence Committed, extending to Freehold and Co- 4 1 Inf. 0.4 
pyhold Lands and to Goods and Chattels. It is more or leſs, ac- 391. a. 28 
cording to the Nature of the Offence, and may be by Convittion or 3 ft. 227. 
Attainder. A Traitor's or Felon's Goods and Chattels are forfeited 
upon Conviction, but Lands or Tenements upon Attainder, and not 


before. 
Forfeiture in High Treaſon, 


o It is implied in the Zudgment of High Treaſon. 1. That the „Int. 31.5, 
Delinquent ſhall forfeit to the King all his Lands, Tenements and 41: a. 
Hereditaments in Fee- ſimple or Fee-tail, (or for Life, as to the Pro- ad " b. 
fits during the Offender's Life) Holden or not Holden of any other, 211. 

Uſes, Conditions, Entries, &c. (not Rights of Actions where the En- 3 Rep. 10, 

try is taken away) which He had at the Time of the Treaſon com- 

mitted, or afterwards, the Right of All others being ſaved, 158 
* 3 the 
: a E 
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* 3; Rep. 82. 
3 Rep. 171. 


q 3 Inſt. 12. 


4 Rep. 57. 
H. P. C. 17. 


r 1 Inſt. 13. a. 
3 Inſt, 21. 


! IInſt. 392. b. 
3 Inſt. 36, 218 
H. P. C. 269. 


3 Inſt. 227, 


H. P. C. 226, 
727. 


* 


the 26 H. 8. chap. 13. 33 H. 8. chap. 20. 5 & 6 Ed. 6. chap. 11. in- 
fra. ] There is no Forfeiture of Lands or Tenements, or Rights 12 
Auter Droit, (as in Right of the Church; in Right of a Wife, but 
only during the Coverture; nor of a Founderſhip of a Houſe of Reli- 
gion in Frank-almoign; for that is annexcd to the Blood of the Foun- 
der.) And in Clipping the Hereditaments are Forfeited only for 
Life. [Sce 5 Eliz. chap. 11. 18 Elia. chap. 1.) 2. That his Wife 
ſhall loſe her Dower, not her Jointure. So it is in Petit Treaſon, 
But ſee 5 Elia. chap. 11. 18 Eliz. chap. 1. 8 G9 V. 3. chap. 26. 
for Clipping, c.] 3. That his Blood ſhall be Corrupted, by be- 
coming Baſe as to His Birth, and that His Children ſhall not inherit 


to Him or any of his Anceſtors. [See of Convittion and Attainder 


ſupra.] In Counterfeiting the Coin or Clipping there is no Corrup- 
tion ot Blood. | See again 5 Elis. chap. 11. 18 Eliz. chap. 1. 8 & 9 
V. z. chap. 26.] 4. That all his Goods and Chattels ſhall be for- 
feited from the Time of the Convittion. For where Goods and Chat- 
tels are forſeited, there ſhall be no Relation to the Crime commit- 
ted, as it is in Forfeiture of Lands. A Traitor or Felon after the 
Treaſon or Felony committed, and before Conviction may? ſell 
His Goods Bona Fide, whether Chattels Real or Perſonal, for His 
Maintenance. I ſay He may /ell them Bona Fide. But if One, to 
prevent Forfeiture by 'Treaſon, Felony or Outlawry, maketh a Gift 
of all his Goods, and afterwards is attainted or outlaw'd, 'Theſe 
Goods are forfeited. | See the 13 Elia. chap. 5.] An Executor can- 
not forfeit the Goods which he hath as Executor. 

4 It One commits 'Freaſon and dies before Attainder, or is ſlain in 
actual Rebellion, He forfeits nothing if not attainted by Act of Par- 
liament. [See the 34 Ed. 3. chap. 12.] But if the Chief Juſtice of 
the King's Bench (who is Head Coroner of all England) in Perſon, 
upon View of the Body of Him that was flain in Open Rebellion, 
makes a Record thereof, and returneth it into the King Bench, He 


ſhall forfeit his Lands and Goods. 


r 'Thoſe that are hang'd by Martial Law, in Time of War, for- 
feit no Lands. | 

See the 7 Ann. chap. 21, Whereby after the Deceaſe of the Pre- 
tender, no Attainder for Treaſon ſhall diſinherit the Heir, &c. 

In Gavelkind, if the Father is hanged for Treaſon or Felony, the 
Sons ſhall inherit. [Sce the 17 Ed. 2. chap. 16.] 


Forfeiture in Mi ſprifion of 7. reaſon. 


{ Forfciture of Goods and Chattels, and Profits of Land during 
Life, for His Concealment. [See 1 & 2 Mar. chap. 10.] But the 
Wife is Dowable. [See 1 Ed. 6. chap. 13.] 


Forfeiture in Petit Treaſon and Felony. 


t For ſtanding Mate, and adjudged to Penance in Caſes of Petit 
Treaſon and Felony, Forfeiture of Goods and Chattels. So it is for 


challenging above thirty-five Jurors, But not for challenging above 
Twenty and under thirty-ſix ; For no Law giveth Forfeiture for 
challenging above twenty. Neither is one convicted by the Chal- 

| | lenging 
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Indictment. * If a Felon is Chuvict by Verdict or Confeſſion, He * Ilnſt. 39 l. a. 


which he hath jointly with his Wife, or in Her Right; but not un- 


lenging above Twenty, as one was by the Common Law by Cha! 
lenge of "Three Juries. | | 
The Forteiture is u as in High Treaſon as to Lands and Tene- 1 toe. 3. 
ments upon Attaiuder, and as to Goods and Chattels upon ConGic- a. 391: 4. 
tion; except that upon Attainder in Petit Treaſon or Felony, Lands * | * eb 
and Tenements Entail d are Forfeited only During the Life of the 4 
Tenant in Tail. [See the 33 H. 8. chap. 20 infra. The Inheritance 
goes to the Iſſue. * The King ſhall have the Profits of Inheritanccs « . "7 1 
that are not Holden, during the Life of the Perſon Attaint in Felo- * © 
ny; But after his Deceaſe, The Inheritances that are not Holden ex- 
tinguiſh. Again, It muſt be Obſerved that upon Attainder of Petit 
Jreaſon, The Wife is not Dowable ; but upon Attainder of Fu 
She is Dowable. [See the 1 Ed. 6, chap. 12. 5 Ed. 6. chap. 11.] 
Pyrates, Robbers and Murderers on the Sea, Attainted before 
Commiſſioners by Vertue of the 28 H. 8. chap. 15. forfeit Lands, 
and incur Corruption of Blood. But not if they are tried Before 
the Lord Admiral in the Court of Admiralty according to the Civil 
Law. $ 
The Forfeiture of Lands Relates to the Y Time Alledged in the 1 ing. 13, 
Indictment for avoiding any Eſtates, Charges and Incumbrances * & b. 399.b. 
made by the Felon after the Felony Committed. But for the Mean 
Profit of the Lands, It ſhall Relate only to the Judgment upon the 


doth Forfeit His Goods and Chattels, Real and Perſonal, preſently. 

But Lands and Tenements are not Forfeited, nor Blood Corrupted, 

before Attainder, or before Judgment, (as before was ſaid in General) 

and then it Relates to the Time alledged in the Indictment for a- 

voiding Eſtates, 6c. Where Tenant in Fec- ſimple committeth Petit 
Treaſon or Felony, and is Attainted, The King ſhall Have a 2 Year, » 2 tft. 36, 
Day and Waſte in his Lands; or rather a Year and Day in Lieu of 37, 3b. 
Waſte ; and afterwards It cometh to the Lord by Eſcheat. [See Cees“ 
Magna Charta, chap. 22. 17 Ed. 2. chap. 16. 42 Ed. 3. chap. 1.] Copyh. 
But the Lord may Compound with the King, and Have the Eſtate 9 5% 
preſently, It muſt be a Tenant in Fec-ſimple, not Fenant in Tail, 

or for Life. For the King ſhall have the Profits only of T heir Lands 

during their Lives. A Copyhold Eſtate is of Common Right pre- 

ſently forfeited to the Lord of the Manor in Cafe of Felony. This 

muſt be underſtoood of Felonics puniſhable with Death, not of Petit 
Larceny. But if a Copyholder for Life is attainted of Felony, and 
pardon'd, He in the Reverſion for Life ſhall have the Eſtate. [See 

the 24 H. 8. chap. 5. where one Indicted or Appeal'd for the Death 

of Another, attempting to Murder or Rob Him, ſhall Forfeit no- 


thing. | 
Forfeiture of Felo De le, 


b A Telo de ſe Forfeits all his Goods and Chattels Real and Per- » ; Inſt. 55. 
ſonal, which he hath in his own Right; and all ſuch Chattels Real 


til it is lawfully found by the Oath of twelve Men, before the Co- 
roner Super Viſum Corporis, That he is Flo de je. [1 Lev. 8. 
rontra.] He Fortcits alſo Bonds or Things in Action belonging ſole- 


2 . Iy 
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ly to himſelf, and all entire Chattels in Poſſeſſion; except in the Caſe 
of Merchants where a Moiety only of fuch Joint Chattels, as may 
be ſevered, is Forfeited. He docs not Forfeit any Lands of Inheri- 

| tance; for he was not Attainted in his Life-Time; nor the Good; 

„ Inſt. Sg. b. and Chattels which he polleſled as Exccutor or Adminiſtrator, © nor 
58, b. a Guardianſhip in Socage or By Nature; becauſe here he hath no- 
thing to his own Uſe. [See Of the Curt of the Coroner, Book 4. 

' chap. 1. ante. 


Forfeiture in Manſlaughter. 


*5,P.C. 185. 4 Forfciture of Goods and Chattels upon Conviction. 
1 Inſt. 391. a. | 


2 Inſt. 149. | | | 
ra Forfeiture In Chancemedley 


and Se Defendendo. 


erInſt.z9t.a., © Goods and Chattels, Debts and Duties whatſoever, are Forfeit- 
3 Inf. 220. ed upon Conviction, but no Freehold or Inheritance. Yet the Offen- 
ders have their Pardon of Courſe, 


Forfeiture upon Outlawry 
In Treaſon, Felony, &Cc. 


# ; Inſt. 32, f Upon Outlatory In Treaſon or Felony The Offender ſhall Loſe 
212, 232 and Forfeit as much as if he Had Appear'd, and Judgment had been 
; Rep: . Given againſt Him, as long as the Outlawry is in Force. 

111 Thoſe that tarry till the Exigeut in Treaſon, Felony or Petit Lar- 


H, P. C. 271. ceny, Forfeit Their Goods and Chattels, tho' they Render Them- 


ſelves to Juſtice, and are Acquitted, For it was a Flight in Law. 
[Sec the 26 H. S. chap. 13. 5 Ed. 6. chap. 11. infra. and Of the 


Proceſs After Iudidtment, ſupra.] 


5 rInft. 13, 8& Upon Attainder of Felony by Outlawry on an Appeal, The De- 
*ich 390d. fendant ſhall Forfeit only ſuch Lands as He had at the Time of the 
232 


Outlawry Pronounced. For if, hanging the Proceſs, the Defendant 
conveyeth away His Land, and after is Outlaw'd, The Conveyance 
is Good, and ſhall defeat the Lord of his Eſcheat. But if One is 
Indicted of Felony, and hanging the Proceſs againſt Him, He convey- 
eth away his Land, and after is Outlaw'd, notwithſtanding the Con- 


veyance The Lord ſhall have his Eſcheat. For in an Appeal The 


Writ (whercon the Forfeiture is Grounded) containeth no Time 


when the Felony was committed, as an Indictment doth. 'There- 


forc the Eſcheat in an Appeal can relate only to the Outlawry pro- 
nounc'd; whereas It relates to the certain Time of the Fact ſet forth 
in the Indiffment. But tho' in an Indictment the Forfeiture ſhall re- 


late to the Time alledged in the Indictment for avoiding Eſtates or 


Incumbrances made by the Felon after the Felony committed, The 
mean Profits of the Land ſhall relate only to the tee as well 

in Caſe of Outlawry, as in other Cafes. 
b Finch 351. By Outlawry in H Actions All the Offender's Goods and Chattels 
Ney abi . are F orfeited to the King, whether Real as a Term for Years, or 
Perſonal as Goods not fixt to the Frechold, Debts due by Specialty, 
but not by a {imple Contract, Profit of the Lands, as Rents, 2 
2 but 
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(but not of the Land it ſelf) wherein the Offender hath Freehold or 
Inheritance. But before the Time that the Outlawry appears of Re- 
cord, 'The Defendant does not forfeit His Goods and Chattels ; nor 
the Profits of His Lands, if a Feoffment is made before Sciſure. [See 
for the Courſe of the Exchequer, Raym. 17.] 


Forfeiture in Petty Larceny. 


1 The Offender upon Conviction, Forfeits Goods and Chattels ; * ng 
but w Freehold or Inheritance. [See Forfeiture upon Outlatory, &c. 1 


aute.] 85 


Forfeiture upon Flight, 


* If * Flight is found by Indictment Super Viſum Corporis before * 3 1rd. 218, 
the Coroner in Caſe of Death; or if the Ry find Flight in Treaſon, 733 C., 
Felony or Petit Larceny upon Acquittal; it is a Forfeiture of the 5 Rep. — 
Goods and Chattels which One had at the Time of the Indictment 

or Acquittal. [See Of Falſifying Attainders, poſt.] 


Forfeiture upon Appeal of Death, 


I The Defendant forfeits as in Felony, and the Lord ave 
His Land by Eſcheat. But the Forfeiture of the Lund on Appoal v.- - 
lates to the Judgment only; whereas the Forfeiture on an Indiement 
of Felony ſhall relate to the Day on which it was committed, [See 
Of Fortciture in Felony and upon Oxtlawry on Appeal, ſupra.] 


| Forfeiture for Drawing a Weapon upon a Judge, or for Striking 
in Ve eftminſter-Hall, Gec. ſitting the Courts. 


m The Offender Forfeits Lands and Tenements, Goods and Chat- = 31n 145, 
tels. Some ſay the Profits of the Lands only during Life, Others WEE zu. 
ſay the Land ſhall be forfeited during Life. Roll. Abr. 

Note, That for Striking and Drawing Blood in the King's Palace, 76, 77: 
where His Royal Perſon Reſides, There is no Forfeiture of Lands or 


Goods. [See the 33 H. 8. chap. 12. | 
Bo * Forfeiture in Præmunire. 


n Lands and Tenements in Fee-ſimple are forfeited, with Goods . Inſt. 129. b. 
and Chattels. But Eſtates in Tail or for Life are forfeited only 13 n 
during Life, Oyere, Whether an Attainder in a Præmunire ſhall 218. | 
have Relation to the Offence for the Forfeiture of Lands, or only to ag das 
the Time of the Judgment. It extendeth not to Forfeiture of Fairs, 
Markets, Rent-Charges, Warrens, Annuities, or other Hereditament 
that is not within the word Land. 

Pppp . For- 
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TE 
Forfciture for Challenging to Fight for Money won at Play, Cc. | ; 
By the 9 Ann. chap. 14. The Offender Forfeits His Perſonal E- ö a 

| | | 


ſtate. 


N 


Forfeiture By Papiſts, 


By the 1 Georg. chap. 35. Papiſts not taking the Oaths, 8c. or in 
Tefault thereof not Regiſtring their Names and Eſtates, Forfeit the” 
Fee-fimple and Inheritance of all ſuch Lands, &c. not Regiſtred, or 
Frandulently Regiftred, wherein T hey or any in Truſt for Them 
were ſciſed; and the full Value of the Inheritance of all ſuch Lands, 
&c. {'Sce Of Abſence or Non-Conformity to the Church, Book 3. 


chap. 3.] 


Forfeiture by Artificers exerciſing or teaching their Trades in 
Forcign Parts, 


By the 5 Georg. chap. 27. If any Artificer in Wool, Iron, Steel, 
Braſs, or any other Metal, Clock-maker, Watchmaker, &c. ſhall 
exerciſe or teach His Trade in a Foreign County ; and ſhall not re- 1 
turn into this Realm within Six Months after Warning by the Am- 
baſſador, Envoy, &c. or by One of the Secretaries of State, and from 
thenceforth Continually inhabit within this Realm, He ſhall be inca- 
pable of Taking any Legacy, or of being Executor or Adminiſtrator, 
or of Taking any Lands, &c. and ſhall Forfeit all their Lands, 
Goods, &c. to His Majeſty's Uſe, and ſhall be Deem'd Aliens, &c. $ 

By the 33 H. 8. chap. 20. F any Perſon ſhall be Attainted of Fr 
High 'Treafon, The King ſhall be Deem'd and Adjudged in Attual 
Poſſeſſon of the Lands, Tenements and Hereditaments, Uſes, 
Rights, Entries, Conditions, Reverfions, Remainders, Goods and 
Chattels, and all other Things of the Offender ſo Attainted, which 
the King might Lawfully have, or which the Offender might Laws 
fully forfeit, as if He had been Attainted Parliament without any E: 
Office or Inquiſition Ford. | 45 
Saving to all others (except of the Offender attainted of High 9 
Treaſon, Heirs and Aſſigns, and all other Perſons claiming by Him, 8 
or to His Uſe after the Treaſon Committed) All ſuch Rights, Titles, 1 
Intereſts, &c. which any of Them ought to hare, if this Act had ne- J 


- — 
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ver been made. | | 

© 3 Rep. 16, This AQ doth veſt the Actual Poſſeſſion in the King o Preſently 5 
by the Attainder as well in the Life as after the Death of the Per- 5 

ſon Attainted, and as well of Lands in Tail as of Land in Fee- 

ſimple. | | | | | 1 

It alſo extendeth to all Manner of Attainders by Treaſon, whe- 7 


ther by Confeſſion, Verdict, Proceſs or Outlawry, or Attainder by 
Parliament. | 


In the Caſe of Purchaſe by an Alien, and in Caſe of a Perſon at- g 
Rep. 52. tainted of Felony, who is not the King's Tenant, Præmunire, Alie- : 
3 Cro. 173. nation in Mortmain, Condition broken, &c. The Inheritance or 
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Frechold of Land is not veſted in the King till Office found by Force 
of a Commiſſion under the Great Seal; for that is an Office of t. 
taling; not under the Exchequer Seal ; for an Office found by Forc: 
of a Commiſſion from the Exchequer is only an Office of Inflit tion, 
or to Inſtruct the King and his Officers of the Certainty of the Land, 
Gc. by which it may be put in Charge. f 


Ay then Rich 3. chap. 3. None ſhall ſ:ize the Goods of any Per- 
on Arreſted before He is Convict or Attaint of Felony ; upon pai: to 
jorfeit Donble the Value of the Goods ſo taken. 


The Goods of any Delinquent cannot be ſeized before they are 
Forfeited ; tho' They may be Inventoricd, and the 'Vown may be 
charged therewith, before Indictment. 

1 In ſome Statutes It is ſaid Upon Ferfeitirre to be at the Kinz's à 4 Init. 4c 
Hill, Of Bedy, Lands and Goods, &c. But this is not to be extend- 
ed further than Impriſonment, Lands and Goods. 


XIII. A Judgment may be Arreſted and Staid for Good Cauſe, as of Arreſt wr 
well in Criminal as Civil Cafes, if the Indictment is Inſufficient or Reveal ot 
Void, tho' not for Falſe or Improper Latin. [Sce the 7 M. 3. cha p. 3. CAT} => 

Four Days are allowd in the Kings Bench to move in Arreſt of Cauſes. and 
Judgment: | | of rell ing 

r A Judgment may be Recerſed in Treaſon or Felony, with Re- « ares: 
ſpect to an Owtlawry or the Judgment on a Perditt. 2 Iſt. 670. 

1. Upon Oztlawry in Treaſon or Felony It may be Reverſed by Fa It, 
Writ of Error or by Plea. Sec for Outlawry the 1 H. 5. chap. F. 214, 1. 
6 H. 6. chap. 1. 8 H. 6. chap. 10. and obſerve, That few Outlaw- 
ries for Treaſon, Felony or 'Treſpaſs are Valid, becauſe theſe Acts 
are not purſued. [Sce the 4 & 5IW.& M. chap. 18. For the Rever- 
ſal of Outlawries in the Offences ander Treaſon and Felony.] 


By the 5 Ed. 6. chap. 11. Proceſs of Outlawry Againſt One For 
Treaſon, being out of the Realm, or beyond Sea, ſhall be good in 
Law. And if the Party within One Tear after the Outldtury, or 
Judgment thereon; ſhall yield Himſelf to the Chic Fuſtice of Eng- 
land, and Traverſe the Indictment or Appeal, whereupon H: was 
Outlaw'd, He ſhall be Admitted to ſuch Traverſe, and being Acquit, 
ſhall be Diſcharged of ſuch Outlawry. 


[See the 26 H. 8: chap. 13.] So that now in Caſe of Treaſor One 
by theſe Statutes is barrd of His Writ of Error, if He does not come 
in within a Year after the Outlawry, while he was out of the Realm, 


or beyond Sea. 


Note, 1. That after an Outlawry of Treaſon or Felony is Rec- 

vers d, The Party muſt plead to the Indictment. | 
2. If a Judgment on a Perditt is Erroneous, Both the Judgment 

and the Execution, and all the Proccedings, may be Reverſed by 


Writ of Error. But if the Indictment is Inſufficient, and the Party 


Acquitted thereon, The King need not bring a Writ of Error; for 
the Party may be again Indicted. [See Of the Proceſs in Treaſon or 
Felony After Preſentment or Indictment, ante. 
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ſ IInſt. 104. b. 


9 ; Inſt. 232. 
H. P. C. 271. 


x 2 Inſt. 215. 
4 Inſt. 21. 
1 Sid. 69. 


y 3 Inſt. 231. 
9 Rep. 119. 
5 Rep. 111. 


2 3 Inſt. 231. 


232. 
1 Roll. Abr. 
489. 


2 3 Inſt. 232, 
233. 

5 Rep. 111. 
9 Rep. 119. 


H. P. C. 271. 


By the 7 W. 3. chap. 3. No Falſe or Improper Latin in any Indict- 
ment of High Treaſon, whereby any Corruption of | Blood may be 
made, or for Miſprifion of ſuch Treaſon, after Convittion, ſhall be 
Canſe to Arreſt Fudament : Tet any Fudgment given upon ſuch In- 
dictiuc ut may be Reverſcd by Mrit of Error, as formerly. 


Attainders may be ſ Falſificd (Proved to be Falſe) By Mrit of Er- 
ror or By Plea In Reſpect of Lands and Goods. 


1. Attainders in Reſpect of * Lands may be Falſified By the Par- 
iy Himſelf; as when the Attainder is Ford, as by ſuch as had no 


Commiilton, (5c. [Sce intra.) or by Plea of Pardon by Act of Par- 
liament ; for if the Treaſon or Felony is Pardon'd, the Attainder can- 
not Stand. [See infra.] By Others ; as by a Purchaſer, &c. if the 
Purchaſe was before the Attainder, and the Offence is Alledged in the 
Indictment before it was Done to their Prejudice. Here He may fal- 
lify in Reſpect of the Tiiue, but not for the Offence. If one enfeoff- 
eth another of His Lands and after is Indicted of Felony ſuppoſed to 
be Committed before the Feoftment, and is thereupon Outlaw d, the 
Feoffce may Traverſe the Felony or the Time of the Feoffment, 
tho' the Party Himſelf is bound by it. And fo it is, if one is Indict- 
cd of Felony, and is Attainted by his own Confeſſion, the Feoffee 
ſhall Falſify the Attainder by Denying the Felony. But if the At- 
tainder is by Verdict of Twelve Men, the Feoftce ſhall not falſify 
by Traverſing the Offence, but the Time only. u If there is an At- 
tainder of Treaſon or Felony, and then the Treaſon is pardon'd by 
Act of Parliament, The Heir ſhall fallify the Attainder by Plea, as 
well as the Party, | _ 

The Heir of a Perſon attainted of Treaſon (may with the King's 
Licence, or Conſent of the Attorney-General, but not otherwiſe) 
bring His Writ of Error to Reverſe the Attainder of his Anccſtor ; 
tho' properly ſpeaking a Perſon attained can have no Heir. But this 
is ſuffer d, becauſe Otherwiſe He would be without Remedy. Nay, 
the Perſon Himſelf may have a Writ of Error to Reverſe His At- 
tainder, if he Aſſigns His Errors, and hath Leave from the Court to 
proſecute His Writ. Y The Heir may falſify by Plea an Attainder 
of the Acceſlary in Felony where the Principal has Reverſed an Out- 
lawry, and has been Acquitted by Verdi& and Judgment of the Re- 
verſal. So the Reverſal of the Attainder of the Principal by Verdict 
reverſes the Attainder of the Acceſſary. An Executor may bring a 
Writ of Error to Reverſe an Attainder of Treaſon or Felony, as 
well as the Heir. 


Note, * 'Fhat where the Judgment is Void, or Coram non Fudice, 


The Party is not Driven to his J/rit of Error, but may fallify the 


Attainder by Plea; ſhewing the Special Matter which makes it 
Void. Thus One may Plead a Pardon of the Treaſon or Felony by 
Act of Parliament, and avoid the Attainder by Plea ; for he hath no 
ctr Remedy. The King's Letters Patents cannot Reverſe an At- 
tainder. | 1557 

2. Attainders may be falſified in Reſpect of © Goods and Chattels, 
By the Party Himſelf or By Others. By the Party Himſelf; as if 
One is Indicted Before the Coroner for the Death of. 


tels 


Another, and it 
is Found that He Fled for the ſame. Here all his Goods and Chat- 
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tels are Forfeited which he had at the Time of the Verdict given. 
This cannot be Falſified by "Traverſe, but it may be falſified by 
Matter of Law ; for where the Indictment is Void or Inſufficient, 
There is no Forfeiture. By Others, as where one is Indicted before 
Juſtices of Oyer and Termizer, and is acquitted by Verdict, but the 
Jury Find that He Fled for the ſame; and alfo Find in Particular 
what Goods He had at the Time of the Verdict; any one that had 
Property in thoſe Goods may "Traverſe the Finding. So when an 
Exigent is Awarded, and the Defendant is in Prifon, c. The Party 
or His Executors or Adminiſtrators ſhall have a Writ of Error to Re- 
verſe the Award of the Exigent. 

There is a Flight in Law; as when One is Indicted of Felony, and 
Proceſs continued againſt Him upon His Default of Appearance, and 
an Exigent is awarded. For altho' he appeareth, All his Goods and 
Chattels are forfeited by the Award of the Exigent, tho' He is after- 
wards Acquitted. But the OutJa'vry may be fallited by Matter of 
Law, if the Indictment is Inſufficient, or the Proceſs in Fxigent Er- 
roncous. Thus alſo upon Matter of Fact or Record One may Ex- 
cuſe His Abſence; as where One was in Priſon, or beyond Sea, at the 
Time of the Exigent Awarded : or If the King before the Exigent 
does Grant His Pardon. 


By the 33 H. 8. chap. 20. If any Perſon ſhall be Attainted of 
High "Treaſon by the Conrfe of the Common Law or Statuten of this 
Realm, every ſuch Attainder by the Common Law ſhall be of as 
Great Force and Effect, as if it had been done by Authority of Par- & 
liament. | | 


This Statute is to be Intended of b TLateful Attainders by the ez Inf. 31, 
Due Courſe of the Common Law, and not of Erroneous or Void 215. 
Attainders; which therefore may be Avoided by Writ of Error. 


By the 29 Eliz. chap. 2. No Record of Attaiuder, that Now ts, 
of any Perſon for Treaſon, where the Party Attainted is or Hath 
been executed for the ſame Treaſon, ſhall hereafter be Reversd By 
any Plea or Mrit of Error. 


This Statute extends only to Attainders of Treaſon © Before the ez 1ng. 31, 
Statute. | 215, 223. g. 


XIV. 4 Execution muſt be According to the Judgment. [See Of of Execu- 
Judginent, ſupra.] But ſome Examples have been to the Contrary n in on 
by Vertue of the Privy Seal. (O.) The Execution ought to be in the « ; 1s. 31, 
ſame © County where the Party was 'Tried and Convicted : except 52, 211, 212, 
the Record of the Attainder is removed into the King's Bench, which Pigeh. are; 
may award the Execution in the ſame County, where it fits. 'The H. P. C. 272. 
King's Bench hath Power to award Execution againſt Perſons At- | 3 N 
tainted in f Parliament, the Record and the Perſon being 2 8 

o | thither, 


1 


e Executio eſt Executio Juris Secundum Fudicium. 3 Inſt. 212. 
Fudicandum eft Legibus, non Exemplis. Ibid 4 Rep. 33. 


2 
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Sh 


thither. The E belongs to the judge, but the Execution 
muſt be done by the Sheriff, &c. who in Caſe of Lite and Death way 
do it upon the Precept of the Judge under his Scal, without any 
Writ, If the Sheriff, or other Proper Officer, Alters the Exccution, 
or any other doth Execute the Offender, or if he is Slain without 
Authority of Law, It is Felony, and the Law implics Malice. But 
(as hath been ſaid before) The King may Pardon Part of the Exe- 
cution in 'Treaſon, (gg.) All but the Beheading. If one Condemn'd 


Finch 389, to be Hangd comes to Lite after he is Hang'd, 3 He ought to be 


h Terms o 
the Law, z. 
Reprieve. 


Hang'd again till he is Dead. 

As the Body of a Traitor or Felon is Forfeited to the King by the 
Execution, ſo in High Treaſon the Quarters are uſually hung up in 
ſome Publick Places; and in Felony tor Barbarous Murder Ihe Bo- 
dy of the Felon after Execution is uſually Hung upon a Gibbet near 
the City, 'Fown or Village, where the Crime was Committed, and 
near the Highway. 


XV. A h Repriece (from Repris, Taken back) is to Take back 
or To ſuſpend the Ex:cution ct a Criminal, and the Proceedings of 
the Law, for a Time. Every Judge that has Power to Order the 
Exccution, has of Common Right a Power to Grant a Reprieve. 

It a Woman is Convict and attainted of High Treaſon, Petit 
Treaſon or Felony, and is Found by an Enqueſt or Jury of Matrons 


8. p. C. 199, impanell'd by the Sheriff, Gc. in a wry Room, i Oick with 


Finch 478. 
H 


Child (for Pricement Euſeint, or with Child is not enough) Execu- 


P. C. 272. tion ſhall be Reſpited till her Delivery. But ſhe ſhall take this Fa- 


k Rely. 4. 


Of Reſtitu- 


3 lust. 24% He or his Heir, is Reſtored to His Lands, &c. He may be re 


vour but once, tho' ſhe is again Quick with Child. 
Oftentimes Exccution is Stop'd upon Condition of Tranſportation. 

| [See the 22 & 23 Car. 2. chap. 7 and 4 Georg. chap. 1 f. ſupra.] 

* No Priſoner Convicted for any Felony, for which he cannot 
have his Clergy, at the Seſſions of the Ola-Baily for London and 
Middleſex, &c. ought to be Reprieved but in Open Seſſions, and not 
Otherwiſe, without the King's Expreſs Warrant, and not by Order 
of Any Juſtices of Gao Delivery, or Oyer and Terminer. 


XVI. 1 Neſtitution is where One being Attainted of Treaſon, Petit 
Treaſon or Felony (whereby the Blood is Stain'd and rg Hay 


ored 
upon a Pardon, and the Heir may be Reſtored if the Anceſtor is 


„ > Inft, 233. Exccuted ® The King may Reſtore by his Charter, Lands, Goods 
„1 Inſt. S. a. and Chattels Forfeited to him by any Attainder; n But if by Attain- 


391. b. 392. a. 
3 Inſt. 233, 


der The Blood is Corrupted, That muſt be Reſtor'd by Parliament. 
Of Reſtitutions by Parliament ſome are in Blood only. Some are Ge- 
neral Reſtitutions to Blood, Honours, Dignities, Inheritance, and all 
that was loſt by Attainder. | 

The King may Reſtore the Party or His Heirs to His Lands, be- 
cauſe no Perſon is prejudic'd by it. But Reſtitution of Blood cannot 
be made by Him, becauſe it would be a Prejudice to others. The 


King s Pardon Reſtores the Blood as to all Iflue begotten after the At- 
rainder. 


3 | Thus 


- L *. 
; Cay. & CS ow HOI 


Ch. 5. Laws of England. 


Thus of our Courts of Juſtice or of the Juriſdiction of Conrts, 
and of the ſeveral Kinds of Courts, Of Remedies without Suit in 
Court, and of the Pr N in Civil and Criminal Cauſes; which 
Concludes the Fourth Object of our Engliſh Laws, (vig.) The Per- 


ſons of which F-gland is Compoſed ; T heir E ates; the Crimes and 


Miſdemeanors that may be Committed by Them; and the Conrts of 
Juſtice or Juriſdiction of Courts. 


All which I ſubmit to the Correction of the Learned, having made 
this Attempt to Methodize the Study of our Laws, with Hopes that 
others, by finding Faults in it, may (for the Good of our Coun- 
try) direct me at laſt to make it more perfect. 
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| Batement, Page 312 
[See Plea.] 
Abbeys and Monaſteries, How 


Diſcharged of 'Tithes, 179, 


180, 181 
Abeyance, 31, 118 
Ability, or not. [See Adminiſtration, 


Aee, Alien, Attainder, Baſtard, Di- 
ſcent, Deviſe, Excommunication, E- 


widence, Husband and Miſe, Infants, | 


Leaſe, Ontlawry, Papiſts, Purchaſe, 
_ Teſtament, Mile. 


385, 386, 387, 391, to 


395, 476, 641 
[See Principal. ] , 
Accord, 530 
[See Sati faction, ä 
Account, Of Executors and Adminiſtra- 
tors, 328, 335, 336 
Of Conſtables. [ See Conſtable.) 


Of Churchwardens. [See Church- 
warden.] 


Of Overſcers of the Poor. | See | 


Overſeer.) 
Of Surveyors of the Highways, &c. 
[See Surveyor. 


Of Treaſurers. [See Treaſurer.) 


Account, [See Action.] | 


Abjuration, 614 
Oath of, 202 
Accedas ad Curiam, 561 
Acceptance, 187, 291 
Of Rent, 187, 188, 273, 282 
Of an Executorſhip, 320 
Acceſſary, 353, 355, 360, 362, 3755 
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Accountants, to the King, Page 20 


| 122, 147, 187, 472 
[See Court of Exchequer.] 


Arquittance, 279, 280, 599, 
Action, 533,534 
Who are Incapable to Bring Acti- 


ons, 554 

Againſt whom may Actions be 
brought, 148, 555, 576, 577, 
[See Petition. ] 

Where muſt Actions be laid, 47 2, 


473, 555, 356, 557 
Muſt be brought in due Time, 


1 557, to 560 

[See Limitation. 
Action in Account, 534, 535 
Action in Caſe, 535 tO 542 


Upon an Aſſumpſit, 536, 537, 538 


For a Nyſance, 538, 539 

| [See Nuſauce.] | 

For Deceit, 539 
[Sec arrauty.] 


In Trover and Converſion, 539, 540 
Upon Statutes, 540, 541, 542, 


555, 558 

[See Information.] 

In Detinue. 542, 543 
[See Mager of Law.] 

Upon Covenant 543, 544 

_ : [See Covenant} 

In Debt, _ 544, 545 
[See Rent: | 


In 71 reſpaſs Vi & Armis, 545, 546 
In Ejectment, 546, 5473 548 
Oware Iinpedit, 548 


Upon Maſte, 548: 549, 551 
[See Maſte.] 9 0 
A qq Actios 


The TABLE: 
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Alion, In Replevin, Page 191, 551 
552,553» 554 
[Sec Conunty-Conrt, Diſtreſs, 
Reſcons.] 
Acts of Parliament, [Sce Statutes. ] 
Addition, J, 575, 616, 624 
Ad Colligendum Bona Defuntti Liter, 


320. 321, 333, 499 


Ad Inquirendum Breve 562 
Ad Admittendum Clericum, Ibid. 
Ad Onod Dammum, | Ibid, 
Adminiſtration 331 to 334, 337, 501» 
502 

De Bonis non, (Fc, 333, 335 


Durante Minore /Etatc, 320,332, 

; 3337 334 

Pendente Lite, 332, 334 
Darantc Abſentid extra Regnum, 

334 

Cum Teſtameuto Annexo, 333 
Adminiſtrator, 331 
His Intereſt intheInteſtate's Goods, 

| | 332, 334 

His Power, 335 

His Office and Duty, 335, 336 

Not Diſabled by Outlawry, 578 


Not forced to put in Special Bail, 

5 580 

Pays no Coſts, 605 

Admiral and Admiralty, LSee Court of 
| Admiralty.] 

Admittance, 136. 137, 488, 489 

See Court-Baron.] 
Advowſon, 152, 153 


How Divided. 153, 154, 156, 160 
[Sce Preſentation, Collation, 
Donation. 

Of Coparceners, Jointenants, and 

Tenants in Common, 148 

| Writ of Right of Advowſon, 573 

Apeerors, | 486, 490 

[See Court-Leet and Court 
Baron.) 


Afidavits, may be taken in the Coun- | 


3 465 
Aftmity, [See Kindred, Marriage.] 
Apray, 425 
Age, where to be conſider d, 1 2, 13, 49, 

57 58, 3 24, 341, 403, 425 453 
Ihe King cannot be under Age, 17 
Agiſtment, 163, 164, 196 

[See Courts of the Foreſt. | 
4 | 


Appeal, in Eccleſiaſtical Cauſes, 505, 


Aid, where expected, Page 35 3545 
372, 425, 420, 615 

[ See Arreſt. | 
Aiders and Abettors, 384, 385 
Alehouſes, 399 

 [S2e Inns, Nuſance.] 
Alienation, zoo, zol, 302, 303, 140, 
141, 231, 233 
[See Condition, Forfeiture, Mort- 
main. | 

Aliens, where capable or not, 21, 22, 


23, 32, 220, 341, 453, 458 


Alimony, 62 
Allegiance, 22,-341, 343 
Oath required, 66, 402, 404, 
| 429, 455 
Pretending to Abſolve from it, 
Treaſon, 345 
Allodium, 67 
Allowance of Franchiſes, 214, 215 
To a Bankrupt, 311 
Altaragium, 162 
Alphabetical Table of Tithes, 163 to 
171 
Catalogue of Mrits, 561 to 575 
Ambaſſador, 54, 190, 341, 577 
Amendment of Record, 604 
Amerciament, 132, 486, 589 


[ See Conrt-Leet, Court-Baron, 
Court of Pie-Powders, Court 
of the Commiſſioners of Sewers,] 


Amicus Curiæ, 590, 645 
Anabapt ifts 5 | 405 
Anceſtor, 5 6s, 67 
Annuity, | 195, 562 
Antient Demeſne, 136, 140, 210, 242 
ee Court of Antient-Demeſne.] 
Appeal, in Felony, . 837 
Of Death by the Heir or the Wife, 

627 to 630, 637, 639, 641 


506 
{See Court of Convocation, Court 
of Prerogative, Court of Ar- 
ches, Churt of Peculiars,Courts 
Cunſiſtory, Court of Archdea- 
com, Court of Delegates.) 
From the Chancery, 464 
From the Court of Chivalry, 473 
From the Court of Admiralty, 475 
From the Stannary-Courts, 519, 
| 520 


Appeal 
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Appeal, from the Univerſity-Courts, 


| Pape 527 
p "xx raw 579, 584 
ppendant and Appurtenant, 117,153, 
196, 197, 200, 201, 202 
Apportionment, 194 
Of Rent, 194, 199 
Of Common, 197, 199 
Apprentices, 49, 50, 51, 53, 54, 
| | 3135 357»523 
Appropriation, 35 
Approver, 626, 927 
Approvement, 198 
Arbitrament and Arbitrators, 531, 532 
[Sec Umpirage. 15839 . 
Archbiſhop, 2, 25, 26 
[See the Courts of the Preroga- 
tive, Arches, Gc.] 


Archdeacon and Archdeaconry, 29, 30 
4 [See Court of the Archdeacon.] 
rms, 


| 545 

Array, [See Challenge.] 
Arraignment, of a Priſoner, 632, to 639 
Arreſt, 575, 613 
In Cioil Cauſes, 72, 75, 575, 576 
[Sce Bailiſt, Warrant, and Sta- 


tute of the 9 H. 3. chap. 29.] 


Privilege from Arreſts, 24, 43, 


| 482, 576, 577 
Where void, 398, 576, 577 


In Criminal Cauſes, 613, to 617 


[See Proceſs. ] 


Arrefting Fudgments, (See Judgment. ] 


Arſon, [See Burning.) 
Articles, 'Thirty-nine of Religion, 32, 


33, 395 400, 404, 405 
Of Enquiry to Church-wardens, 


91 
Aſſault, 4233 545 
We [See Servant.) 
4e [See Foreſt.] 

ſembly, LDnlacmful, 528 
A ent, [See Articles of Religion, Le- 


gacy. | | 
Aſſets, 67, 134, 145, 151, 195, 
A 227, 289, 323 to 334 
7s. 142 
eee Morrgage] 


[ See Covenant] | 
Aſſignment, 281, 282, 283 
Of what Things it may be or not, 


229, 282 


19, 282, 283, 286, 311, 


419, 331, 341 
2 0 22 &. A, el F410 
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Aﬀſſizes, [See Conrt of 4 ſees.) 
Writs of Aſſize, Page 561, 562 
bh [Sec Darrein Preſcatment, Fu- 


ris Uirnm, Mortdanceſter, 
Novel Diſſeifin.] 


Aſſumpſit, [Sce Attions on the Caſe.) 
Attachment, 466, 496, 462,617 
Attainder, | 648, 649, 654 
Of Husband and Wife, 60 
How Falſified, and in what Re- 
ſpect, 660 
Need not to be reverſed, where, 
17 
Attaint, 562, 512, 652 
Attornment, 261, 262, 263, 294. 
Attorney, 88, 298, 418, 449, 450 
[See Arreſt, Authority, Privi- 

lege.) 

General, 449, 469, 470, 471, 541 
Audita Owerela, 563, 612 


Averment, [See Plea.) 

Avowrry, [See Action in Replevin.] 

Auterfoits, Acquit, 

| Convict. >| See Pleadings.] 

| Aͤttaint, 

Authority, 55, 5G, 144, 145, 1475 

2372 230, 335, 412,54 

[ See Truſt. „ 586, 587 

Different from an Intereſt, 144, 


145, 147 


B. 


ATL 576, to 582 
In Cizil Actions, Tbid 


To Perſonate Bail, Felony, 381, 


391 
In Criminal Caſes, 617, 618 

[See Habeas Corpus.) 
Who may be Bail in' Criminal 
Caſes, 618,619, 620, 621 
Who may Take Bail in Criminal 
Caſes, 621, 622 
[See Arreſt, Houſe, Officer, War- 

rant. 

Of Liberties, 206 
Of a Court Baron, 489, 90 
Bailiwick, 206 
[See Sherif.] 0, 


Bailment, 364, 365, 542, 543 


1 'Baniſh- 


— 
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Baniſhment, Page 61,614 
Rank-Notes, [Sec Forgery, Seal. | 
Bankrupt, 308, 309, 577 
dee Arr eft z] 
How His Lands are to be ſold, 


309, 310 
How His Perſoual Eſtate is to be 
ſold, 311, 312 
Diſtribution of His Eſtate, 311 
312 
Who Creditors upon Diſtribution; 
| 311, 312 
[See Diſtribution. 
Bankrupt where Guilty of Felc- 
Ny, | 382, 391 
[Sec Court of Commiſſioners of 
 Banhkrupts.] | 
Bar, 243 
[See Plea.] 
Bargain and Sale of Lands, 258, 259 
[ See Sale.] 
Baron and Feme. [See Husband and 
Mile. 
Barony, 41, 42, 130, 451 
Barratry, 417 
Barriſter, 448, 449 
Baſtard, 61, 64, 65, 66, 94, 355, 647 
Battery, — 423 
Where the Court may increaſc 
Damages, 546 
Where Battery Juſtifiable, 424, 
425, 545 
Bawdy-Houſe, 399, 400 
Beaſts Wild, 314, 367 


Behaviour, [See Good Behaviour. 
Of a Priſoner, [See Pain Fort & 
Dure, Confeſſion, Plea. 


Benefice, 152, 153 
Beneficio Primo Eccleſiaſtico Habendo, 
| 563 
Bigamy, [See Polygamy.] 
Bill, | 288 
Of Middleſex, 


85 577 

Of Exceptions, [See Evidence. | 
Of Exchange and PromiſloryNotes, 
Xt 282, 283,, 537 


Birth, | 11 
Biſhop, 26, 27, 59,62, 65, 450, 
. 3088, 509 

His Election, 26, 29, 409 

His Confirmation, 25, 26, 409 

His Conſecration, 23, 26, 409 
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Biſbop, Lord of Parliament, Page 42 

43, 451,639, 

[Sce Conrts-Confiftory, Diſpen- 

ſation, Inſtitution, Fine, Re- 

covery, Leaſe, Ordinary, No- 

bilitz,Trial inCriminalCaſes. 

Biſhopricks, 17, 18, 26, 42, 201 

Blaſphemy, ; 396 
Blood, ['Sce Heir, Half-Blood.] 


Bona Fides, 221; 222 315 


Bona Notabilia, 326, 331, 335, 501, 
322 

Bond, [Sce Ohligation.] 
Bribery, 416. 
Bridges, Repairs of, 103; 104 
Rates for, 104, 105 

[See Highways, Sree] 
Brocage and Brokers, 432, 433 
Buggery, 361 
Burgeſſes, 4 


[See Churt of Parliament. ] 


Nurglary, 376, 377, 378 
| [Seo Larceny from the Houſe? 
Burning of Houſes, 378, 379, 391 

Barns, Corn, Hay, 379, 39 
Woods or Coppices, 379 
Ships, 47, 382, 392 
In the Hand, 388, 389, 390, 637 
[See Pardon.] 
Burroughs, 4. 
Burrough- Engliſh, 6, 219 


By-Laws, 6, 112, 486, 488, 490, 523 


A 
Apacity, [See Ability.) 


4 Capias ad Reſpondendum, 563 
Ad Satisfaciendum, 563, 606 
Utlagatun, 3663 

[See Exigent.] Ts 
Pro Fine, Ibid, 
In Mithernam, Ibid. 


Carrier, [See Bailment, Robbery.] 


Cattle, to Deſtroy, 381 
Caveat, 34, 325, 326 
Cantione Admittenda, 563, 564, 565 


Certificate, ¶[ See Biſhop, Epidencè in 
Criminal Caſes, Ordinary, Houſe- 
Breaking, Poor, Robbery, Trial.] 

Certiorari, 563 

[See Game, Highways.) 


Mon, 
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Ce ſſion, Page 39, 158 Clergy, Their Privileges taken away, 
Challenge, [See Jury.] Hage 24, 103, 388, 389 
To Fight, 338, 354, 424, 425 Benefit of the Clergv, 388, 389, 

[Sce Dwels.] ; 390 
Champerty, 419 Benefit of the Clergy taken away, 
[See Maintenance. where, 391, to 395 
Chancel to be repaired, 90 Rules concerning the Benefit of 


Chancellor, Lord, 18, 25, 155, 344, 


g 459, 460, 461, 462 
Of the Dutchy, 


514, 516 
Of a Dioceſe, 27, 269, 504, 505 
| Chaficery, 459 to 464 
[See Court of Chancery. ] 
Chancemedley, 358 
Chaplains, 25, 27, 37, 38, 44, 593 
Chapel, 30 
Of Eaſe, 30, 31, 90 
Free, 31, 460 
[See Viſitor.] 
Chapter, [See Dean and Chapter. 
Chaſe, 207 
Chattels, | 313, 314 
[See Goods and Chattels.] 
Child, | See Parent. ] 
Poſthumus, 11, 68 
Chimin, [See May.] 
Chivalry, [See Court of Conſtable and 
Marſhal. 
Choſe in Action, 61, 63, 314 
Church, | 30 
Parſon's Freehold, 31, 89 
Union of Churches, 35, 91 
[See Appropriation.] 
Church-Scats, e See Church- 
Church-Repairs, d wardens. 


Chiding Words, Smiting and Stri- 


king in the Church, &c. 424, 

425 

Eſtabliſh'd Church, 401 to 406 
Diſſenters from it, 87, 403 to 405 
Churchwardens, 87, 88 
Authority by Common Law, 

Fe 88 to 92 

By Statutes, 92, 93 


Church yard, 31, 89, 302 
Chiding Words, Oc. in Church- 
yard, [See Church. ] 


Cinque- Ports, | See Courts of the 
Cinque-Ports.] 
Citation, 400, 506 
City, 32 4 


Claim, [See Continual Claim.) 
24, 38, 45, 575 


Clerzy, 


the Clergy, 399 
Clerk Beneficed, fo Returned, what, 


608, 609 

Clerk of the Market, 107, 215 
Of a Pariſh, 41, 94 
Codicil, 318 


Cogmizance of Pleas, 206, 242, 343, 


; i 519, 526, 527 
Cogmzor and Cognizee, 240 
Coin, [See Money, Treaſon.] 


Collation, 34, 156, 259, 160 


Colleges, 113, 187, 270, 271, 272, 
2745 527 

[See Election, Leaſe, . 

tion. | 

Command, 55, 340, 378, 385, 386 
Commendain, 35, 36, 155 
Commiſſary, 27, 332, 503, 505 
Commiſſion, 477 to 480 


[See Juſtices of the Peace, 
Court of Oyarter-Seſſions.) 


Commitment, 617 
Common, _ 
Of Paſture, and its ſeveral Kinds, 

| 196 to 200 

Of Piſcary, 200 

Of Turbary, Thid. 

Of Eſtovers, 200, 201 

[See E/tovers.] 


EE᷑ſtate in Common, [See Eftate.] 
Commwon Law, [Sec Law.) 


Common Pleas, [See Court of Com- 
mon Pleas.] 


Commonalty, 5 


44> 4 
Commons, Houſe of, [See Court of the 


Parliament.) 
Concealment of an Offence, 340, 376, 


386, 387, 406, 407, 646 


[ec Miſpriſion.] 
Concord, | S2e Fus. ] 
Condition, „ 140, 330 
In Deed, 140, 141, 231, 232, 


| 233, 304 
Precedent or Subſequent, 231, 232 
When Good or not, 140, 141, 


232, 233, 25 2, 290, 291, 292,293 


| 


R-rrr Rules 
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Rules concerning Conditions , 


Page 232, 233, 234 


Condition to Pay, where no Time 

or Place is Limited, 290, 291 

Condition to do a Collateral Act, 

291 

In Lato, 143, 204, 232 

[See Acceptance, Defeazance, 

Mortgage, Obligation, Satiſ- 

_taition, Teſtament. 

Confeſſion, 586, 603, 632, 633, 634 
Confirmation, 280, 281 

Of a 'Third Perſon, where neceſ- 

ſary or not, 28, 29, 268 to 274 

280, 281 

Conge d' Flire, 564 

Conjuration, [See Witchcraft.) 

Conſangninity, [See Kindred, Mar 
riage.] 
Conſideration, 224, 225, 231 

Good or Valuable, where Neceſ- 

lary, 221, 222, 231, 255, 258, 

315, 316 

Where not Neceſſary, 254, 245, 
ES 

Whether Forbearance of Suit is 

not a ſuſhcient Conſideration to 


bring an Action, 329, 537 


Conſpiracy, 420, 421, 564 
Conſultation, 404 
Conſtable, 84 to 87 
[See Court of the Lord Conſtable 

and Earl Marſhal. ] 


Continual Claim, 219, 238, 529, 559 


Conveyance, | See Parchaſe.] _ 

Conviction, 541, 648, 649 

Coparceners, | See Eſtate in Coparce- 
nary.\ | 

Copy of a Dced, when Pleadable, 259, 


| 260, 594 
Where given in Evidence, 310, 
| 594, 595, 596 
i L 1 
Copy hold, | See Eſtate. 
Go. Ren have A when 'Tenant 
for Life, & c. dies, 127, 128, 
186 
How 'Titheable, 165, 166 
[See Grain. | 
Growing may be ſold in Exccu- 
tion, 608 
[See Execution. | 


Deſtruction of Corn, how puniſh- 


able, 379, 391, 442 


Corody, Page 201 


[See Penſion.) 
Coroner, 83, 464, 484,491, 492, 493, 
6 
Within the Verge, 83, 1 
Corporation, 109, 299 
How many Kinds, 109 
How made, 110 
What Eſſential or Incident to it, 


| 118 111 

What in its Power, or not, 111, 
112, 119, 120 488 

General Statutes concerning It, 


113 
How Diſſolv'd, 112, 113 

[See By-Laws, Elections. 
Corpus cum Cauſd, 564 


Corruption of Blood, 638, 648, 649, 654 
Coſtnage, [See Deceit, Frand.] 


Coſts, 604, 605, 631, 638 
Cottages, 444, 445 
Covenant, 228, 229, 230 


[See Warranty.) 
Whether Heir or Executor ſhall 
have Advantage by it, 229 
Whether a Covenant ſhall extend 
to Aſſigns, 229, 230, 282 
Rules concerning Covenants, 230 
[See Action of Covenant.) 34s: 514. 
Covenant to ſtand ſeiſed to Uſes, 254, 


| 253 
Counſel, [See Command.] | 
What Allow'd upon Trial in High 


Treaſon, 645, 646 
[See Witneſs.) | 
Counter part, 223, 595 
County, 2 
County Courts, [See Court.] 
County Stock, 83, 84, 97 


Counties Palatine, 3,515 to 518 
Where a County may preſcribe to 
be diſcharged of Tithes, 171, 
| 179 
[See Action, Livery and Seiſiu, 
Preſcription, Sheriff, Trial.) 
Court. 447 
Of Record, or not of Record, Ibid. 
What Acts Bind only in a Court 
Record, I2, 14 
[See Fines. | 
Contempts in Court, How to be 


| puniſhed, 407, 408, 447, 473, 
486, 494, 495, 622, 657 


Coxrt 


hy 5 — 
# . 


1 —— = * A 


LS 


pr TABLE. - 


Court of Parliament, Page 451, 555, 


| 56 
Statutes concerning the yal fi- 
cation and Election of Knights 

and Burgeſles, 451 to 455 
Privileges of the Members of Par- 
lament, 576, 577 

Court of the Pricy Council, 457, 458, 


520 
[See Felony. | 

Canry of the Lord High Steward, 458, 

F. a 459 

Court Legal of Chancery, 459, 460 

Court of Equity in Chancery, 460 to 


64, 495 

[Sec Fqrity.] MM 
Court of King s Bench, 464 to 467 
577 
Court of Common Pleas, 467, 468, 
469, 533 to 612 
Courts of Exchequer, 469 to 472, 577 
Court of the Conſtable and Marſhal. 


: 472, 473, 596 
Court Martial, 47, 48 


Court of Admiralty, 473 to 476 

Court by Commiſion, according to the 
28 H. 8. chap. 15. 476, 477 

Court of Aſſizes, 477, 478, 479, 480 
[Sve Commi ſ/ion.] 

Court of Qparter-Se(ſions, 480, 481, 


| 482, 483 

Court of the Sheriff's Toru, 483 
[See Sheri] 

Coumty- Curt, 483, 484 
[See Coumty.] 

Hundred-Court, 484 

See Hundred. 
Court-Leet, 484 to 487 


Court-Baron, 487 to 491 
Court of Antient Demeſne, 421 

| Jon Antient Demeſne.| 
Court of the Coroner, 


491, 492, 493 
[See Coroner. 
Court of Clerk of the Market, 493, 
8 107 
Court of Pte-powders, 24393 


Court of Commiſſioners of Sewers, 494, 


EY 495 
[See Conrts within the City of 
London. 


Court of Commiſſoners, upon the Sta-| 
tute of Bankrupts, 3og to 312, 495 | 


Court of Commiſſioners, for Examina- 
tion of Witneſles, 495 


Courts of the Foreſt, Page 495 to 498 


[See Foreſt.) | 
Courts Eccleſiaſtical in General, 498 
3 to 500 
Court of Convocation, 500, Fo 
Conrt of the Prerogative; 501,502 
Conrt of the Arches, 502, 503 
Court of Andience, 503 
Court of Faculties; 503, 504. 
Courts of Peculiars, 504 
Conrts-Confiſtory, 504, 505 
[See Biſhop.] 
Courts of Archdeacon, 505 
[See Archdeacon.] 
Conrt ot Delegates, 505, 506 


Court of Commiſſioners of Revicew, 506 


Court of Marſhalſea, 511,512 
Court of King's Palace at Meſtiiuſter, 


| J12, 513 
Cotrrt of the Lord Steward, ec. To en- 
quire of Felony, Oc. 513 


Court of Lord Steward of the King 
Honſe, To enquire of 'F reaſon; 
Felony, Bloodſhed, Sc. in the 


King's Palace, . Ibid: 
Courts within the Principality of 
Wales, 513, 514, 576 
[See J//ales.) h 

Court of the Datchy of Laicaſter, 
| 2 514 
Courts of the Connties Palatine, 515 
| to 518, 576 
County Palatine of Lancaſter; 


516 
County Palatine of Cheſter, Ibid: 
County Palatine of Durham, 517 
Royal Franchiſe of Ely, 517, 518 

Courts of the Cinque-Ports, 518, 519 

Comrts of the Stanmaries, 519, 5 20 

Curt of the Mayor of the Staple, 520 


Court within the City of London, 
Ibid. 
520, 521 


The Huſtings, 
Sheriffs-Court, | 521 
Court of. Conſcicnee; Tbid. 


Court of the Lord Mayor and 


Aldermen, 321, 522 
Court of Requeſts; 522 
Court of Orphans, 522, 523 


See Orphans. 


524, 525 


1 | Courts 


Other Courts in London, 523, 
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Courts in Cities, Towns Corporate and 
Boroughs, Page 525 


Rules concerning Inferior Courts, | 


Tbid. 


Their Manner of Procceding, . 

580 

Courts of the Univerſities, 525, 526 

Privileges of the Univerſities, 501, 

525 to 528, 589 

Creation, 36, 39,158 

Creditors, | 221, 296 
[Sce Bankrupt, Fraud.}] 

Crime, [Sce Offence. ] 


[See Month, Time, Tear.] 

Lord's Day, 211, 372, 297, 
298, 450, 576 

Deacon, | See Advowſon, Parſon. ] 
Dean and Chapter, 28, 29 
Grants of Dean and Chapter, 28 
Confirmation by Dean and Chap- 
ter, where neceſſary, or not, 269 


to 274, 280, 281 
[See Confirmation. ] 
Death, Natural and Civil, 12 


Debt, [See Action of Debt. ] 

What Order to be obſerved in the 
Payment of them by Executor 
or Adminiſtrator, | See Admiui- 

ſtrator, Executor, London.] 

To be paid before Legacies, 3 26, 


3 3 27, 328 
ecett 436 tO 439 
[See Action of Deceit.] 
Declaration, 582, 583, 584 
2 


Dedi mus Poteſtatem, Page 564 
Ded, 223, 2245 234, 235 
Indented or Poll, 223, 224 
The Formal Parts of a Deed, 


22470 234 
The ſeveral Sorts of Deeds, 236 


to 296 
Where to be inrolled or not, 258, 


259, 260 
Who ſhall have the Deeds of an 
Eſtate, 146, 224 


Rules concerning Deeds, 236 


[Sce Enidence.] 


Curate, 40, 41, 94, 303 How Deeds are made void, 296 
Curteſy of England, | See Eftate. Deer-Stealers, [See Game.] 

Cuſtom, 6, 7, 138, 139 | Defeazance, 755 
General, 4| Defilement of Women, [See Forcible 
Particular, 6,7 Marriage. 

Rules concerning Cuſtoms, 7, 8, | Degradation, 510 
| 9, 138, 139 | Degrees, [See Kindred.) 
[See Preſcription. ] Delegates, [ Sce Court of Delegates. IS 

Cut-purſe. 373 | Delivery of a Deed, 234, 235 

| ___ IDemand, | 188 
Of Rent, 188, 189 
D. In Trover, 540 

1 PP [See Free.] | 
Mages, 04, 605 | Demeſmes, 130, 131, 139, 140 

1 . — Feaſant, | See Diſtre(s. ] [ Sec frac) 33 

Darrein Preſentment, 562| Demiſe and Redemiſe, 266 

Date of a Deed, 234, 259, 290 | Demurrer, 587, 588 

Day, 12, 234, 371, 450, 557, To a Declaration or Plea, 587 

584, 625, 628 To Evidence, 600 


To an Indictment or Appeal, 634 
Judgment upon Demurrer, 603, 


8858 | 634 
Denial of Rent, 188 

In Trover, „FC 
Deni zation, 22, 23, 203 

[See Alien, Naturalization.] 

Deodand, 212, 213 
Departure, ' 586 
Deprivation, 39, 158, 510 
Deputy, 73, 74, 83, 87, 203, 


489, 497, 552 
[See Reſpondeat Su perior. 


Detinue, [See Actions of Detinue. ] 
Devaſtant, 328, 329, 580 
Deviſe, 5 
Many Things good by Deviſe, 
which are not good by Deed, 


231, 232, 265, 266, 295 


Advice in making Deviſes and 
Wills, 295, 296 
| Deviſes 


2 
2 
. 
* 
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Deviſes, where void againſt Cre- 
ditors, Page 296 
[Sce Jeſtamcut.] 

ignites, 41 to 44, 152 
Dilapidations, 38, 39, 40, 322 
Dioceſe, what, 2 
Diſability by Comman Law or by Sta- 

tute, | See Ability.| 
Diſce ut, 137, 216, 217, 218, 219, 529 
Di ſcontiunnance of Eftates, 227, 228, 
2412 313, 529, 530 


Of Plea, or Proceſs, 584 
- Diſcretion, 494 
Digranchiſement, 112 
 Diſmes, [See Tithes.] 
Diſpenſation, 19, 26, 27, 38, 503, 
504, 505 
See Churt of Faculties. 
Diſſeiſiu, 312, 562, 574 
Diſtreſs, 189 


Of what Things or not, 2 51, 152, 
189, 190, 192, 193, 194 
How to be made, 191, 193, 194 
[See Prerogative in Property and 
Suits. ] 
For Damage-Feaſant, 190, 191, 
556,192, 199, 546 
Diftributian upon Inteſtate's Eſtates, 


335, 336 | Eſcape, 76 to 79, 350, 35 
Upon Bankrupts Eſtates, 311, | Where Felony, 350, 351 
| 312, [Sce Gaoler, Town.) 

Diſtringas, 564, 565 | Eſcheat, 132, 299, 312, 655 

Divorce, 61, 62, 123 | Eſcrow, 235 

Dog-Biting, 55, 542 | Eſporſals, 57 

Donative, 18, 34, 156, 160| Eſquire, 44, 439 

Doc houſe, . 443 Eſſen Omiet. de Telonio, 565 

Dower, [See Eſtate in Dower. ] 12a] ſſoin-Day, 451, 583 

Drunkenneſs, 14, 40, 340, 532, | Eftate in Lands, &c, I15 

398, 399 | Appendant, Appurtenant to, 117 

Duces Tecum, 565 [See Appendant and Appurtc- 
Duels, 354, 424 2 


Dureſs, [See Impriſonment.] 


— 
— 


— 


n 


E. 


Eu [See Action of Ejett- 
ment.] SAGE. 
Election, upon uncertain Grants, 261 

Rules concerning Election, Bid. 


When determind by Acceptance, | 


282 


—— 


| Elcftion of Perſons, Page 113, 451 to 


455 
[Sce Officers, Conrt of Parlia- 


ment.| 


Elegit, 565, 606, 607 


See Eftate by Elegit and Exe- 


cution. | 
Elopement, 60, 61, 62, 124, 627 
Embracery, 419 
Endeavour, 340 
[See Intention. 
England, I 
How divided, 2, 3, 4 
Entry, When lawful, 128, 219, 238, 


| 264, 282, 295, 426, 529, 558 
When taken away, N 5 1 
427, 529, 558, 559 

B Law and by Conſent, f 75 
Enqueſt of Office, 3377, 659 
Enquiry, Writ of, [Sce Ad Inquircn- 

dum.) 
Equity, | 8.9 
Relating to Mortgages, 141, 142, 
I 

Error, Writ of, 447, 559, 195 
610, 611, 612 
Error, where revers'd, See the ſe- 


veral Courts, Tit. Courts. ] 


184, 263, 298 

How Divided, 117, 118 
How Forfeited or Loſt, | See For- 
feiture. | 


What Inheritances may or may 
121, 122, 195 


Miſchiefs 


not be entail'd, 
8111 


Incidents to, 117, 128, 182, 183, 


Eſtate in Fre- ſimple, 1 18, 119, 1 22, 
266 
[See Devi ſe, Diſcent.] 
Eſtate in Fee-T ail ; 119 to 122 
[See Depiſe.] 
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Miſchiefs of Entail'd Eſtates, 
Page 122 
[See Fine, Recovery, Leaſes. | 
Eſtate in Tail After Poſſibility of II- 
ſue Extinct, 122, 123 
[Sce Eftate for J .] 
Eſtate by Curteſy of England, 123, 


125 
Husband Copyholder may be 'Te- 
nant by Curteſy, I 34 


Eſtate in Dower, 123, 124,125 
See Eſtate for Life, Eſtate by 
Copy, Cc. Joynture.] 
Eftate for Life, 126, 127, 126 
If Tenant for Life, c. ſows the 
Land and Dies, | See CH. 
Not Saleable by the Sheriff upon 
Execution, S029 
Where no Eſtate is expreſſed in 
the Grant, what, 267 
Advice to Tenants for Life, 186 
[See Rent.) 
Eſtate for Tears, 128, 129 
When may a 'Tenant for Years 
Enter, .--- 2-230 
It cannot be Entailed, 121, 295 
[See Denſe. ] 
If Tenant for Years ſows the 
Land and Dies, and the Term 
Ends, who ſhall have the 


Crop. 128 
Saleable by Sheriff upon Execu- 
tion, 129, 607, 608 
Eſtate at Mill, zo. 214, 133, 134, 
yh 183, 266 
Eſtate at Sufferance, 129, 130 
Eſtate by Copy of Court-Roll, 133, 
Wo 
What may be granted by Copy, 

| I 
The Method of granting Corn 
hold Eſtates, Tbid. 


Fines upon Copyholds, 137, 138 
Copyhold Cuſtoms, [See Cuſtom.) 
Copyholds may be entailed by 
Cuſtom, 121, 122 
Copyholds dowable by Cuſtom, 
POW. 124, 134 
Widows Eſtate by Cuſtom, 137 
Copyholds, how extinguiſhed, 139 
Copyholds not included, in the 
Statutes concerning Guardians. 
| 68 
4 | 


4 


4 


i 


2»-„ 


Concerning Coparcenary, Jointe- 
nancy, and Tenancy in com- 


mon, Page 148 
Nor within the 27 H. S. chap. 10. 
| 257 
Statutes concerning Copyholds, 
Copyhold Lands not Aſſets to 

Bind the Heirs, 134 


Copyhold Lands cannot be ex- 


tended by Elegit, 607 
Cannot pafs by Will only, 135 
[See Grant, Surrender, Preſent- 
neut, Admittance, Services, 
Gouit-Baroi.] 
Eſtate in Antient Demeſne, [See An- 
tie; Demeſne. | 
Eſtate upon Condition, [See Condition, 
Mortgage.) 
Eftate by S:atute-Merchant, 143, 144, 
286 
When void againſt Purchaſers, 
222, 287, 288 
Eſtate by Statute-Staple. 144, 286, 
287, 288 
[See Recognizance.] 
When void againſt Purchaſers, 
222, 267, 168 
Void Statute may be a good 
Obligation, 289 
Eſtate by Elegit, 144, 565, 606, 607, 
608 
Eftate in Lands deviſed to Execu- 
TO, 144, 145 
[See Authority, Intereſt.] 5 


Eſtate in Coparcenary, 145, 146, 218 


Partition, how to be made in Co- 
arcenary 146, 148 

FSee Adoowſon,] ND 
Eftate in Foyntenancy, 146, 147, 148 
Partition, how to be made in Joyn- 


tenancy, 148 
[See Adovowſon.] 

Survivorſhip where, or where not, 
5 | 147, 148 
Eftate in Common: 148, 149 

[See Adoowſon.] Fs 
Eftate in Remainder, 149, 152 
Remainders Abſolute or Contin- 


gent | 151 
Upon what Eſtate may a Re- 
mainder Depend, or Not, 150, 
I51 

Rules 


» 2 P 
« 
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Rules to be Obſerv'd in Crea- 
ting Remainders, Page 150 
Perpetuities Reſtrain'd in Remain- 
ders, l {$14 250 
Eſtate in Reverſion, 151, 152, 230, 
232 

Eftates Incorporeal, as Dignitics, Ad- 
vowſons, Tithes, Tenures and 
Services, Annuities, Commons, 
Ways, Multure of a Mill, Cor- 
rodies and Penſions, Offices, 
Franchiſes, Liberties, 152 to 

215 

[ See for Eſtates Incorporeal un- 

der the Proper Titles. ] 
Eftates in Goods and Chattels Perſo- 
nal, 313, 314 to 338 
[See Goods and Chattels.] 

E topped, 223, 224, 242, 585 
Eftovers, 200, 201 


[Sce Common.] 
Who ſhall have Reaſonable Eſto- 


vers, 126, 128 
Where Loſt, or Not, 200, 201 
Eftrays, 213 
Eſireat, 75 | 


Eviction of Lands after Execution, 
what Remedy, 287, 608, 194 
Evidence in Civil Cauſes, 593 to 600, 
92, 97, 106, 107 


Special Matter given upon the 


General Iſſue, 588 
Demurrer to Evidence, 600 
Bill of Exceptions to Evidence, 

| Ibid. 
Evidence in Criminal Caules, 

643, 644 to 646 
What Evidence maintains the In- 

dictment, 644 to 648 

Evidence in Appeal of Death, 

628, 629, 630 

[See Writings, Preſumptions, 
Witneſs. Et 

Exception, 225, 226 

[ee Reſervation, Evidence. J 
Exchange of Eſtates, 283, 184 
Exchange, Bills of, and Promiſſory 

Note,, 282, 283, 537 
Exchequer, {See Court of Exchequer.) 
Exchequer Bills, [See Forgery.] 


Excommunication, - 50 
Whether Lay-Judges may excom- 
municate, 498, 505 


* *:P 


ſes, 1 Page 508, 5 26 
Diſabilities by Excommunication, 
508 


Who may Certify Excommunica- 
tion, 508, 509, 5 26 
Excommunicato Capiendo, 508, 

| 509, 565 
Excommunicato Recipiendo, 566 
Excommunicato Deliberando, 565 
Executed or Executory, 150, 240, 251, 


: 275 22 
Execntione Jndicii, 566 
Execution in Civil Cauſes, 194, 195, 


605 to 610, 612 

In Criminal Cauſes, 661, 662, 
Executor, 319, 320 
Acceptance or Refuſal of an Ex- 
ccutorſhip, 320, 321, 333 
Executor of His own Wrong, 321, 


3225323, 333, 337 


His Intereſt, 322, 324 
His Power, 324, 325, 335 
His Office and Duty, 325 to 


How far chargeable, 323, 324, 


328, 329 


— 


[See Aſers.] 
Cannot be forced to give ſpecial 


Bail, 580 
Cannot be forced to pay Coſts, 
60 

Not Diſabled by Outlawry, 578 

Exemplification, 259, 260, 594. 

Exigent, 212, 566, 578 
[Sce Outlawry.)] 

Extent, 566, 287 

Exting ui ſbhment, 195 


[See Eſtate by Copy of Court- 
Roll, Common, Rent. 


Extortion, 416, 41 
[Sce Fees.] F'Y 4 
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F. 


F A1 eo wart, 190, 192 
[See Markets.] | 


Falſe Impriſonment, I5, 16, 566 
Falſe Judgment, 566, 612 
Family, [Sec Maſter.) 
Fealty, 131, 183 

| Free 


Excommunication, in what Ca 


Ae, Wer Ho test Aru gala. 329 


0. 41: | 
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Fee, Page 128, 119, 139 
Fec- Farm, 183,19 
Fe-Simple, LSe Eſtate in Fee-Simple. ] 
Foe-Tail, [Se Eftate in Fee-T ail.] 
Fees, 72, 74, 75, 78, 79, 334,417, 449, 
4555 457, 499, 575, 626, 
| 648 
Felony, 347 
Pr:blick, Relating to Chin, to 
the King and His Conmnſellors, 
Soldiers and Mariners, the 
King's Armonr, Popiſh Pri eſta, 
Rioters, Breach of Priſon, 
Eſcape and Reſcous, 347 to 


: | 351 
Private, Againſt the Life, the 
Body, Goods and Habitation 
of Men, 351 to 379 
Other Felonics concerning Miteh- 
craft, Rece-ds, Cattle, Ships, 
Bankrupts, Forgery, &c. 379 
| to 384 
Examination of Felons to be cer- 
tihed, | 647 
[See for Felons under their fo 
veral Titles.] 
Felo de ſe, 352, 655, 656 
Feme-Covert, [See Husband, Mife, No- 
| men. } 
Feoftment, 236, 237, 239, 260 
[See Indentures to lead the 
Uſes of Feoftments.] 
Fiction of Law, 235 
Fieri Facias, 566, 608 
If the Defendant is a Benefic'd 
Clerk, and ſo Return'd, what, 
608, 609 
486, 652, 653 | 
[See Amerciament. | 
Fine and Ranſom, the Difference, 
a” 


Fine, 


31 
Fines upon Copyholds, [See Eſtate by 


Copy of Court- Roll.] 

Fines, | 239, 240 
How Divided, 240, 241 
Who may or may not Levy or 

Take by Fine, 241,242 

Of what Things may, or may 

not a Fine be Levied, 242 

Before whom to be acknow- 
ledg'd, 242, 243, 513, 516 

5177 


of the Force and Effect of 


3 


Fines with Reſpect to the Perſo7:s 
that are to be Barr'd, Page 243 
| to 246 248, 249 
[Scc Privies, Strangers. | 
Their Effect with Reſpect to the 
Eſtates that are to be Barrd 
246 to 249 
How Fines may be Awarded, 249 
To Acknowledge a Fine in the 
Name of another, where Fe— 
lony, 381 
Fire, 56 
[See Burning, Serpant.] 


Fire-JVorks, [Set Nuſance.] 


Firfi-Fruits, 28, 29, 30, 36, 37, 470, 
L. 

Flight, 212, 657, 660, 663 
Force, 545 
Forcible Entiy and Detainer, 426,427, 
| 428, 566 

Forcible Marriage, 362 
Foreſt, 206, 207, 169 

[See Corrts of the Foreſt.] 

Forfeiture, 132 


In Civil Caſes, 22, 132, 140, 141, 
142, 143, 187, 188, 230 to 234, 
300 to 304, 307, 309 to 312 

Of Lands, 21, 300 to 312 
Of Goods and Chattels, 21, 212 


to 214 
Of Copyhold Lands, 132, 133 


In Criminal Caſes, of Lands or 
Chattels, 60, 407, 653 to 659 
Forfeiture of Lands, to what 
Time it ſhall Relate in 
Treaſon and Felony, 655 to 

| | 659 
Forfeiture of Goods and ch. 
to what Time it ſhall Relate, 


654 to 659 

[Sce Pardon.] | 
Forfeiture upon Outlatory in Acti- 
Gs 456, 457 


[See Outlawry, Reſtitution.] 
Upon Oztlawry in Treaſon or Fe- 


lony, 656 
Foreftalling, 433, 434, 435 
Forgery, 414, 415, 416 

Where Felony, 382, 383, 384, 
| I 

[See Seal] wy 
Formedon, © 561, 566 
Foevl, Wild, L 31 367 


ran- 
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Franchiſes, Page 205 
Different Kinds, 205 to 224 
What Franchiſes may be Claim'd 

by Preſcription, or not, 212, 


213, 214 
[See Preſcription. 
What Franchiſes muſt have Al- 
lowance, | Sce Allowance.] 
When the Common Law ſhall 
take Place, 206, 511, 516, 527 
How Forfeited, 215, 370 


[Sce Liberties, Uſurpation. } 
Frank-Almoion, 182, 183 
Frank-Marriage, 120 
Frank- Fee, 139 
Fraud, 221, 222, 223, 296, 315, 316, 

| 603 

[See Deceit, Gt, Mortgage, 

Purchaſe.) 
Free-Chapel, | See Chapel.) 
Freehold, 117, 126 


[See Livery and Seiſin.] 
Cannot be Loſt but by Law, 614 
Fugitives, 212 


[See Forfeiture in Criminal | 


Caſes. | 


G. 


88 Deſtroying of, 207, 208, 
439 to 442, 497, 498 

439, 441, 442,497 
293, 311, 555, 656 


Came-Keepers, 
Gaming, 


Gaol, [See Priſon. 


Gaoler, 75, 78, 79, 350, 351, 360, 


G12 
ee Eſcape.] 
Gavelkind, 6, 219, 654 
Gentleman and Gentlewoman, 44 
Gf; 75 | | 315 
Of Lands, | 260 | 


Of Goods and Chattels by the 
Party, or Act of Law, 315 

Gifts Fraudulent, [ Ses Fraud. 

Advice concerning Deeds of Gift, 
315, 316 

Glebe, 30, 127, 162, 163 
Good Behaviour, 81, 82, 421, 422, 423 
See 2 520 5 | | 

Goods and Chattels. [See Fftate in 


Goods and Chattels, Felony, For- 


feiture, Liberties, Succe (ſion. | 


Cocernor of a Houſe of Correction. 
[See Horſe of Correction. ] 
Grant, Page 260, 26 
Rules concerning Grants, 26 
[See Attornment, Flettion, I. 
tate in Reverfron; Leaje,Pre- 
ſcription. | | 
Grant of Copyhold Eſtates, 124 
to 127 
Guardian, 12 to 15, 68, 69, 154 
Of Spiritualtics, 25, 26, 27, 29 
Guernſey, lile of, 2, 458 


os 


H. 


| | Abeas Corpus, 16, 17, 567 
Habeas Corpora Fiirotorum, 567 


Habere Facias Seiſtman, Ibid, 
Habere Facias Poſſeſſionem, Ibid, 
Habendum of a Decd, 225 
Hereſy, 400, 401 


Half-Blood, when it may take by De- 
{cent, or not, 216, 217; 218 
Adminiſtration Grantable to Haltf- 


Blood, 333 
Capable of Diſtribution on Inte- 
ſtate's Eſtate, 336 
Hamlet, | 3 
Health of Body and Mind, [See Now 
S 
Heir, 66, 67, 118, 119, 216 to 219 
Lineal or Collateral, „5 


The Word [{:irsneceſſary to make 
an Inheritance, where, and where 
not, ITS, 119 
[See Eſtate in Fee-Simpl-.] 

Next of Blood by Inheritance or 
by Purchaſe, the Difterence; 

. 21 

Where Goods and Chattels may, 

or may not go to the Heir, 66, 
67, 295, 322,323 

Where Money is payable to the 

Heir, and not to the Exccutor, 
142, 185, 186 
Where the Heir ſhall take Advan- 


tage of Covenants, 229 
| Where a Warranty binds Him, [Sc 
Warranty. | 


Where He thall not ſuffer by Non- 
Claim, [See Fizes,] 


'Tttt Heir, 
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Heir, where Bound by the Act of His An- 


ceſtor, Page 67, 102, 289, 296 

Exccution on the Lands of an 

Heir when, 607, 609 

What Heir may bring an Appeal 

of Death, 627, 628 

Tleirloom, 66, 67 

Hereditament, 116, 152 
[See Land.] 

H-riot, 131 

Hermaphrodite, 12, 66 


High-Treaſon, {See Treaſon.) 

Highways, 97, 98, 201 
By whom to be Repaird, 98, 

201 
What Courts have Cognizance of 
the Highways, 106, 107, 556, 
624 

[Sce Surveyor, &c. and Mays. 


Homage, 181, 486, 490, 590 
Homicide, 1 * Murder, Manſlangh- 
ter. | 
By Chancemedley, 358, 359, 360 
Per Infortuninm, 359 
[See Deodand.] 
Excuſable, 359, 360 
Juſti fiable, 560, 361 
Tomine Replegiando, 567, 619,621 
Fomonr, 130 
[See Court of Conſtable and 
Marſhal. 
Hops, | 267 
Horſes, LSee Market. 
Hoſpitals, 97, 113 


[See Colleges, Election, Leaſes.) 
By whom to be viſited, 18, 26, 27, 


110, 460 

[See V/iſttor.] 
9107, 12, 628, 629 
Hor 65 Manſiou-Honiſe 7 what, 3777 


378 
One hath a Right to Air and 
Light in his own Houſe, 443 
[ See Nwſance. | 

Doors of a Houſe not to be broke 
open, when, 71, 82, 608, 615 
Doors of a Houſe may be broke 
open, when, 71, 82, 311, 427, 
| 575, 615, 616 
[See Burning, Burglary, Larce- 

ceny. 


Where One may Aſſemble his 


Whether Houſes pay Tithes, Page 
„ 
Houſes in Corporations or Mar- 
ket- Towns, [See Iyrollient, 
Leafes.] 
Houſe, Shop, Warehouſe, Coach-Honſe, 
or Stable, Robb'd, 373, 374, 375 
[See Burglary, Larceny; Rob- 
bery.] 


Honſe-Burni ng, [See Burning.) 
Horſes of Correction, 94, 10%, 108 
Who may be ſent thither, 108, 


109 
Hue and Cry, 370, 371, 372, 373, 615 
Hundred, 3 
When may it Preſcribe, De uon 
Decti;nando, 179 
When chargeable to a Robbery, 
370, 371, 372 
Whe + chargeable for a Riot, 371 
Challenge for Default of Hun- 
dredors, [Sec Z1ry.] 
Hundred Courts, | See Cburt.] 
Husband.and Wife, | 57 
One Perſon in Law, 59, 154 
Husband hath Power over his 
Wite's Perſon, 59, 60 
Hath Power over Her Eſtate, 60, 
G1, 220 
What Leaſes of the Wife's Eſtate 
may bind Her, 267, 268 
[See Fines, Recoveries, Leaſe.] 
Several Rights do Accrue to the 
Survivor, 62, 63, 123, 124, 125 
| 126, 322 
See Attaiuder, Marriage, Pa- 
rapherualia, Wife, Women. 
Haſtings, [Sce Courts within the City 


Friends to Detend his Houſe, 428 
4 { 


of London. 

I. 
Deot, | I3, 14 
Capable of Conſenting to Mar- 
riage, 57 


Whether his Purchaſe may be a- 
warded, 220, 221, 243, 244 
Cannot make a Will, 319 
Whether he muſt Anſwer in a 
Criminal or Civil Proſecution, 


339, 340 
Cuſtody of Him, I4 
How he may Sue or Defend, 15 
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Hiota Inquirendo ce Fxaminando, 
| Pare 567 
Feofauls, Statutes concerning Them, 
525, 542, 582, 567, 588, 603, 

604, 611, 612, 626 


Jerſey, Iſle of, 2, 458 
Jews, 64, 405, 598 
Ignorance, 623 


Jupurlauce, 584 
Impeachment, of Waſte, [See V aſte.] 
Impediments, 243 to 246 
Impriſonment, Lawful, 15, 16, 17, 
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, ge, alt h e, 5) Jas 


[See Arreſt.] 
Unlawful, 15, 16, 17, 221, 296, 
| 345, 546, 566 
Incidents, 117, 120, 128, 182, 283, 
184, 263, 298, 496, 525, 531, 532 
Indenture, 223, 224, 258, 259 
[Sze Deed, Apprentices.] ; 
To Lead Uſes, (5c. 254 
Iridicaont, | 567 
Indictment, 622 to 626 
[Sec Fury, Trial.] 
What Requird in Indictments, 
624 tO 626 
Where a Copy of an Indictment 
is to be granted, 626 
When to be preferr'd before an 
Appeal, 629, 930 
Tnduttion, 18, 30, 33, 34, 155, 156 
[See Plenarty.] 
Infant, 32, 68 
What Acts may, or may not 
Bind Him, 12, 13, 220, 221, 
241, 24.3, 25 1, 318, 319, 
324, 339 349, 585, 603 
How Sue or Degend. 13 
[Sce Clergy, Benaſit of, Deciſc, 
Fixecutor, Guardian, Ideot, 
Fines, Recovery, Murder, 
Ontlawry, Waſte.) 
Tnfangthef and Outfangthef, 487 
Inform tion, 630, 631, 632 
CS Action upon Statntes.] 
Tnformet, [ See Attion upon Statutes 
and Information.) 


Trgrofſing, 434, 435 

Inhabitant, who, 90, 103, 105 

Inhibition, 571 

Inheritance, 116, 117 

[See Eſtate in Fec-ſimple, and 
Eſtate in Fec-tail.] 


Ininm tom, | 
Iujuuctious of the King, . 
Inmates, 444, 445 
Inu and Innkeepers, 55, 365, 444? 
5 29, 536, 537, 542, 543 


[ See Nrſance.) 
Iunuc udo, 38 
Inqueſt of Office. [See Enquiry.) 
Inqnfition, 625, 626 


[See Coroner. ] | 
Inrollicat of Deeds, 251, 259, 260, 
„ 
[See Fxemplification.] 
Iuſpectiou, [See 77100 
Inftruments, [Sec Deeds.) 
Inſtitution, 33, 34, 155, 156 

[See Biſhop, Plenarty.] 
Intention, Evil, 340, 347, 348, 353 

to 357, 370, 378, ogy. 

4328, 431, 54 
Zoterdidt, = 310 
Iutereſt, 116, 144, 1455 147 

[See Aut hority.] | 
Inteſtate, [See Adminiftra;ion.] 
Intruſion, 312, 313 
Inventory, 325, 326, 335, 336, 522 
Fointenants, [See Hſtate, in Fointe- 


Nancy. | 
Fotntnre, 125, 126 
Ipſo fatto, 17, 187, 424, 425 
Ireland, 2 
Biſhopricks are Donative there, 
and not Elective, 26 
'Fhey make void all Spiritual 
Promotions, &*c. 36 


King's Bench may Reverſe a Judg- 
ment given in the King's Bench 

in Ireland, 2, 466,611 
Jregular ty 510 
Iss, their ſeveral Significations, 5 16, 
564, 565, 587 


In Civil Caultrs, 587, 588 
In Criminal Cauſes, 640, 641 
Fudge, N 
'To Kill Him, Cc. [See Trcaſcn 


High.] 


To Draw a Weapon upon Him, 


or to give Him Reproachful or 


Threatuing Words, [See Mi. 
prifion.) 


Excmpt trom Proſecutions, as a 


Judge, where, 499 


[See Bribery.] 


Fudges 
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SEE 


Judge muſt not take Notice of the 
Cuſtoms of Inferior Courts, when, 
Vage 525 533, 590 
[Sce Pardon, Trial.) 
Jud ment, 602, 603, 604 | 
By Default, 603 
By Confeſſion, or by Warrant to 


Fg 


Confeſs Judgment, Thid. 
Upon Demurrer, Ibid. 
Upen Trial, Thid. 


hen Good, or not, Againſt Pur- 


cuaſors, 220, 221, 222 
When Good, or not, Againſt Cre- 

ditors, | 221 
When it may he ſtay'd, or arreſt- 

cd, 604 
When ſet aſide, 60? 
How Revived, 609,610 


[Sce Scire Facias.] 

To acknowledge a ſudgment in 
the Name of Another, when 
Felony, 381 

Statutes concerning Judgments, 

221, 222, 603, 604, 609, 611 
[Sec Error, Notice, Record.) 
Fadgments in Crizinal Caſcs, 649 to 


653 
In High Treaſon, 649 
In Miſpriſion of Treaſon, 650 
In Petty Troaſon, Thid. 


In Felony of Death, as Murder, 
Burglary, Gc. and Larceny 
above 'Vwelve-pence, Ibid. 

Upon Outlavery in Treaſon or Fe- 
lony, 651 

In Petty Larceny, Ibid. 

in Chancc-Medley, or S Defen- 


dendo, Ibid. 
In Miſpriſion of Felony, id. 
in Appeal of Death, Ibid. 


For Striking in Meſtmiuſter-Hall, 
Cc. fitting the Courts, tho no 
Blood drawn, 652 

F or Striking and Drawing Blood 
in the King's Palace, where the 


King is Reſident, Thid. 
In Premunire, Ibid. 
In Conſpiracy, lbid. 
In Attaint, Ibid. 
In Miſdemeanors, Ibid. 


Where Judgment in Criminal 
Ca ſes may be Arreſted or ſtay- 


7 


ed in Treaſon or Felony, 659 


Juriſdiction, Page 206, 446, 447, 511 
? 512,525, 520, 527 
Faris Utrum, [See Afſiſe.| 


Fury, 1 
In Civil Caſes Proceſs to Bring in 
the Jury, 590 
Challenge to the Jury, 591, 

592, 593 

'The T ales, 419, 591 

When may They be Diſcharged, 

600, 601 

[See Embracery, Evidence, 
Herditt.) 

Grand Jury and Petty Jury, 623, 

641 


In Criminal Caſes Proceſs to Bring 
in the Petty Jury, 590, 641 
Where a Copy of the Jury is to 
be Granted, 642 
Challenges in Criminal Caſes to 
One of the Grand Jury or Pet- 


ty Jury, 642, 643 
The Tales in Criminal Caſes, 
642 

[See Verdict] 
Jus Corone, 42, 218, 220 
Jus Patronatus, I55 
Zaſtices of the Peace, 79 to 83, 409 

[See Commitment. |] 

Juſticies, 568 
r. CC:2/cezal [4 7 


K. 


KA Lord, 459, 460, 461 
Kleber of the Privy Seal, [See 


Court of the Privy Council, 


Seal.| 
Keeper of a Foreſt, Park, 203, 204, 
20 

[Sce Came-keepers. ] a 
Kidnapping. 426 
Kindred, 48 
Degrees of, 48, 49 
Degrees Prohibiting Marriage, 

[See Marriage.) 
King, I7, 18 


Is the Supreme Governor and 

Lord Paramount, 18, 67 
It is His Prerogative to make War 
or Peace, 17 


King 
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Rias puts a Value to the Coin, Page 18 
[See Treaſon, Felony.) 
He is Guardian of all Ideots and 
Lunaticks, 1 
The King cannot Pardon, where, 
[See Pardon. 
He cannot Challenge a Juror 
without Cauſe, 642 


He can do no Wrong, 21, 616 
Demiſe of the King, 18, 72,83, 


S, 458, 480 
[Se Age, Attainder, Corpora- 


tion, Prerogutice Treaſon.] 


Kings Bench, [Se Court of King's 
Bench.] 

Knights, 44 

Knights of the Shire, LSce Court ot 
the Parliament. 


L. 


Aborrrer, 53 
Laity, 41, 177, 278, 180 
Lands, Signification of the Word, 116 


By the Grant of a Forcſt the} 


Land it ſelf paſſos, 207 
Waſte in Land, how it may be 
committed, 306 


Lands, Tenements, or Hercdita- 

ments, how Acquired, 216 to 

220, 296 fo 300 

How Forfeited in Civil Caſes, 

300 to 313 

[See Prerogatige as to Proper- 
ty, Gc.] 

How Ploughing up Meadow to 

be prevented, 306, 307 

How forfeited in Criminal Caſes, 


653 to 659 


See Forfeiturc. ] 
Laudlord, 67 


For what he may diſtrain of 


Common Right, 189 


How he may Diſtrain 193 


In what Caſe he may be fined 


for Diſtraining, 192 
[See Diſtreſs, Leaſe.] 


Lapſe, 156, 158, 159 


[See Prerogatice in Church Af- 
fairs.] | 
Larceny Grand, 
From the Perſon, 
5 


369 to 373 


364 to 369 


— — a ſit —— 
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From the Houſe, Page 373, 374, 


5 378 
[S2e Brrgtary.] 

Petit Larceny, 367 

A7 int Larceny, 369 to 375 
Larceny of Wild Creatures, where, 

367, 568 
Latin Falſc, 263, 289, 290, 626, 659 
Latitat, 568 


Laco, what, | 4 
Of Huglaud, and Its Six Founda- 
tions, 4 to 18 
Law Common, 4. 5, 9, 10 

[$20 Cultom, Static] 
Objects of the Laws of Luglaud, 


10, 11 


Crown Law, 10. 


[See Prerogative.] 
Crown Law and Common Law 
are not two different Laws, 21 
It difters in many Thitigs as to 
Deſcents from the General 


Law concerning the Subject, 

3 | 218 

Law Civil, | 10, 473 
Laws Eccleſiaſtical; 10, 498 


Law Merchant, 10, 147 


Rules concerning Laws, . 


| 232, 233z 235, 263 
Leaſc, | 263 
For Life; 20864, 266, 267 
[Sce Eftate For Life.) 

For 7ears, 264, 265, 266, 268, 289 

[S:c Eſtate for Ware.] 
Leaſe for Years cannot be En- 
tail'd, 121, 128; 265, 268, 269 
At Ill, | 266 
[See ſtate nt Will.) 9 
What Perſont may make; and of 
what 7:/tates may One make, 
Good Leaſes For Lives, Years, 


or at Will, 266 to 274 
Leaſes of Incorpoteal Inheritan- 
ces, 264, 265 


Leaſes by Tenant in Tail; where 
Good; and to Bind the Iflue, 

X | 467, 469 
Leaſes By Husband and Wife, 
where Good to Bind Her and 
. 267 to 270 
Leaſes by one ſeiſed in Fece-fim- 
ple in Right of His Church, 
where Good to Bind the Suc- 

| Uuun ecſtor, 
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ceſſary, 329 to 330 
Legacy where Loſt, 330 
Where Recover'd, | 329 
Reſiduary Legatec, 332, 333 
Levars Facias, © 568 
Levant and Couchant, I of 
Libel, | 430, 431 
Publiſhing a Libel, what, 431 
How Puniſhed, Ibid. 
In Court-Chriſtian, 506. 
Li berate, 5 568 
Liberty, 5 15, 340 
[Sec Dmpriſonment.] | | 
Liberty, To Hold Pleas, 205 
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ceſſor, or not, Page 268, 269, 
271, 272 

Leaſes of Spiritual Perſons, Colle- 
ges, and Hoſpitals, Reſtrain'd, 

| 270, 271, 272 

Concurrent Leaſes, when Good, | 
270 to 275 

Other Leaſes fit to be known, 275, 
276 

How Leaſes may be avoided, 
Wn 275 
Where Leaſcs may be Extended, 
or Sold in Execution. | Sce 

 S#legit, Fieri Facias.] 
Leaſe of Goods and Chattels, 


265 
Leaſe and Releaſe, 279 
Lect, [Sec Court-Leet.] 
Legacy, 317 to 330 


[See Debts.) | 
Where Aſſeut to a Legacy Ne- 


Liberties, | Sec Bailiwick, Return.] 
Liberties of Seiling Goods and Chat- 
tels, 212 
[See Franchiſes. . 
Liceucr. | 
The King may Licence any Sub- 
ject to found a Church, c. 18 


. 
mn, 


Licence granted to Copyholders | 


— 


to demiſe by Indenture, 138 
Not lawful to make a Park, 
Chaſe, or Warren, without Li- 
cence under the Broad Scal, 
207, 308 

If a Leſſor by Deed Licenſes a 
Leflee for Life or Years to 
Alien, the Death of the Leſſor 

is no Countermand of the Au- 


thority, 238 
4 


The King may Licence to Alien 
in Mortmain, Page 302, 303 
[See Mortmain.] 

If a Lord for Life of a Manor Li- 
cences a Copyholder to Alien, 
the Licence is deſtroy'd by the 
Lord's Death, 488 
[See Mortmain.] 


[See Felony, Murder.) 
Ligeance, [See Allegiance.) 
Limitation, 


Life, 


11, 12 


119, 231 
Of the Coton, 346, 410 
Of Actions, 432,556 to 560 
What Perſons or Actions not with- 

in the Statutes of Limitation, 


19, 20, 556, 557, 558 
Of an Indictment, Where, 396, 


402, 410, 626 
Liturgy, Not Uſing or Ridiculing it, 
401, 402 
Livery and Seiſin, 237, 238, 239, 
| 260, 283, 285, 293 

Local and Tranſitory, [Sec Action.] 


London, 7s, 90, 175, 259, 287, 494 
There are particular Cuſtoms in 
London againſt the general Cu- 
ſtom of the Kingdom, 6 
Apprentices may be turn'd over by 
the Cuſtom of London, 51 
A Feme-Covert, ſole Merchant 
or Trader, may ſue and be 
ed, 61 
The Tuition of Freemen's Chil- 
dren, to whom committed by 
the Cuſtom of Lodo, 68 
The Lord Mayor, Gc. of London 
have the Shrievalty of Loudom 
and Middleſex in fb ec by Char- 
ter, 70 
Sheriffs of Londom and Ae en 
not to take any Sum or Preſent 
for the Place of Under-Sheriff, 
74 

Juſtices in London ought not to 
ſend Offenders to the Compter, 
82 

The Lord Mayor of London is 
Coroner of that City, yet by 
Cuſtom the Recorder pronoun- 
ces the Judgment upon Outlaw- 
ries, 83, 520 
Church- 
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ſtom purchaſe Lands for the 
Uſe of the Church, Page 88 
They have the Diſpoſal of the 
Seats in the Church and Chan- 


cel, 89 
London is a Corporation. by Pre- 
{cription, 110 


Cuſtoms of London are made 
good by Act of Parliament, 
112 

Chamberlain of London, 110, 111 
Cuſtom of London as to Tenants 
at Will, 129 
In London cvery Day, except 
Sunday, is a Market-Overt , 


| 
211 | 


By Cuſtom Lands in London may 
be d>viſed in Mortmain, 303 
An Admmiltrator in London mult 
pay his Inteſtate's Debts by Con- 
tract, as if it were by Obliga- 


Churchwardens there may by Cu- AMaiupernorg, 


4 i Page 618 
Malin pri Se, 582, 618 
Maintenance, 418, 419, 420 
[See Champerty, FEmbracery.] 

Malice, Expreſs or Implied, 352, 353 


Mr: 5 5 
Mn lile of, x, 36 
ananamns, 568 
amor, 130 tO 134 
[Sce Demeſne, Services, Court- 
| Baron. 
Manſior-Honſe, | See Horſe.) 
Manſlaughter, 355 t0 358 
When puniſhable as Murder, [See 
Stabbing. 
Mariners, [See Piracy, Samen.] 
Market. 208, 209, 210 


How it may be forfeited, 215 
Property Alter'd by Sale in Fairs 
and Markets, when, 210, 211, 

5 50 
| What Required in the Sale of 
Horſes in Pairs and Markets, 


| 


tion, 334 211 
Inteſtates Eſtates in London ſubject [See Conrt of Pie-powder Joll.] 
to Diſtribution, 336 | Marriage, 57 
Cuſtom of London relating to Where Marriage may be Con- 
Common Strumpets, 399 tracted or not, 57, 58, 59 
Courts within the City of Lonu- Effects and Conſequences of Mar- 
don. 520 to 525 riage, [See Hsband and Ife. 


An Action of the Caſe lies by the 
Cuſtom for calling a Woman 
Whore, 535 

In the Courts of London, Heirs, 


How Marriages may be Diſſolved, 
| | G1 3 62 
| [See Forcible Marriage] ©62 - 
Marfhalſea, [See Court of.] 


Exccutors and Adminiſtrators, | Maſter of a Family, 48 to 56 
muſt give ſpecial Bail. 580 [Sce Apprentice, Servant. 
Lord, [See Nobility, Peers, Land- Mayheim, 363, 364. 


lord, Court-Baron, Eftate by 
| Copy of Court-Roll.] 

Lord May, | See Day.] 
Lottery Orders, [See Forger. ] 
Lunaticł, 14, 15 


Court may encreaſe Damages, 
| : 363, 546, 588 
{ Disſiguring a Man, How puniſh- 

cd, : 364, 545, 546 
Meaſnres, [See IVeights.] 


What Acts may Bind Him, 14 | Medietas Lingue, 623, 640, 641, 643 


How He muſt Sue and Defend, 15 | Melins Inquirendum, 568 
May purchaſe, and agree or difa- | Member, 11 $35, 548 
gree after, 220 | Military State, | 


M. 


EE 
5 See Offer, Seamen, Soldi 5 
| Milk, | See Tithes.] 
Mill, 268 
Mines, 18 


[See Waſte. 


Aids under Sixteen Years of Age Mirnifters not to be diſturbd, 38, 40 


taken away, 425, 426 


Minor, 
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Minor, ¶ See Igfant. I, . 


Miſpriſiou, Page 406, 40%, 408 
Miſpriſion of Clerks, 449 
Mitt imns, 81, 351, 568 
Modus, where, or where not, 167 
Modus Decimandi, 177, 178 
Where Recoverablc, 178 
Where Diſcharg'd, 177,178 


Money, See Payment, Mortgage, Trea- 


ion, F.lony.| 
Momovoig, 435 
Mea ffravernnt, 569 
Mozth diſtin guiſii'd into 
Lunar, 259, 403, 485 
Solar, 11 
[ Sce Birth. 
Kalcndar, 156, 260, 152, 


4333 483, 929 


Merigoge, 141 
See Equit).] 5 

Chancery Practice concerning 

Mortgages, 141 142, 143 


Statutes againſt Fraudulent Mort- 
gages, 221, 122, 223 


[See Condition, Jiſtates upon 


: Condition, Notice. 
Mortmain, 182, 301, 302, 303 


ſtanding Mute, 389 
How the Priſoner who ſtands 
Mute muſt be proceeded againſt, 

633, 650 
See Pain Fort & Dure.] 
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TAturalization, 22,453, 458 
| Ne Admittas, 569 
Ne Eat Regnum, 1 
Nezative, 331, 298 
Witneſſes cannot teſtify a Nega- 
tive, 597 
Nife Prius 479 
Nobility, 41 to 44, 431, 573 

[ See Peers 4 

Nomine Peng, . 189, 226, 432 
Non-Claim, 239, 243, 244 to 249 
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Non PDecimaundo, 
Non Compos, 
| 3195 339, 352 


Non Obſtonte, 19, 470, 6 38 
Non Omittas Propter Aliquam Liber- 
tte, 206, 569, 616 
Non Ponendis in Alis & Furatis, 
569 

Non-Refidence, See Reſidence. 


5 a» Q _ 
Paze 178,179 
13 14, 243, 245, 


Non-Suit, 583 

Nute Promiſory, [See Eachauge., 

Notice, 142 
Of a Prior Mortgage, 142 


Purchaſers without Notice, 141, 223 
Of a Statute, Judgment, Recog- 


nizance, 141, 142 
Of an Avoidance of a Church, 
| 154, 158 


Upon Refnſe] of a Clerk, 154 
To a Parſon to Take His Tithes, 


I 
Of the Life of eitker Party before 
Second N arriagec, 363 
To a Bankrupt to Surrender Him- 
ſelf, Ss 

To an Obligce to attend, 291 
Of a Diſtreſs, 193 


To Tenants, of the Grant of an 
Eſtate, [See A4tturmment.] 
Of the Allignment of a Leaſe, 


187 
Of an Award, 531 
Of a Robbery, 371, 372 


Of what Judges ought to Take 
Notice, 8, 22, 533 

To a Factor, c. That He is dif- 
charg'd, 57 

Of a Settlement in a Pariſh, 94 
Nuſance, ® 442 to 446 
Action or Indictment ſor it, 443 

| to 446, 538, 539 

May be Removed without Suit, 


529 
[Sce Action For a Nuſance.] - 
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Ath, 78, 174, 411, 412 
O [See Affdacit, N 
Of Allegiance, [See Allegiance.) 

Of Supremacy, {Sce Srpremacy.] 
| Oath 
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Oath of | bs LSee Abjura- Perſons excuſed from Pariſh-Ofli- 

tion.] ces Page 8 5 

Ex Officio, | Page 507 Officers, 55 Lag 

Ob ations, Obventions, Offerinss, 169, Election of Officers, where Void, 

17) I13, 402; 45 

How Recoverable, 172, 173, [See El-Etion.] . 

1 174, 175 Where Officers may be Ouſted by 
Obligation, 288 to 292 the Grantor, 


Where Heirs, Executors, or Admi- 
niſtrators are Bound by it, or 


not, 289 
Condition of an Obligation, 290, 
291, 292 


[See Condition. 
Obligations, of what Force 'They 
are when made to the King, 


289 

When Forfeited, 292 
When Void, 292, 293 
[See Time.) 8 
Occupancy, Therè can be none againſt 
the King, 19 
Property in Lands may be acquir'd 

by Occupancy, 216 
Offence, 339, 340 
Capital, 341 

Not Capital, 395 to 445 | 


Office, Enqueſt of, [See Enqueſt, Tra- 


verſe. 
Office, 202 
Who Capable, or Incapable, of 
an Office, 202, 2C3, 453 
P Where Gratit of an Office void, 303 


by Deputy, [Sec Deputy. 
Where New Offices cannot be 

granted, 269 
Grants of ſome Offices not with- 

in 32 H. 8. chap. 28. Tbid. 
Antient Offices not Reſtrain'd. by 


the 13 Eliz. chap. 10. 269, 
SE 270 
How Forfcited, 204, 402, 405, 


489 

See Condition in Law. ] ] 
Where an Ofgce may or may not 
be Sold, 73,75, 79, 204, 292, 


81 


Offices Civil or Military, not void, 


By the Demiſe of the King, 
77 * * | 205 
See King, 
jm] 


a 


Livery, and Sei- 


May, or may not, be Executed 


20 
Whether their Acts are Valid, 
when the Office is Void, 


204, 
| . 403 
When Murder to Kill an Officer of 
Juſtice, 354 


Ofhcer Aſſaulted noed not give 
Back before He kills the Ag- 
greſſor, 359 

Juſtifiable Homicide in Officers, 


8 2. 2 ig 660, 661, 
ce Arreſi, Bail Eſcape 
Gaoler, Sheriff.) Hons 
Officers neglecting Their Duty, 


21 
Oficial, 30, 269, 3055 
Ordinary, who, 25 
Every Archbiſhop is the Ordinary 

of the whole Province; 25 
Archdeacon, allow'd to be an Or- 
dinary, | 30 
Ordinaries impower'd to grant Ad- 
miniſtration by Statute 37 Ed.z. 

cap. 11. 331 

The Certificate of Excommuni- 
cation muſt be by the Biſhop, 

or one that hath Ordinary Juriſ- 
diction, 508 

What Things are tried by Cer- 


tificate of the Ordinary, 589 
[Sec Biſhop. Þ 
Ordination, 31, 32 
Orphans, 68, 69, 111 
[S2e Guardian. 
Of the Court of Orphans, 5 22 
Overſeers of the Poor, 93 to 97 


Overt-A& in High-Treaſon, What, 
where Neecſſary or not, How 


to be laid and prov'd, 342, 
343, 358, 646 

Ontfangthef, [Se Infangthef.) 
Outlazory, 577, 578 
In Civil Caſes, 578 
How Superſeded or Reversd,578, 
71. 
| X XXX Out- 


Ka PI } a 8 


__— 


Ma old. i ond . 


— — 


L. 


Outlatury in Criminal Caſes, Page 614, 

616, 628, 639 

How Superſeded, Diſcharg'd, or 

Revers'd, 618, 619, 659 
[See Judgment, Forfeiture. | 


ö 
Diſabilities incurr'd by Outlawry, 


578 

Der and Termi ner, 477 
P. 

Ain Fort & Pure, 633 


Papiſts, Statutes concerning 

'Them, 46, 66, 68, 296, 342, 

345 346, 404, 405; 

408, 409, 410 
Parnphernalia, . 63 
Parceners, [Sec Eftate in Copar cenary. | 
Pardon, 


Where Void, 636, 637 
Parent, G3 
His Power over His Child, 63; 
64, 68 


His Intereſt in His Child's Eſtate, 


Pn: : | 64, 3325 333 
Child's Intereſt in the Parent's E- 


ſtate, 64, 332, 333,435, 336 


495 
[See Baſtard, Maids, Rape, 

Petty Treafon.] 
Pariſh, what, Bounds where Triable, 
2, 499 
Who Exempted from Pariſh-Oth- 
CCS, 87, 203 
May not preſcribe De aon Deci- 
mundo, 178 

[See Preſcription.) 
Extraparochial Places, 18, 455 


Pariſh-Clerk, LSee Clerk of a Pariſh. ) 
P ark, IIS 207 
Pays Tithe, 169 
Modus Decimandi in Parks Diſ- 
park d, 98 178 

[See Modus Decimandi.] 
Parliament, [See Court of Varlia- 


| Patron, 


389, 415, 597, 636, 637 


— 


How one may ccaſe to be a Par- 

fon or Vicar, Page 39, 40 

LS Leaſe. | 
Parſonage, 

[See Crlebe.] 
Partitione Facicuda, 
Paſture, See Chmmon.] 
Patents, [See Inrollment, Prerogative 

as to Grants, Mrit.] 

32, 153, 154, 156, 157, 158 

See Leaſe, Confirmation, Pre- 

ſentation, Simony. | 
Pauper, 555, 605 
Payment, How to be applied, 185 
Where an Action lies upon the 
firſt Failure, or not, 186, 187; 


30, 36, 153 


369 


291 
Where to be made, 186 
In full Satisfaction, when, 187 
In what Money Good, . 
Where Payment may be pleaded, 
17 292 
[Sec Reut.] 
Peace, Surety for, 421, 422 


Peculiars, [Se Court of.] 


| Peers, [See Arreſt, Nobi lity, Ontlaw- 


ry, Pardon, Privilege, Trial.] 

Pie-Porwder, [See Court of Pie-Porv- 

| ders. | 

Penance, 

Penſions, [See Corody.] 
Where Recoverable, 174, 176 
Penſicner from the Crown unca- 

pable of Being Elected Mem- 
ber of the Houſe of Commons, 
| 453 

Perjury, 411 to 414 
Subornation of, 412, 413, 419 

Perpetuities Reſtrain'd, 121, 122, 150, 

2505 251 

See Eſtate in Remainder. 

Petit Largeny, [See Larcem .] 

Petit Treaſon, [See Treaſom.] 


507, 5.08 


Petit Serjeamy, [See Serjeanty.] 
Petition to the King, 19, 533 
Phyſicians and Surgeons, B87, 110, 
524 
Piracy 375,376 
How to be Tried and Puniſhed, 
Cad 3755 476 
Pillory, 653 

Piſcary, LSce Common. 


ment. 
Parſon, | 30, 31, 36 
Hath a Fec- ſimple Qualified, 31, 
119 
His Freehold, 30, 31 
| How one way be made a Parſon 
vor Vicar, 31 to 39 
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Plague, 
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Plague, 
Pleadings, ä 
In Cioi] Caſes, 585 to 588 
Rules concerning Pleas, 5 86, 587 
In Criminal Cuſes, 634, (35, 636 
Pleas, Liberty To Hold, [See L:berty.] 


Page 13, 393 


Pledge, 343 
Plenarty, 18, 159, 160, 101 
[See Dur patio. 
Ploug l- Land, 102, 116 
Pluralitics, 37, 38, 39 
Polygamy, 57, 363 
Poe, 569 
Ponendum Sigillum Ad Exceptionem, 
570 
Poor, 93 to 97 


[See Overſcers of the Poor. 

Poſſe Comitatus, [See Sheriff. 
Pofpeyſion, | 
Difference betwixt Seiſin and 
; Poſſeſſion, 93,313 
Difference betwixt a Yin, 
Charge and Uje, 365 
Where one may Defend His Poſ- 


ſeſſion, 428, 529 

Where Property and Poſſeſſion are 
Both requir'd, 367, 368 

Long Poſſeſſion an Argument of 
Right 557 
Unity of Poſſeſſion, 179 
Poſtea, | 602 
Pound Overt and Covert, 191, 192 
Prerogative, 17, 18, 21 
In Church Affairs, 18, 26, 153, 


| 1555 156, 159, 460 
In Parliamentary Affairs, 18, 19, 

| I56 

19, 20, 
159, 178, 
185, 189, 
214 
287, 289, 


In Property and Sts, 
67, 119, 157, 
180, 182, 183, 
192, 210, 213, 

265, 277, 279, 
298, 299, 300, 312, 315, 
3326, 559, 589, 602, 605 
See Accoumtaut Protection. 


As to Grants, 20, 22, 184, 
. LT, 227, 233 
As to Eſcheats and Forfeitures, 
21 
[See King, Forfeitures.] 
Preſcription, 298, 299 
[See Cuſtom, ] 
Incidents to it, 298] 


| 


117, 313, 314| 


216, | 


| 


| 


— 


Preſcription, How to be laid, Page 
| 298 . 

What Perſons may Claim by Pre- 
{cription, 297, 298 
Preſcription, De nu Decimando, 
278, 179, 180 
What cannot be claim'd by Grant, 
or Preſcription, 213, 297 
[See Record.) 

What may be claim'd By Grant 
or Preſcription, 215 - 
What if one Claim both by Pre- 
{cription and Charter, 299 
Preſcription, How Loſt, 298 
Preſumptions, 599, 600 
Preſentation, 32, 154, 155 
Who may not Preſent, 155, 156, 

I5 
Who may, or may not, be Pre. 
ſented, 56 
Preſentation by Husband and 
Wite, 154 
Preſentation. Refuſed, 32, 33, 


Po 154, 155, 158 
Premiſſes, 3 


224, 225 
Premunire, 346, 408, 409, 410 
Preſentment, 


I 36, 623 
Different from an Indi&ment, 623 
Of Churchwardens, 91 
Preſident Lord, [See Court of Pri Oy 
Couucil. 
Principal and Iutereſt, 
[Sce Ujury.] 
Priſon or Gaol, 


543 


75 to 79, 82, 94, 
97, 360, 617 
[S2e Eſcape, Gaoler.] 
Priſoner, [Se Arreſt, ſen pe, Gaoler, 
= impriſonment, Priſon.] 
Privies, 
Privilege, 
Of the King's Palace, 


244 
217 
18, 407, 
I 1 576 
Of Courts, 497, 448, 449, 466 
468, 469, 471, 526, 557» 
| $79, 576 

[See Attorney. | 
Ot Peers, 43, 399, 451, 575» 
77 

[See Arreſt, Nobility, Trial.) 
Of an Ambaſſador and His Ser- 


vants, | SIP 
Of Members of the Houſe of 
Commons, 456 


2 rivi- 
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Privilege of Members of the Convo- 


cation, | Page 501 
Of the Univerſitics, 499, 525 to 
528, 585 
Of an Old Corporation by a New 
| Name, 110, 299 
When a Privilege ought to be 
pleaded, 519, 5 26 
Privy Cuuncil, [See Court of Privy 
| Council.] 
Privy Seal Lord, [See Court of Privy 
Council, Seal. ] 
Pro, 231 
Prebate of a Id ill, 325 


What may an Executor do, or 
not do before Probate, 276, 
324, 325 


Before whom is a Will to be 


proved, 325, 326, 501, 502 
Probate of a Nuncupative Will. 
when, 318 
Proccdendo, 570 
Proceedings in Civil] Cauſes, 533 to 
| 613 
In Criminal Cauſes, 613 to 663 
Proceſs, 613 
[Se Mrit.] 


Beiore Indictment, 614, 615, 616 


After Indictment, 616, 617 
Proclamations, 19, 458 
PrECuUrations, 27, 30, 156 
Profaneneſs, 396, 397, 398 
Prohibition, 70 

Where it lies not to the Spiritual 
p Court, p 499 

roperty, [0-: 213, 214 
. from Uſe, F 329 
Abſolute or Qualified, 314 
General or Special, 314, 368 
In Poſſeſſion or Action, 314 
[See Poſſeſſion] 
Property of Gocds and Chattels 
How Acquird, 315 to 337, 
319, 540 
How Loſt, 338 
Property in Goods when Bound 
by Execution, 609 
Prophecies Falſe, 431, 432 
Proprietate Probanda, $52,571 
Protection, 19, 409, 571 


Co ee Premunire, Outlatry. ] 
Province, What, 
Provi ſo, 


2 
228, 229, 231 


Trial by Prowiſo, Page 571 
Purchaſe, 219 
Who may Purchaſe or Convey, 
220 
Purchaſes and Conyeyances ought 
to be by Deed in Writing, 
when, 223, 257, 258 
266, 286, 294 
LSoe Fraud, Mortgage, Notice, 
Revocation, Iriting.] 
Purchaſes under a Commiſſion of 


Bankruptcy, 310, 311 
Purgation, 388, 389 
Purlieu, 206, 496 
Purpreſture, 213 
Q. 

Uakers, 59, 91, 175, 38 2, 405, 

| F 414, 455, 598 

Crare Impedit, 154, 155, 156, 159, 

a 549, 571 

nare Incumbravit, 571 

tare Non Admiſit, Ibid. 
Quarentine, | See Plague." 


Quarter-Seſſions, See Court of Quar- 
ter-Seſſions.] 480. 
Oneen, 


21, 22, I54, 341, 342, 639 


Dowager 22, 341, 343 

One Eſtate, "297 

Ono Minus, 571 

Luo Marrauto, Ibid. 
R. 

Ack, 614 

Rape, 361, 362 


Rates, [See Conftable, Church-warden, 
Overſeers of the Poor, Suroęg- 


or | 
Rebutter, 586 
Recaption, 572 


Receiver of Felons or Stol'n Goods, 
3755 385 to 388, 650 


[See Acueflary.) 
Recital, © 225 
Recognizance, 81, 82, 288, 289, 
421, 423 


To Acknowledge a Recognizance 
in the Name of Another, Fe- 
lony, when, 381 


Re- 


— ——_ 


- 2 


( 


Recogui sauce, Where Good or Void 
againſt Purchaſer;, Page 222, 
|; 280, 281, 288 

Recordare Facias Loquelam, 572 

Rc cord, 447 


[S2e Court, Trial.) 
To take away Records or To 
Alter Them, Fciony, Or not, 
when, 81, 447 
What muſt be claim'd by Record, 
and not by Grant or Preſeripti- 
on, 212 


Recordo & Proceſſu Mittendis, 572 


Recovery Common, 249, 250 
How made, 250, 251 
Who may Sufter a Recovery, 251 
Of what "Things, 251 


Before whom, 251, 252, 490, 


513, 516, 417 
The Force and Effect of a Reco- 
very 252 


How Falfified and Avoided, 252, 

253 

To Acknowledge a Recovery in 

the Name of Another, when 

Felony, 381 
Rectory, [See Parſonage.] 


Reddendum, 3261 

Re-Hutry, 140, 141, 187, 188 

Re-Extent, 572 

Refuſal of a Clerk, 33,33; 1 54, 

155, 15 
Refuſal in Trover, [S2e Action of 
Trover.] 
Regi ſter, 204. 269, 449 


Regiſtry of Conveyances, 43, 253, 
| 259, 260, 604 


Of the Poor, 95 
Regrating, 435, 436 
Rejcinder, 580 
Relation, 235, 263, 311 
Releaſe, 0 275, 276 

Who may make Relcaſes, or take 

Them, 276,84 

What Things may, or may not, 

be Releas d, 276, 277 


Where the Releaſe of One ſhall 
be a Bar to His Companion, 

| 88, 265 

Releaſes How to be Conſtrucd, 


2.77, 279, 279 | 


[See Acquittance, Confirmation, 


Leaſe and Releaſe. } 


Relicf, e 


Religion, Offences againſt, Page 395 
| to 426 

- e r Eftare in Remainder. ] 
| 4 P01t $111 7. 
Remitter, 528 
Rent, 183 
Scvcral Sorts of Rents, 184, 185 
Seilin of Rent, 185, 239 
When Due, 


528 to 531 


186, 187 

Payment of Rent to Heir or Ex- 
cutor, 185 
Where the Tenant may Retain 
it, 186, 187 
Where to be paid, 187 


Acceptance of Rent after Condi- 
tion Broken, or of an Aſſignee 
ot the Leaſe, 187, 181 

It may be Referv'd out of a Bar- 
gain and Sale, or Any other 


Conveyance, 259 
Whether Neceſſary to Reſerve a 
Rent on Leaſes, 266 


What if One is ſeiſed of a Rent 
to the Uſe of Another, 255 
Action of Debt for Rent on a 
Leaſe for Life, as well as for 
Years, 264 


[See Acceptance, Apportionment, 


guiſhment, Tender, Diſtre(s.] 

Repairs of Churches, [See Clhurch- 
wardens. 

Of Highways and Bridges, [See 

Highways, Bridges, Surveyor.] 


Replication, | 586 
Reprieve, | 662 
Reputation, 17, 43, 44 


| Requeſt, 290 
[Sce Demand, Notice.| 


* Ne- 


Demand, Denial, Exting- 


Raplevin, [ See Action on Replevin.) Fol. . V. lo . 


[See Action on the Cuſe, Libel.] 


Reſcous, 191, 192, 572 
Where Reſcous of a Priſoner, 
ſhall excuſe a Shexift, 77 

Upon Treaſon, Felony, or Treſ- 
paſs, 351 
Reſcous of a Priſoner in a Court 

of Juſtice, 407, 408 
Reſervation, l 
Reſidemce, 37, 38, 40, 274 

[Sec Curate. | 

Reſignation, 26, 27, 29, 39 
Corrupt, 113, 204 
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Reſpondeat Superior, 
2383, 85, 203, 204, 206 


Reſtitution, 649, 662 
Reſtitutione Tem poralium, 572 
Retraxtt, 583 
Return of Writs, 70, 71, 206, 560 
[Sce Franchiſes.] 
Returno Habenado, 72 


Reverſal, [See Fudament, Ontlawry.] 


Recerſion, [See Fftate in Reverſton. Vs! 
Revocation and New Declaration, 286 « 


When Void Againſt a Purchaſcr, 


222 

Of a written 'Teſtament, 317, 

318 

Riding Armed, 430 
Right, 115 


Writs of Right, Patent, Cloſe of 


Adwowſon, Dower, 572, 573, 

Riot, 428, 429 
Where High Treaſon, 428 
Where Felony, 349, 430 
Rioters, How Convicted and Pu- 
niſhed, 429 
Corporations, How Puniſhable for 

„ RI 3 
Robbery on the Highway, 369, 370 


Hundred, where Chargeable for a 
Robbery, [See Hundred, Mit- 

_ nefs.] 
Bailiff or other Accountant Rob- 


bed of His Maſter's Money, 57 


Reward for Diſcovering Robbers 


and Houſe-Breakers, 373, 375 
Rome, [See Papiſts.] 
Rowt. 429 
8. 
Acrament Reviling, 397 
Not Receiving, 4.02 
Sale of Goods 316, 317 
[See Fairs, Market. | 
Sanctuary, 614, 634 
Satisfaction, 187, 290, 291 
[See Accord.] 5 
Scandalum Magnatum, 43, 44, 573 
Schoolmaſter, 405 
Scire Facias, 573, 610 
Scotland, 2, 346, 458 
Se Defendendo, 360, 361, 651, 656 
Sea, I, 474 
Seal Great, 


Page 76, 77, 


| 


343, 475, 460 | 


— 


ä Page 343, 457 
Sc Sign Manual, Signet Pri- 


Seal of the King s Bench, 


464 
Common Pleas, 467 
Exchequer, 469 


Dutchy-Court, 235, 514 

Of the Bank or South Sea Com- 

pany 382, 383 

Snling, where Neceſſary, or not, in a 

Deed or Inſtrument, 234, 235, 

294, 313 

What if the Seal is Broken off, 

2 34, 259 

Seamen, 45, 46, 47 318, 384, 416 

Seats in Churches, | See Church-war- 
dens. | 

Second Deliverance, 

Secretaries of State, 

Setſan, 


$53» 572 | 
457, 458, 614 
117, 123, 124, 136, 237, 


i 239, 3135 314 
Ser jeaut at Law, 448 
Serjeantry Grand and Petit, 182, 183 
Servants, 51, 52, 535 54 

What a Maſter may do Againſt 
Others in Reſpect of his Ser- 
vant, 54 

How a Maſter may be charged 
for the Act of His Servant, 55, 

56, 57 

Breach of 'Truſt in a Servant, Fe- 
lony, 365, 366 

Servant robb'd of his Maſter's 
Money, 57, 543, 598 
[See Hundred, Robbery. 

Wages of Servants, 53 

Services, 131, 132, 133 

What Services cannot be loſt by 
Statutes of Limitation, 557 

Where Services may be multiplied 
by Alienation of Part of the 
Demeſnes, 133 
[See Demeſnes, Tenure.] 


Seſſions, [See Quarter-Seſſions.] -. Ago. 


$1deſmen, 91 
[See Charch-warden.] 
Sheriff, 3, 69, 70 


His Judicial and Miniſterial Pow- 
er, 70 to 76, 483, 552 
Whether He may Enter a Liber- 
_ ty, 206 
His Duty upon Replevins. [See 
Action upon Replevin.] 

| Sherif, 
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Sherift, Obligations to him, where void, 


Page 292 
Where he may, or may not, Break 


open Doors, [See Howe, Of- 


cer. | 
His Fees, 74, 609 
Under-Sherif, 73, 74 


Ships, 46, 47, 349, 3755 376, 3825 383 
[See Burning, Piracy.] 
Stgmpicavit, 573 
Simony, 157,158, 159, 160 
[See Parſon, Patron. | 


Sign Manual, 343, 457, 598 
Stgnet Privy, 343, 457 
Signing, where Neceſſary, or not, 234, 
294, 317 

What ſhall be ſaid to be Signing 

in a Will, 294 
Sine-Cure, 153 
Socage, 183 


Sodomy, [See Buggery.] 

Soldiers, 45 to 48, 318, 342, 343, 
3346, 348, 577 

Sout h- Sea Bonds, [See Forgery.] 

Spoliation, 573 

Stamps, (See Forgery.] 


Statute-Merchant and Staple, [See E- | 


ſtate By Statute, (5c. | 


Statutes, 7, 8, 18, 19 
Rules Concerning 'Them, 8, 9, 
394, 436,541,625 


| Statutes of Feofails, [Sec Feofails.} 


Statutes Explaized. 
| H. 3. 


9H. z. ch. 29. Or Magna Charta, 
ch. 29. Of the Liberty of the 
Subject, 614, 615 


9 H. 3. ch. 36. Concerning Mort- 


main, 301 
20 H. 3. ch. 4. Of Approvement 
of Common, 198 

52 H. z. ch. 4. Of Unreaſonable 


Diſtreſles, 192| 


Ed. 1. 


3 Ed. 1. ch. 4. Of Wreck, 214 
3 Ed. 1. ch. 12, Of Pain Fort & 


"_— 


Dare, 633 
3 Ed. 1. ch. 15. Of Bail, 618, 619, 
3. 2 621 


6 Ed. 1, ch. 9. Of Appeals, Page 


628, 629 

7 Ed. 1. Concerning Mortmain, 
301, 304 

13 Ed. 1. ch. 3. Of Hue and Cry, 
370, 371, 372 

13 Ed. 1. ch. 32. Concerning 
Mortmain, 302 
13 Ed. 1. chap. 5. Of Uſurpations 
of Rare 156, 157, 260, 
I61 

13 Ed. 1, ch. 18. Of the Elegit, 
| 606, 607, 608 

13 Ed. 1. ch. 46. Of Approvement 
of Common, 198 
18 Ed. 1. chap. 1. Onia Emptores 
Terrarum, 182, 225 
28 Ed. 1. ch. 5. Of the Marſhal- 


ſea, 512 


33 Ed. 1. Of Challenges for the 


King, 642 


Ed. 1. 


1 Ed. 2. Stat. 2. Of Priſon-Brea- 
kers, 350 


17 Ed.2. ch. 9 and 10. De Pre- 
rogatiog Regis, 14, 15 


Bo. 3 


25 Ed. z. Stat. 5. ch. 2 Of High 


Treaſon and Petit Treaſon, 


88 341 to 345, 347 
31 Ed. 3. ch. 11. Of Adminiſtra- 


tion and Adminiſtrator, 331, 
ö 332 
Rich. 2, 


2 Rich. 2. ch. 5. De Scandalis 
Magnatinm, 43, 44 


13 Rich. 2. Stat. 1. ch. 2. Of the 
Juriſdiction of the Court of 


Chivalry, 472, 473 
15 Rich. 2. ch. 2, Of Forcible 
Entry, 426, 427 


15 Rich. 2. ch. 3. Of the Juriſ- 
dition of the Admiralty, 474 


16 Rich. 2. ch. 5. Of Premunire, 


408 


H. 5. 


1 H. 5, ch. 5. Of Additions, 624 
H. 6. 


— 
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H. 6. 


8 H.6. ch. 9. Of Forcible Entry, 
Page 427 

8 H. 6. ch. 12. Of Imbezilling 
Rocords, 381 
23 H. 6. ch. 10. Of Bail, 620 


H 7. 


3 H. 7. ch. 1. Of Towns to be 
Amerced for Eſcape of Mur- 
derer, 355 

3 H. 7. ch. 2. For Carrying away 
of Women Againſt 'Their Wills, 

362, 385 

3 H. 7. ch. 14. Of Felony Againſt 

the King and his Counſellors. 


344 

4 H. 7. ch. 13. Of Burning in the 

Hand, 388 

4 H. 7. ch. 24. Of Fines, 243 

| 245, 248 

19 H.7, ch. 7. Of By-Laws by 

g Corporations, 112 
| H. 8. 

12 H.8. ch. 5. Of Probates in 

Adminiſtration, 332, 333 


21 H.8. ch. 7. Of Servants Im- 
bezilling Their Maſter's Goods, 


365, 366 


| 21 H.8. ch. 11. Of Reſtitution 
i of Stol'n Goods, 649 


23 H. 8. ch. 10, Of Mortmain, 


27 H. 8. ch. 1o, Of Uſes, 25 2, 
| 256, 257 
27 H. 8. ch. 10. Sect. 6. Gc. Of 
Jointures, | 125 
27 H. 8. ch. 16. For Inrollment 
of Bargains and Sales, 259, 
260, 261 
27 H. 8. ch. 20. Of Tithes, 172 
27 H, 8. ch. 28. Concerning the 
ſmaller Abbeys, Goc. 180 
28 H.8. ch.5. Of Apprentices, 


51 
28 H. 8. ch. 11. 6. Of Glebe- 
Lands ſown and the Incumbent 
Dead, 127 

2 


302, 3034 


28 H. 8. ch. 15. Of a Court by 
Commiſſion, Page 476 
31 H. ch. 13. Of Abbey-Lands 

Diſcharged of Tithes, 179, 180 
32 JI. 8. ch. 1. Concerning Wills, 


. 
32 H. 8. ch. 2. Of Limitation of 
Writs, 557 


32 H.8. ch. 7. For Payment of 
Tithes and Offerings, 172, 173 
32 H. 8. ch. 9. Of Maintenance, 
4418, 419 

32 H. 8. ch. 28. Of Leaſes made 
by Tenant in Tail, Husband 
and Wife, and Eccleſiaſtical 
Perſons, 267 to 270 
32 H. 8. ch. 33. Concerning Diſ- 
ſeiſin to prevent Deſcents, 219 
32 H. 8. ch. 36. Concerning Fines, 


244 
33 H. S. ch. 20. of Attainders of 
High Treaſon, 661 


34 Vl. 8. ch. 5. Of Wills, 294 
37 H. 8. ch. 17, Concerning Doc- 
tors of the Civil Law. 498 


Aar. 


1 Mar. Parl. 1. ch. 8. Of She- 
riff, 73 
1 (5 2 Ph. & Mar. ch. 10. Of 
Trials for Treaſon, 640, 645 


1 & 2 Ph. & Mar. ch. 11. Of 
Counterfeiting and impairing 
the Coin, 645 

1 & 2 Ph. & Mar. ch. 13. Of 
Bailment of Priſoners, 647 


2 & 3 Ph. & Mar. ch. 10. Of 
the Examination of Priſoners, 


Ibid. 


Ed. 6. 


2 & 3 Ed. 6. ch. 13. For Pay- 
ment of Tithes, 164, 165, 173, 
174 

5 & 6 Ed. 6. ch, 4. Againſt 
Quarrelling and Fighting in 
Churches and Church-yards, 


ws 424, 425 
5 Ed. 6. ch. 11. Of Outlawry in 
High Treaſon, 659 
; 


CCC 


5 s Ed. 6. ch. 14. Of Fore- 
ſtallers, Ingroſſers, Regrators, | 


Page 433, 434, 435 
Eliz. 


1 Eliz. ch. 2. Of Abſence from 
the Eſtabliſh'd Church, 403 
1 Eliz. ch. 19. Of Leaſes and 
Aſſurances of Biſhops Lands, 
270, 271, 272 
5 Eliz. ch. 9. Of Perjury and 
Subornation of Perjury, 413, 
414] 
5 Eliz. ch. 14. Of Forgery, 41 Ry 
16 
5 Eliz. ch. 23. Of Thins; 
nication, 509, 510 
13 Elis. ch. 5. Of Fraudulent 
Deeds to Deceive Creditors and 
others, 221 
13 Eliz. ch. 7. Of Bankrupts, 
| 308, 309, 311 
14 Eliz. ch. 10. Of Fraudulent 
Deeds to Defeat Remedy For 
Dilapidations, 270, 271, 272 
14 Eliz. ch. 8. Of Fraudulent 
Recoveries, 3 
14 Eliz. ch. 11. Of Grants and 
Leaſes by Spiritual Perſons, 


* 


6. 15, 16, Ge. 271, 2724 


18 Eliz. ch. 5. Of Common In- 

formers, 631 
18 Eliz. ch. 7. Concerning Pur- 
gation and Allowance of Cler- 


SY). 389 
18 Eliz. ch. 11. Of Leaſes of 
Spiritual Promotions, 272 


23 Eliz. ch. 1. Of Abſence from 
the Eſtabliſh'd Church, 403 
27 Eliz. ch. 4. Of Fraudulent 
Deeds to Deceive Purchaſers, 
221 323 

27 Eliz. ch. 8. For Redreſs of 
Erroneous Judgments in K. B. 
611 

27 Elig. ch. 33. Of an Action 
againſt a Hundred for a Rob- 
bery, 15 


— 


| 29 Elig. oh. ©. Of Errors in Re- 
cords of Attainders in High | 
Treaſon, 661 


| 


ii 


31 Eliz. ch. 6. Of Simony, Page 


| 157,401 

31 Elig. ch. 7. Of Cottages and 

Inmates, 444, 445 
Jac. 1. 


1 Fac. 1. ch. 8. Of Stabbing, 357 
1 Fac. 1. ch. 11. Concerning Po- 


lygamy, 363 

I Fac. 1. ch. 34. Of Witchcraft, 
380 

1 Fac. 1. ch. 15. Of Bankrupts, 
308, 309, 311 


21 Jac. 1. ch. 4. Of Informers 
upon Penal Statutes, 555, 556 
21 Face. 1. ch. 16. Of Limita- 
tions, 558 


21 Jac. 1, ch. 27. Of Deſtroying 
Baſtard Children, 355, 646 


Car. 2. 


12 Car. 2. ch. 24, Of Guardians, 
| 116, 117 

13 Car. 2. ch. 2. Of Bail upon 
Arreſts in Civil Actions, 581, 


17 Car. 2. ch. 2. Of Avowries for 


Rent, | | 554 
25 Car. 2. ch. 2. Of Officers Ci- 
vil and Military, 402 


29 Car. 2. ch. 3. For Prevention 
of Frauds and Perjuries, 222, 


266, 286, 294, 316, 317, 437 
W. & NM. 


2 V. & M. cb. 3. Of Diſtreſſes for 


Rent, . | 193, 19 
4 & 5W.& M. ch. 5. Of Diſtreſ- 
ſes for Rent, 192, 194 


8 && M. ch. 10. Of Actions 
of Covenants, _ 544 


Ann. 


46 5 Ann. ch. 16. g. 10, 11. 
12, 262, 559 


8 Ann. ch. 17. For the Better Se- 


curity of Rents, 194 
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Geo. 
1 eo. ch. 11. Of Travelling Wag- 


gons, CIC Pag 2109 
1 Geo. ch. 52. Of 8 of 
Highways, 100 


2 Geo. ch. 57. For Regulating 
.. Hackney Coaches, &c. | 101 
3 Geo. ch. 12, Of Bankrupts, 312 


5 Geo. ch. 8. Of Parents or Hul- | 


bands leaving Wife or Children 


on the Pariſh; 96 | 
5 Geo. ch. 12. Of Waggons travel- 
ling for Hire. 101 
5 Geo. ch. 24. Of Bankrupts, 310, 
411 
7 Gco. ch. 21. For a Bankrupt's 
Diſcharge, _ 312 
Steward of a Lect, 484 


Of a Court-Baron, 135, 487, 488, 


489 

Under Steward in a Court-Baron, 
489 
Strays, [See Eſtrays.] 2 12 
Strangers, who, 245 

[See Fj nes. | 
Cubjecte, 22, 23 
Iseo Alien, Denis ation, Natu- 
| ralization.] 

Subpenn, 81, 460, 463, 471, 574 


afzcceſſrr, 


The Word where Neceſſary, or| T. 


not to take a F ce-ſimple, 111, 
119, 182 
Goods and Chattels cannot go in 
Succeſſion, when, 20, 111, 128, 
149, 289 
[See Eſtare in Fee: ſimple. ] 
Suggeſtion, 8 
Super ſedeas, 574 
Supremags, Oath of, Requir % 986 
402, 410, 6 38 
[Sce Alegiance.] 
Supplicapit, 574 
Surety, See Good Behaviour, Peace. ] 
Surgeons, [See Phyſic icians.| 


Surrebutter, — 386 
Surre joinder, i 586 
Surrender, | 


At Common Law, 284; 


Where a Term ſhall Drown by a 
Aale, or not, 185 


1755 70, 5714 


285, 286 


— 


Of Copybold Eftates, Page 13 

ER 4 

Surrender out of Court; TE 0h 

| Good with, or without Cuſtom, 

| 135, 136, 488, 489 

Surrender, Whether Revocable, 136 

Surveyor of the Highways and Bridges, 

97 to 107 

Who are to work on the High- 

ways, and How, 102 

Who muſt Repair Bridges, 103, 

10g, 105 

His Duty to Gather Rates for 

mending Highways and Bridges, 

10 

Muſt paſs His Accounts, | 193 

| or where not, 
| 


Suroivorſhip, where, o. 
144, 145, 147, 148, 149 
' Suſpenſion, | 510 
T. 


8 Bo 419 591, 641 
Dis 


Temporalties of Biſhops, 18, 26, 27; 
1555 159, 572 
Tenant, | : 75 264 
[See Eftate, Cc.] | 
Tender of Rent, 189, 192 
For Damage-Feaſant, 192 
Of Money, © 141, 142 
[See Time.] 
enement, 116, 141 
Tenendum, 225, 226 
Teuthe, | 36 
8 181 
In Capite, Tbid. 
"Th Socage, Lee Socage.] 
erm, . 
| Termi nus Annorum and Tempus 
Annorum Different, 228 
Ter, Tine, or the Terms, 450 
Teſtament, 317 
Vritten or Nuncupative, 317, 
| 318 
| | Who may, or may not, make a. 
- "Teſtament, 318, 319 
Extraordina Conſtructions al- 
low'd in Deviſes and Teſta- 
ments, a 3% 820. 118, 119, 120, 
28 3933 207 231, 232 
[See Deviſe.] | 


— — 


Teſta: 


D 


Teſtament, How Void, Page 330 
[See Executor, Revocation.] 


Teftatum, 


574 
Theft, [See Larceny, Robbery.] 
T heftbote, 411 
Time Reaſonable, 129 


Time, where no Time or Place is Li- 


mited, what, 289, 290, 

« 291 
Tithes, | 161, 162 
'To whom Due, 162, 163 


Of what Things Due, [See AI 


phabetical Table, oc. | 
How Tithes may be Recovered, 
«Vale seum: 5. out fed. 172 tO 176 
To what Publick Payments Sub- 

ject, 176 
Who may be Diſcharged of the 

Payment of Tithes, 176 to 181 
4 [See Modus Preſcription.] 
Tithings, 


3 
Tithingman, 8, 85, $7 
Title, | 31, 116 
Toll, 209, to 210, 438 
1 A | 574 
Torn, [Sce Court of the 'Torn.] 
Town, / 5 3, 6 
To be Amerced for the Eſcape 
4 of a Murderer, : 3 5 
Traverſe, 4352, 586 
| Re Pleading.] 
Of an Office, 459, 460 
Tranſportation, 381, 449, 650, 651, 
| 653, 662 
Treaſon High, TY 341, 342 
Who may commit High Treaſon, 
8 341. 342 


It may be Committed by Com- 
paſſing and Imagining the Death 


of the King, Queen, and of? 
Their Eldeſt Son and Heir, 
341, 3424 


By Violating the King's Wife, the 
King's Eldeſt Daughter un- 
married, or the Wife of the 
King's Eldeſt Son and Heir, 

el e 
By Levying War againſt the King, 
5 „ 3285 
By Adhering to the King's Ene- 
mies, 343 


By Counterfeiting the Great 


| 


ö 


] 


Seal; Privy Seal, Sign Manual,, 


Privy Signet, or the King's Mo- 
ney, Page, 

By killing the Lord Charcatie, 
Lord Treaſurer, or a Judge, (5c. 
being in Their Places doing 
Their Offices, — 344 

Concerning the Coin, 344, 345 

Concerning the Pope, Popiiſi 

_ Prieſts, Papiſts, 


345 
Concerning the Proteſtant Suc- 
ceſſion, 346 
By Soldiers, 345 


To let Traytors out of Prifon, 

| 351 

[Ste Iudictment, Fndgment, 
Forfeiture, Overt- Ac] 


Treaſon Petit, 346, 347 
Treaſure-Troce, 213 
Treaſurer Lord, 344, 469 


Treaſurer of the County-Stock, 83, 84 

For Bridges, 135 

Treſpaſs, 574 

[See Aion in Treſpaſs.] 

Trial what, and Its ſeveral Kinds in 

Civil Caſes, 588 to 602 

here to be had in Civil or Crimi- 

nal Cauſes, 50, 69, 458, 

473, 474, 475, 476, 477, 

5555 556, 557, 640, 641 

Of Peers, 458, 459, 639, 940 

By the Country, 641 to 648 

[See Medietas Linguæ.] 

Trover and Converſion, [Sec Action of 


| Trover, Bailment.] 
Truft, 145, 147, 237, 254 to 256, 
| | 365, 366; 462 
| [Sce Authority, Uſe. | 
Turbary, [See Common. 
V. 
un Exponas, We | 
HFenire Facias; Ibid. 
Ventre Inſpiciendo, '., Ibid. 
Verdict, 17 601 
|. General or Special, Tbid. 
Privy or Publick, id. 
Whether to be Given of Neceſſity, 
| n 601, 648 
When to be ſet aſide, 602, 604 
Ferge, 
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Verge, [See Coroner.) 


Feſtrics, , Page 90 
Vi Laica Removendd, 574 
Vicar, 40 
His Freehold, * 40 
[Sce Leaſe, Parſon, T ithes.] 
Vicarage, 40, 41, 156 
[See Parſonage:] 
Village, 4,50 
Viſitor, 18, 28, 110, 113, 256, 
183, 460 
Unmpirage, 532 


Under-Sheriff, [See Sheriff. 
Under-Steward, {Sce Steward. ] 
Union of Churches, [See Church.] 
Unity of Poſſeſſion, 


30773994 


| Warraut, Page 74, 75, $1, 86, 350, 


k 575614, 615 
Warrant to Confeſs Judgment, 603 


Warranty of Lands, 226, 227 
Of Chattel-s, 539 
2 3 
4e o4 to 30 
| ; [See Action of Waſte] LY 
Watch and Mara, 371, 372 
May, 975 201 


[See Highway, Surveyor, &c.] 
IWeights and Meaſures, 436, 437, 438 
Mile, ä 57 

Cannot Contra&t withont the 

Conſent of Her Husband, How, 


Univerſities, [See Courts of the Uni- 
verſities, Privilege. ] 
Yoncher and Youchee, 


250, 251 
Uſe NT, 234 to 255 
May be tais'd upon Fine or Re- 
covery, 5 251 
On a Bargain and Sale of Lands 
To whom, 254, 258 
Where No Uſe is Declar'd, How, 
254, 256 


What Things Neceſſary to the 


Execution of an Uſe, 2561 


What Uſes need no Execution by 
the 27 H 8. ch; 10. 257, 258 
Uſes Charitable miſ-employ'd, 
97, 106, 113 

[See Covenant to Stand ſeiſed 
to Uſes, Indentures to Land 


A 
Uſurpation of an Advowſon, 159, 160, 
| . 161 
Of Franchiſes, 2153 312, 313 
Uſury Exceſlive, 293 
What Lawful, 432, 433 
W. 5 
N of Setvants, 53,54 
== 2 Seamieri; 4T> 559 
ager of Law, 589 
Sec Trial.] e 
Wai, J. 213 
Maped, | 578 
IWales, I, 211, 319, 477» $13, 579, 
N 580, 608, 641 
Fardſhi Ps : 131 


3 
Warrant of alt! LE MEMOS - : 


59, 60, 220 
Wife cannot bring Actions with- 
out Her Husband, 61 


Actions cannot be brought againſt 
her without her Husband, 7bid. 
LSee Appeal, Bankrupt, Dower, 

Husband and Wife, Women.) 

Mills, [See Deviſe, Teſtament.) 


Witchcraft, 380, 38 I, 396 
Withernam, 552, 575 
Witneſs, who may be, or not, 598, 

643, 644 


Where in his own Cauſe, 97, 106 


„ $75 598 
Where one Witneſs is enough, 


208, wy 398, bf 439, 442z 
500, 597, 043, 644, 646 

Where two Witneſſes are requird, 
: 402, 439, 589, 645, 646 
Witneſſes are to be bound to give 
Evidence in Felony, 492, 619, 


647 
Who may be a Witneſs for the 
King, 643, 644 


Witneſſes upon Oath allow'd for 
a Criminal, 644, 646 

| What if a Witneſs is unable to 
Travel, 521, 599 

[See Evidence, Per jury. ] 

Mood, where Diſcharged of Tithes, 


| I71, 172 
[.See 1 n.] 

Deſtruction of, | 442 

Women, 19,42, 52, 123, 124, 220, 


„ 
| 319, 322, 324, 37 
| [Sec Adminiſtration, Bail, Co- 
5 Venant to ſtand ſeized to 

Uſes, 
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Uſes, Crimes, Deviſe, Exe- 


cutor, Fine, Recovery, Forcible 
Marriage, Larceny, Outlawry, 
Teſtament, Treaſon Petit, Rape, 
Action of Maſte, Husband , 
Mife.] 

ords, Chiding in the Church, Page 


4.24, 425 


[See Action on the Caſe, Scan- 


dlalum Magnatum.] 


IWreck, 213, 214, 474, 475 
IMrit, 560, 561 


See Alphabetical Catalogue of 


| Writs. ] 50/- 
Writing, Where Neceſlary, or not, 58, 
68, 222, 266, 286, 294, 316, 


317, 537, 538 


8 — 


What Writings are, or are not 


Evidence, Page 597, 596 
[ See Eoidence.] 


To 


\ 4 Ard-Land, 116 
Tear and a Day, 41 214, 


352, 355» 573, 629, 636 
Tear, Day, and Vaſte, 21, 133, 655 
Teoman, 45 
York, 143 258, 319 
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BOOKS Printed for Auen ind SaRE, near Crays- Inn 
| Gate in Holborn. 


New Inſtitute of the Imperial or Civil Law, with Notes, ſhewing 
A in ſome principal Caſes, amongſt other Obſervations, how the 
Canon Law, the Laws of Euglaud, and the Laws and Cuſtoms of other 
Nations differ from it. In Four Books, Compos'd for the Uſe of 
ſome Perſons of Quality. The Third Edition Corredted, By Thomas 
Wood. L. L. D. Price 6s. 

Some Thoughts concerning the Study of the Laws of Eugland 
in the two Univerſities, By the ſame Author. Price 6 d. 

The Office and Duty of Executors, by T ho. Mentevorth, with a 
large Supplement. By H. Curſon of the Inner Temple, 800. 

The Landlord's Law; Or, The Law concerning Landlords, 'Te- 
nants, Farmers. The Sixth Edition, 1 20. 

The Law concerning Eſtates T ail, and Remainders and Reverſi- 
ons expectant thereupon, c. By H. Curſom of the Inner T emple. 

Arcana Clericalia ; Or, The Myſteries of Clerkſhip explain d. By 
G. Billinghurſt, late of Grays-Inn Eſq; now improv d and digeſted 
in a regular Method, and enlarg'd with Varicty of Modern, Select 
and approved Precedents. By II. Curſor Gent. 

Fs Imperii & Servitutis ; or, The Law concerning Maſters, Appren- 
tices, Bailifts, Reccivers, Stewards, Attornies, F actors, Deputies, 
Carriers, Covenant Servants, c. 820 

The Parſon's Counſellor, By Sir ae Degg Knt. Sixth Edition, 
8c. 

Modern Reports, Vol. I. Third Edition. 

3 the Law of Nature and Nations, eight Books, written in Latin 

y the Baron Prfferdorf, done into Engliſh by Baſil Kennet D. D. 
1 he Third Edition carefully Corrected, with bo Tables: To which 
are now added, all the large Notes of Mr. Barbeyrac, Tranſlated 
from his laſt Edition Printed at Aunſterdam in 1712. 

The Reports of Sir Edmund Saunders Knt. Second Edition, French, 
and Engliſh. 

'The Regiſter of Writs, Folio. 

Cowell's Interpreter. 

8 ho Turkiſh Spy in eight Vol. 12920, neatly printed. 

Lauderdale Virgil, 12110. two Volumns. | 

Eſſays on ſev eral Moral Subjects by Jer. Collier M. A. the ſixth 
Edition. 

Cains Criſpus Salluſtius the Hiſtorian, Tranſlated into Engliſh. 
To which are prefix d the Life and Character of the Author and his 
Works, by Zohzz Rcwe Eſq; Second Edition. 

Humane Prudence, or the Art by which a Man may raife himſelf 
and his Fortune to Grandeur. 'The eleventh Edition. 

Tuer Redivicus : Being Part of Mr. T homas Tirfſer's 500 Points 
of Husbandry, directing what Corn, Graſs, Oc. is proper to be ſown, 
what: 'Trees to be planted. How Land is to be i improv'd; with what- 
cver is fitto be done for the Benefit of the Farmer, in every Month 
of the Year, 800. Price 2 5. 

Fuſtin Marty's Genuine Works in \ Greek and ane F Folio, by 
Mr. 7 hirlby of Je. College, AS 


